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ADVERTISEMENT 


TO  THE  SECOND  EDITION. 


The  work  of  Mr.  Amould  on  Insurance  has  already  acquired 
80  high  a  reputation  in  this  country  that  it  has  become  wholly 
unnecessary  to  bespeak  a  favorable  opinion  of  his  book  from  the 
legal  profession,  or  to  attempt  a  vindication  of  the  judgment  of  the 
publiahers  in  deciding  to  issue  a  new  edition  of  it,  at  this  time.  To 
say,  that  the  work  is  learned,  able,  comprehensive  and  clear,  is 
merely  to  announce  what  no  learned  reader  can  fail  to  observe 
upon  a  very  slight  examination.  The  author  has  made  frequent 
reference  to  American  cases  and  decisions ;  mainly,  however,  to 
those  cited  and  referred  to  in  the  learned  works  of  Kent,  Story  and 
Phillips ;  and  to  this  extent  Mr.  Arnould's  book  entirely  supplies 
the  place  of  an  American  work  on  the  same  subject.  But,  although 
the  author  has  greatly  enriched  the  work  for  an  American  reader 
by  the  adoption  of  this  plan  of  reference  to  American  law,  yet 
it  can  hardly  be  expected  that  a  foreign  work,  written  more  par- 
ticularly for  English  readers,  should  entirely  accomplish  all  that 
is  required  of  a  work  on  the  same  subject  in  this  country. 

Although  agreeing  in  the  main,  yet  there  are  many  differences 
in  regard  to  particular  points  both  of  principle  and  practice,  be- 
tween the  English  and  American  decisions  on  the  law  of  Insurance ; 
and  there  are  also  differences  among  the  decisions  of  the  courts  of 
the  several  States.  A  more  complete  notice  of  these  distinctions 
than  can  be  looked  for  in  an  English  work,  and  a  more  full  state- 
ment and  citation  of  American  cases,  are  necessary  to  the  Ameri- 
can student  and  practitioner. 

The  Editor  of  this  American  edition  has  attempted  to  supply  this 
requirement ;  with  what  success,  he  leaves  to  the  indulgent  judg- 
ment of  the  learned  reader. 


ADVERTISEMENT. 


To  make  a  text-book  of  practical  utility  and  ready  reference  for 
English  lawyers  has  been  the  first  object  aimed  at  in  this  com- 
pilation :  to  this  end  the  matter  has  been  much  subdivided  and 
copiously  indexed,  marginal  notes  have  been  added,  and  an  en- 
deavor made  to  present  a  methodized  arrangement  of  the  body 
of  English  Jurisprudence^  on  the  subject  of  which  it  treats.  To 
accomplish  this  point,  without  either  unnecessary  diffuseness,  or 
unsatisfactory  generality,  seems  to  form  the  chief  difficulty  in 
these  undertakings,  especially  where,  as  in  the  present  case,  almost 
the  whole  law  on  the  subject  treated  of  is  judge-made  law,  and  the 
value  of  previous  decisions,  as  precedents,  depends  on  the  applica- 
tion of  rather  refined  principles  to  frequently  complicated  states  of 
fact  Could  I  hope  that  I  had  overcome  this  difficulty  as  com- 
pletely as  I  have  felt  it,  I  should  submit  this  work  to  the  profession 
with  much  more  confidence  than  is  at  present  the  case. 

English  decisions  are  the  only  authorities  recognized  as  binding 
in  our  English  courts  ;  but,  in  the  present  state  of  legal  knowledge, 
no  work,  professing  to  treat  with  any  tolerable  degree  of  complete- 
ness the  subject  of  Marine  Insurance,  could  avoid  frequent  refer- 
ence to  the  Jurisprudence  of  the  United  Slates. 

The  names  of  Chancellor  Kent  and  Mr.  J.  Story  have,  indeed, 
an  European  celebrity,  which  would  make  apology  ridiculous  for 
the  citation  of  their  authority :  I  have  not,  however,  by  any  means 
confined  myself  to  the  judgments  of  those  two  great  masters  of 
maritime  law,  but  have  resorted  generally  to  the  decisions  of  the 
American  tribunals  on  the  many  novel  and  interesting  points  in 
the  law  of  Marine  Insurance,  which,  in  a  commerce  of  vast  activity^ 
and  a  sea-coast  of  unrivalled  extent,  seem  to  be  continually  arising 
for  their  adjudication. 

In  citing  these  authorities  my  principal  guides  have  been  the 
very  elaborate  and  copiously  learned  "  Treatise  on  Me  Law  of 
hsmranee,"  by  Mr.  Phillips  (2  vols.  9vo.  2nd  ed.  1840,  Boston)^ 
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and  the  48lh  Lecture  of  the  Fifth  Part  of  Chancellor  Kent's 
'*  Commentaries "  (4  vols,  Svo.  5th  ed,  1844 :  New  York)^  which 
contains  a  summary  of  the  whole  of  this  branch  of  the  Law  Ma- 
ritime, replete  with  all  that  lucid  terseness  and  pregnant  brevity 
that  give  such  value  to  the  writings  of  the  learned  chancellor. 

I  can  scarcely  think  it  will  be  displeasing  to  the  English  lawyer 
to  have  the  opportunity  of  tracing  the  principles  established  by 
Lord  Mansfield  and  Lord  EIFenborough^  thud  applied  in  regulating, 
to  so  important  an  extent,  the  mercantile  transactions  of  the  great 
nation  across  the  Atlantic  :  I  must^  however,  beg  him  to  observe, 
that  1  have  never  in  any  instance  cited  (tn  American  decision  as  a 
Mnding  authority^  that  I  have  generally  stated  it  in  the  text  to  be 
an  American  decision,  and  invariably  distinguished  it  in  the  notet 
'  by  prefixing  a  cross  thus  (f ). 

The  Law  Maritime  of  Continental  Europe,  as  far  as  it  relates  to 
Marine  Insurance  and  Average,  has  always  been  regarded  as 
entitled  to  great  respect  in  this  country :  it  is  contained  partly 
in  the  early  mediaeval  sea-laws,  partly  in  the  more  modern  shipping 
and  insurance  ordinances  of  the  different  European  States,  and 
partly  in  the  works  of  eminent  foreign  jurists. 

The  sea-laws  of  the  Middle  Ages  make  very  little  mention  of 
Marine  Insurance,  but  are  of  indispensable  reference  on  the  sub- 
ject of  Average  :  in  consulting  them,  I  have  resorted  to  the  great 
work  of  M.  Pardessus  (of  which  French  lawyers  may  well  be 
proud,  and  to  which  the  legal  literature  of  this  country  can  show 
nothing  similar)  entitled  "  Collection  des  Lois  Maritimes  "  (7  vols, 
4to  Paris ^  from  1828-  1845 ;  still  incomplete,) 

The  principal  modern  Insurance  ordinances  down  to  1754  will 
be  found  collected  and  translated  in  the  Second  Volume  of  Ma- 
gen^s  very  useful,  and,  as  it  seems  to  me,  much  undervalued, 
"  Essay  on  Insurances  *'  (2  vols,  4to.  London^  1755) :  of  the  more 
recent  ordinances,  the  principal  is  the  French  Code  de  Commerce, 
promulgated  the  20th  September,  1807. 

Among  the  foreign  jurists^  the  first  place  is  due  to  the  French, 
of  whom  Valin,  Pothier,  and  Emerigon  wrote  under  the  system 
established  by  the  Ordinance  de  la  Marine  of  1681 ;  Boulay-Paty 
and  Pardessus  since  the  introduction  of  the  Code  de  Commerce  of 
1807. 

Valin's  work,  entitled,  **  Commentaire  sur  V  Ordinance  de  la 
Marine,'*^  is  of  deserved  celebrity :  in  referring  to  it  I  have  cited 
from  the  edition  of  M.  Becane  (2  vols,  8vo.  Poitiers^  1828),  who 
gives  the  parallel  passages  of  the  Code  de  Commerce,  and  adds  a 
few  notes. 
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Pothier's  Essay,  ^  du  Contrat  d^Asmrance  *^  is  also  well  known : 
the  edition  I  have  employed  is  a  very  excellent  odo  by  M.  Estran- 
gin  (1  vol.  890.  Marseilles^  1810),  who  gives  the  alterations  in* 
troduced  by  the  Code  de  Commerce,  and  enriches  the  work  with 
seTeml  notes  and  appendices,  in  which  he  discusses,  with  great 
acnteness,  some  of  the  more  intricate  questions  connected  with  the 
subject 

But  of  all  writers  on  this  branch  of  the  law,  incomparably  the 
first  b  Emerigon,  whose  *^  TraUi  des  Assurances ''  is  a  master- 
work,  rich  with  all  the  learning  of  the  sixteenth  century,  and  . 
anranged  with  all  the  analytical  precision  of  the  eighteenth,  ex- 
haostiDg  every  source  of  erudition  with  German  laboriousness, 
and  unfolding  all  the  intricacies  of  detail  and  argument  with  that 
lucid  precision  in  which  the  higher  order  of  French  scientific 
writers  are  so  unrivalled. 

The  edition  of  Emerigon  referred  to  throughout  this  work  is 
that  of  Boulay-Paty  (2  vols.  ^0.  Rennes,  and  Paris^  1827). 

With  a  view  of  leading  the  reader  to  turn  for  himself  to  this 
great  store-house  of  mercantile  law,  and  also  to  avoid  encumber- 
ing my  own  foot-notes  with  a  parade  of  learning,  I  have  generally 
preferred  citing  Emerigon  alone,  without  any  additional  references 
to  the  foreign  doctors  and  jurists — Roccus,  Casaregis,  Santema, 
Straccha,  Targa,  Lioccenius,  and  others  too  numerous  to  mention, 
—  whose  works  are  profusely  quoted  in  his  pages. 

Among  the  recent  French  commentators  aa  the  Code  de  Com- 
merce, the  most  distinguished  are  Boulay-Paty  and  Pardessus : 
Boulay-Paty *s  work,  entitled,  ^^  Cours  de  Droit  Commercial  Ma- 
ritime^'*  (4  vols.  8vo.  Parisy  1834,)  may,  on  the  whole,  be  recom- 
mended as  the  best  guide  to  the  present  state  of  the  law  in  France 
on  the  subjects  of  Marine  Insurance  and  Average :  the  work  of 
Pardessus,  ^'  Cours  de  Droit  Commercials'^  (6  vols.  8vo.  hih  ed. 
Parity  1841,)  takes  a  wider  range,  embracing  the  whole  body  of 
mercantile  law,  and  therefore  treats  less  copiously,  though  very 
cleariy  and  comprehensively,  of  the  immediate  subject  of  die  pre- 
sent work. 

In  addition  to  the  French  jurists,  my  chief  guide  to  the  conti- 
nental law  has  been  Mr.  Benecke,  whose  profound  and  laborious 
work,  entitled  a  "  System  of  Insurance  and  Bottomry,''  {System 
des  AsseeuranZ'Und'Bodmereiwesens)  was  published  at  Hamburgh 
in  4  vols.,  in  different  years  from  1805  to  1810,  with  a  fifth  or 
supplemental  volume  in  1821 :  —  in  1824,  that  part  of  the  work 
which  treats  of  indemnity,  valuation,  average,  total  loss,  and  aban- 
donment, was  published  at  London,,  in  one  volume,  under  the 
VOL.  I.  b 
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author's  superintendence,  with  the  title  of  ^*  Principles  of  Indem- 
nity in  Marine  Inmrance^'^^  —  a  title  suggestive  of  only  a  small 
portion  of  its  valuable  contents.  To  this  writer  I  feel  greatly  in- 
debted for  the  admirable  view  he  presents  of  the  general. body  of 
the  Continental  law,  for  bis  acute  investigations  into  the  general 
principles  of  the  science,  and  for  several  comments  on  the  course 
of  our  own  jurisprudence,  almost  every  decision  in  which,  down 
to  the  publication  of  his  last  volume,  he  cites  at  some  length. 

That  part  of  Mr.  Benecke's  English  work  which  treats  of  Gre^ 
neral  and  Particular  Average  is  especially  valuable  in  a  practical 
point  of  view,  and  to  it,  and  the  very  able  '^  Essay  an  Average  '*'* 
by  Mr.  Stevens  (1  vol.  bih  ed.  London^  1835),  abundtot  recourse 
^  has  been  had  in  the  following  pages.  Mr.  Phillips,  the  American 
writer  on  Insurance,  has  published  both  these  works  together,  in  a 
very  convenient  form,  and  with  some  excellent  notes ;  but  I  have 
preferred  citing  from  the  London  editions  of  the  separate  works, 
as  being  more  accessible  in  this  country. 

On  looking  back  over  the  somewhat  extensive  field  which  has 
been  traversed  in  collecting  materials  for  this  work,  it  is  impos- 
sible to  forbear  asking  why  England  should  still  omtinue  the  only 
mercantile  state  of  civilized  Europe  without  a  code  of  shipping  and 
insurance  law.  In  the  whole  range  of  the  Law  Mercantile  there 
seems  no  subject  more  adapted  for  codification ;  scarcely  any  in 
which  it  is  more  wanted ;  none  where  the  requisite  means  of  in- 
formation and  the  results  of  experience  exist  in  greater  abund- 
ance. 

Should  this  book,  by  presenting  a  general,  although  very  im- 
perfect, view  of  the  present  state  of  the  Law  of  Marine  Insurance 
as  it  exists  in  this  and  other  countries,  at  ail  tend  to  facilitate  the 
accomplishment  of  so  important  a  work,  it  will  not  have  been 
written  in  vain.  The  actual  state  of  this  branch  of  our  law  in 
many  of  its  departments,  seems  undoubtedly  to  require  amend- 
ment ;  to  go  no  further  than  the  doctrine  of  (Constructive  Total  Loss 
and  Abandonment,  —  the  difficulty  of  discovering  what  the  law  is, 
on  this  head,  is  surely  far  greater  than  it  ought  to  be  in  any  system 
of  jurisprudence  which  claims  credit  on  the  score  of  certainty  and 
precision,  greater  unquestionably  than  it  would  be  if  the  dififerent 
grounds  of  abandonment  were  clearly  defined  and  stated,  as  they 
are  in  the  French  system.  What  we  want,  however,  is  not  so  much 
any  lengthened  inquiry,  parliamentary  or  otherwise,  as  to  what 
the  law,  in  this  branch  of  it,  ought  to  he; — the  points,  indeed  open 
for  inquiry  of  this  kind  seem  comparatively  few  ;  —  the  thing 
required  is  a  definite,  clear,  and  concise  statement  of  what  the  law 
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actuaUy  is  ;  the  task  to  be  performed  is  that  of  converting  the 
already  abundant  materials  of  legislation  into  positive  law  ;  a  task 
that  can  only  be  rightly  executed  by  those  to  whom  of  right 
it  belcMsgs,  —  the  consummately  accomplished  masters  of  law  and 
legal  language.  Are  there  none  of  the  living  luminaries  of  our 
law  to  whom  the  State  might  consent  to  entrust  such  an  under- 
taking, and  who,  on  their  parts,  might  not  be  unwilling  to  dignify 
the  retirement  of  a  learned  leisure,  by  consecrating  it  to  a  work  of 
aoch  high  public  utility,  as  the  codification  of  the  law  maritime  for 
the  greatest  of  all  maritime  states  ? 

JOSEPH  AfiNOULD. 

12  Kii^sBtuh  WaliThmpif^ 
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ON 


MARINE    INSURANCE. 


DIVISION  OF   THE   SUBJECT. 

In  treating  of  Marine  LoBarance,  we  shall  divide  the  suhgect 
lato  four  parts. 

I.  In  the  First  we  will  consider  the  Nature,  Formation, 
and  Subject  Matter  of  the  Contract  of  Marine  Insurance 
itself. 

n.  In  the  Second  we  shall  treat  of  certain  Matters,  such 
as  Misrepresentatien,  Concealment,  Breach  of  Express  and 
Implied  Warranties,  and  Illegality  of  the  Bisk,  that  render 
the  Contract,  either  void^  or  inoperative* 

m.  In  the  Third  we  shall  discuss  the  different  kinds  of 
Losses  for  which  the  Underwriter  is  liable,  and  the .  Bights 
and  Duties  of  the  Parties  to  the  Contract  in  case  of  Loss. 

IV.  And  in  the  Fourth,  the  Modes  of  Procedure  by  which 
these  Ba^ts  and  Duties  may  be  enlbroed. 


VOL.   L 


PART  L 


OF  THE  NATUBEy  FORMATION,  AND  SITBJECT  MATTER  OF  THE 

CONTRACT  OF  MARINE   INSURANCE. 

CHAP.   I. 

OF    THE    OOITT&AOT    07   MABIKX    INBURANOB    GKHBRAIliT. 

■ 

Sect.  I.   Definition  of  Temu. 

Definitioii  of         ^1.  Marine  Insurance  is  a  contract  whereby  one  party, 
anoe.  for  a  Stipulated  sum,  undertakes  to  indemnify  the  other 

against  loss  arising  from  certain  perils  or  sea-risks,  to  which  . 
his  ship,  merchandise,  or  other  interest,  may  be  expoeed 
during  a  certain  voyage,  or  a  certain  period  of  time. 

Ezpianatioii  of      ^2.  The  party  interested  in  the  property  insured  is  called 
the  insured  or  assured. 

The  property  insured  itself  is  called  the  subject  of  insur- 
once, 

fl 

The  title  or  interest  which  the  assured  has  in  this  property 
is  called  his  insurable  interest. 

The  party  undertaking  to  indemnify  the  assured  against 
loss  is  called  the  insurer  or  underwriter,  (a) 

The  stipulated  sum  for  which  he  so  undertakes  to  indem* 
nify  him  is  called  the  premium. 

{a)  This  latter  teim,  a«  being  more  undentood  to  have  been  paid  beforahmd, 

distinctive,  will  generally  be  employed  the  policy  oontaina  only  the  promiaa  of  the 

throaghom  the  following  woik.    The  in-  humer^  bdA  jb  tuiforibtd  ot  undtnpritim  * 

surer  is  so  called,  because,  as  the  pie-  by  him  alone;  he  is  theraforo  called  the 

mium  or  eonsideration  for  the  undertak-  tuUeriUr  or  vmdmorii&r  of  the  policy, 
ing  to  indemnify  is  always  ezpiened  and 
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The  iiislrament  by  which  the  contract  of  indemnity  is  Definition  of 
effected  is  called  in  England  the  Pottcy.  ^^"^ 


*  Thai  which  is  insured  against,  is  loss  arising  from  markie        *  3 
casualties. 

These  casuaUits  are  in  tedmical  language  called,  some- 
tunes,  ike  perils  insured  agoinsiy  and  sometimes  the  risks 
covered  bg  the  policy ^  expressions  which  mean  one  and  the 
same  thing,  and  are  employed  to  signify  those  causes  of  loss 
against  the  effect  of  which  the  underwriter  undertakes  by  bis 
contract  to  indemnify  the  assured* 

The  interest  of  the  assured  is  technically  said  to  be  covered 
by  the  poUcyy  when  the  sum  or  aggregate  of  sums  insured  in 
the  policy  is  snfficient  to  afford  him  full  compensation  for 
whatever  loss  that  interest  may  sustain. 

If  the  value  of  his  interest  exceeds  the  sum  insured,  the 
excess  of  interest  is  said  to  be  <<  uncovered  by  the  policy ^^^  and 
the  assured  to  be  '^  A»  own  insurer  to  thai  exteni.^^ 

When  the  liability -of  the  underwriter  commences  under 
the  contract,  the  technical  mode  of  expressing  this  is  by 
saying  that  *'  the  policy  aUackes^^  os^^ihe  risk  begins  to  rim," 
from  that  time. 

Sect.  II.    The  Objects  and  VUlity  of  Marine  Insurance. 

^^.  The  great  object  of  Marine  Insurance  is  to  promote  The  objects  of 
the  spirit  of  maritime  adventure  by  diminishing  the  risk  of  anoe. 
loss  to  which  it  is  exposed. 

This  object  it  effects  by  diffusing  the  losses,  which  would 
press  ruinously  upon  one  individual^  amongst  a  great  number 
c{  others,  who,  in  consideration  of  a  sum  paid  to  them  as  the 
price  of  the  risk  they  thus  take  on  themselves,  engage  to 
indemnify  him  against  the  loss  he  may  sustain  from  any  of 
the  casuahies  which  may  be  expected  to  occur  in  the  course 
of  a  sea  venture. 

The  loss  of  a  ship  or  cargo,  if  it  fell  exclusively  upon  the 
individual  owner,  would  seriously  affect  the  fortunes  of  the 
wealthiest:  if  distributed  amongst  thirty  or  forty  private 
anderwriters,  or  borne  by  a  single  company  of  large  sub- 
scribed capital,  it  would  probably  occasion  very  little  incon- 
venience to  those  by  whom  it  was  paid,  while  the  ship-owner 
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The  obfeeis  of   Of  melTcbant  would  receive  a  complete  indenmityi  and  be 
anoe.  enabled  to  employ  in  other  enterprues  the  flmdsy  of  which, 

'*"*  hot  for  this  expedient,  he  would  have  been  entirely  deprived. 
On  the^  other  hand,  the  insurers  would  be  more  than  repaid 
by  the  premiums  received  on  successful  adventures,  for  the 
loss  mcurred  by  those  of  which  the  issue  proved  disastrous ; 
and  thus,  not  only  is  the  trade  of  the  ship-owner  and  the 
merchant  rendered  secure  by  the  practice  of  Marine  Insur- 
ance, bat  a  separate  business,  that  of  the  insurers  themselves, 
is  maintained  by  it  in  considerable  prosperity. 

Uume  iDMrn-        $  4.  The  business  of  Marine  Insurance  may  be  carried  on 
on  in  this  ooim-  either  by  private  underwriters,  or  by  public  companies.^ 
^JZ^^     Until  the  year  1834  no  public  companies  were  allowed  to 
and  pubUo        effect  sea  insurances  in  Oreat  Britain  except  the  two  old 
companies,  the  Royal  Exchange  and  the  London  Assurance, 
who,  from  the  period  of  their  establishment  in  the  year  1719, 
had,  together  vrith  the  private  underwriters',  a  Rion<^ly  of 
the  wh(de  business  of  Marine   Insurance.     This  unwise 
restrietion  having  been  removed  in  the  year  1834  (by  the 
Act  of  5  Geo.  4.  c.  114.),  several  new  companies  were 
formed  (or  the  purposes  of  Marine  Insurance  in  England, 
Scotland,  and  Ireland :  some  of  these  companies  have  now 
ceased  to  exist,  but  several,  the  principal  of  which  are  the 
Indemnity  and  Mutual  Marine,  still  remain,  and  havq  ac- 
quired a  very  considerable  share  of  business. 
Lloyd's.  Almost  all  the  private  underwriters  in  this  country  are 

members  of  "  Llo$^s ;  "  a  name  originally  derived  from  a 
coffee-house  in  Lombard  Street  where  the  London  under- 
writers first  began  to  meet  about  the  middle  of  last  century; 
and  which  is  now  used  to  denote  the  general  body,  or  associa- 
tion, of  English  private  urtderwriters,  the  members  of  which 
in  London  sit  daily  for  the  dispatch  of  business  from  ten  till 
four,  in  a  spacious  apartment  over  the  Royal  Exchange, 


>  InsuaaM  in  the  United  States  is  most  frequently  made  by  inooipotated  oonqia. 
nies.  These  companies  derive  all  their  powers  from  the  acts  by  which  they  are 
incorporated.  Head  v.  Ptov.  Ins.  Co.,  2  Cranoh,  167.  In  contracting  with  such  a 
body,  it  is  neoessary  not  only  to  see  that  the  oontraot  is  one  within  its  antborit/  to 
make,  and  that  the  person  acting  as  agent  of  the  company  is  anthoriaed  to  bind  it,  bat 
also,  that  the  contract  is  in  a  fonn  by  which  the  company,  aooording  to  its  consti'tntioa, 
may  be  bound.    1  Fliill.  Ins.  & 
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which,  with  its  adjoining  offices  and  refreshment  rooms,  is  The  oijeots  of 

___,.,__  Marine  Inwir- 

calied  Uoffis  Subscnpttan  [Rooms.  ance. 

lioyd^s  is,  in  fact,  a  regular  subscription  society,  governed 
by  its  own  jrules,  and  managed  by  its  own  committee  and 
^chairman ;  having  branch  associations  also  in  most  of  our  *  5 
great  provincial  towns,  and  in  some  of  the  principal  mer- 
cantile eroporia  on  the  continent ;  and  keeping  up  an  active 
staff  of  agents  and  correspondents  in  almost  all  the  known 
ports  of  the  world,  for  the  purpose  of  supplying  that  intelli- 
gence which  is  the  very  soul  of  such  a  business  as  that  ef 
Marine  Insurance. 

The  chief  difference  between  the  transaction  of  business  at  Dtfiaence  in 
Lloyd's  and  with  the  public  companies  is,  that  the  latter,  truiaaoUng 
firom  the  large  amount  of  their  subscribed  capital,  can  afford  ^l^^and 
to  hazard  a  greater  sum  upon  a  single  venture  than  can  pos-  with  the  puUio 
sibly  be  done  by  private  underwriters,  so  that  a  ship-owner,  for 
instance,  who  wants  to  insure  5000/.  on  his  ship,  might  get 
an  insurance  to  that  amount  effected  by  a  single  transaction 
with  a  company  ;  while  be  might  be  obliged  to  resort  to  10 
or  15  different  private  underwriters,  each  of  whom  would 
insure  perhaps  from  300Z.  to  500/.  on  the  ship,  before  he  could 
effect  the  same  object. 

4  5.  In  one  way  or  the  other,  however,  the  merchants  and  Security  aflW- 

.  "^  ji  i»  ed  by  Marine 

ship-owners  of  this  country  have  the  means  of  fully  protect-  inaunmoe  to 
ing  their  property  from  every  description  of  loss  that  can  of  oommme! 
befall  them  in  the  course  of  a  sea-venture  ;  and  they  can  only 
impute  it  to  their  own  culpable  carelessness  or  unwise  parsi- 
mony if  they  do  not  thus  secure  themselves  from  being  placed, 
even  by  the  most  disastrous  termination  of  a  maritime  adven- 
ture, in  a  worse  situation  than  they  occupied  at  its  commence- 
ment 

The  system  of  Marine  Insurance,  indeed,  when  conducted 
on  the  liberal  principles  in  which  it  is  practised  in  England 
and  the  United  States,  affords  indemnity,  not  only  for  all  ac- 
tual damage  caused  to  shipping  and  merchandise  by  the  ope- 
ration of  sea  perils,  but  also  for  all  interception,  by  the  same 
causes,  of  future  freight  and  expected  profit. 

To  enlarge  on  the  utility  of  snob  a  system  w<Mild  indeed 
be  superfluous ;  even  in  France,  where  the  amount  of  pro- 
tection it  affnrds  is  less  perfect  than  in  this  country,  the 

!• 
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Tlie  otjeets  of 
Mflrixke  £dBu'> 
nmce 
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consideration  of  its  advantages  drew,  not  undeser^edlji  frooi 
*Hhe  Representative  of  the  French  Imperial  Govemment,  the 
following  eloquent  eulogium :  -^ 

^^  Le  systSme  des  assurances  a  paru,  il  a  consulte  lea 
saisons,  il  aport^  ses  regards  sur  la  mer :  il  a  interrogi  oe 
terrible  Element;  il  en  a  juge  Pinconstanoe,  il  en  a  pressenti 
^es  orages ;  il  a  6pie  la  politique ;  il  a  reconnu  les  ports  et 
les  cdtes  des  deux  moiyles ;  il  a  tout  soumis  a  des  calcnb 
savans^  a  des  theories  approximatives ;  et*  il  a  dit  au  com* 
mer9ant  habile,  au  navigateur  intrepide  :  Certes,  il  7  a  des 
desastres  sur  lesquels  Fhumanite  ne  peut  que  gemir ;  mais 
quant  a  votre  fortune,  allez  franchissez  les  mers,  deployez 
votre  activite  et  votre  Industrie :  je  me  charge  de  vos 
risques/*  (6) 


SscT.  in.  ^-  Principh  on  which  Marine  Insurance  is  founded 

and  Risks  estimated. 


Principle  upon 
wui- 


condocted. 


§  6.  The  most  general  principle  upon  which  the  whole  sys* 

1MS8  of  Marine  tem  of  insurance  depends  may  be  thus  stated  :  —  if  a  series 

™°'™^'*      of  events  of  pretty  frequent  occurrence  be  observed  for  a 

lengthened  period  of  time,  it  will  be  found  that  the  number 

of  those  events,  however  apparently  accidental,  will  be  nearly 

equal,  in  equal  periods  of  time,  {c) 

This  principle  is  the  basis  upon  which  the  whole  business 
of  insurance  is  carried  on,  and  all  calculations  as  to  the 
amount  of  premium  are  founded. 

The  premium,  as  we  have  already  seen,  is  the  stipula- 
ted sum,  in  consideration  of  which  the  underwriter  agrees  to 
take  upon  himself  the  risk  of  loss,  and  to  indemnify  the 
adsured  against  it ;  the  rate  of  premium,  therefore,  or  the 
sum  in  consideration  of  which  the  underwriter  can  afford  to 
take  this  hazard  on  himself,  is  evidently  one  of  the  first  sub- 
jects to  be  attended  to  in  the  practical  conduct  of  the  business 
of  Marine  Insurance. 


Mbdeofcakm- 
latiBg  the  pie- 
Buuni. 


(0)  PRwooiMed  in  the  Bfttiig  of  Sih       (t)  IPCnllodi's 
Sejrtemhpi^  1S07.     Boolay^Aty,  C(H|m    aiy,  vt.  Inaoniioe. 
de  Droit  Ckmimercial  Maritime,  torn.  iii. 
p.  234.  cd«  1894. 


Dietioii- 
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Now,  fiappoee  it  has  been  remarked,  in  accordance  with  Tiaoqi^cifk 
the  general  princi(de  just  stated,  that  out  of  a  hundred  ships,  iLunMew 
of  the  ordinary  degree  of  sea-worthiness,  employed  in  a  given  SSfjialiiA 

trade,  five  are  annually  cast  away,  the  probability  of  loss  

vpon  all  ships  so  employed  will  be  as  five  to  a  bundreid,  or 
CMe-49ifentieih,  If  an  individual  accordingly  wishes  to  insure 
a  ship,  or  the  cargo  on  board  a  ship  engaged  in  this  trade,  he 
o^ght  to  pay,  and  the  underwriter  to  receive,  a  premium 
equal  to  one-twentieth  of  the  sum  he  insures,  exclusive  of 
such  extra  sum  as  may  indemnify  the  underwriter  for  his 
trouble,  and  leave  him  a  fair  profit :  if  the  premium  exceed 
this  sum,  the  underwriter  will  be  overpaid ;  if  it  fall  below 
it,  he  will  be  underpaid,  (d) 

The  premium,  therefore,  is  generally  fixed  at  so  much  per  PreoMiim 
ceaL  on  the  sum  which  the  underwriter  agrees  to  insure,  or  much  per  c«nt 
upon  the  total  value  of  the  property  which  the  assured  wishes 
to  protect  by  the  insurance. 

Thus,  premiums  are  currently  said  to  be  at  4,  5, 10,  or  15 
per  cent,  upon  certain  risks ;  by  which  is  meant,  that  the 
sum  which  the  assured  must  pay  the  underwriter  for  insur- 
iog  property  exposed,  to  such  risks  is  4, 5, 10,  or  15  per  cent. 
upon  the  amount  insured. 

■  Thus,  when  the  underwriters  for  every  100/.  they  agree  to 
insure  on  a  ship  or  cargo  engaged  in  the  Baltic  trade  require 
51,  to  be  paid  to  them  by  way  of  premium,  the  mercantile 
phrase  is,  that  premiums  are  5  per  cent,  on  Baltic  risks. 

§  7.  The  premium  or  price  of  the  risk  being  the  sole  con-  It  k  an  inywi. 
aideration  in  respect  of  which  the  underwriter  engages  to  that£e'^deN 
indemnify  the  assured  against  loss,  it  is  plain,  on  the  clearest  i^!^^^^ 
principles  of  equity  and  good  sense,  that  he  can  only  be  J^'^Jf^yjJ* 
bound  to  afford  such  iodemnity  to  the  extent  of,  or  in  pro-  he  is  paid  pro- 
portion to,  the  sum  which  he  agrees  to  insure,  and  upon  which 
the  premium  is  calculated  at  a  certain  percentage. 

Hence  it  is  an  elementary  principle  of  insurance  law, 
which,  pervading  the  whole  system,  cannot  be  enforced  too 
Hmrljj  nor  borne  ki  mind  too  attentively,  that  the  underwriter        •  8 
jMyj  no  lass  ezcqpt  with  reference  to  the  sum  on  wkidi  he  is 


(lO  M'Ciittoeh'9  Commeiiaal  DMoMrf ,  ui. 
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Midpfeoa     pakt  premium;  the  whidettimy  if  the  lott  be  Mai;  tome  aiiqiiet 
iMlStJS^   part  of  the  mm,  tf  the  but  be  partiaL 


Sect.  IV. — Naiure  of  the  Lfdemmijf  afforded  bg  Marine 

bmarence* 


MuJiM  Inrap 
luoe  »  a  oofr- 
Uactof 
indenmtty. 


§  8.  Such  being  the  principle  upon  which  the  whole  bnsi- 
ness  of  Marine  Insurance  is  founded,  let  us  next  consider  the 
nature  and  objects  of  the  contract  itself.  The  very  essence  of 
the  contract  of  Marine  Insurance  is  that  it  is  a  contract  of 
INDEMNITY  {c)  \  its  sole  and  exclusive  object  is  to  procure  for 
the  assured  indemnity,  in  the  strictest  sense  of  that  word,  for 
any  losses  he  may  sustain  through  the  agency  of  those  sea- 
risks,  against  the  effect  of  which  the  underwriter  l^  the  terms 
of  his  policy  stands  pledged  to  protect  him.  To  prevent  the 
Qisuredfrom  suffering  loss  by  means  of  any  of  the  perils  insu- 
red against^  is  the  single  aim  of  a  contract  of  Marine  Insu- 
rance, and  its  whole  spirit  would  be  violated,  if  he  could 
make  the  occurrence  of  any  such  casualties  a  means  of  gmn^ 
for  this  would  be  to  give  him  an  interest  in  procuring  sea* 
losses,  which  would  be  opposed  to  every  principle  of  com- 
mercial policy*  (/) 


Nfttnreand 
extent  of  the 
indeiiuty 
whidi  It  af- 


iRFVanoe. 
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§  9.  Indemnity  then,  being  the  sole  object  of  the  contract 
of  Marine  Insurance,  it  becomes  important  to  inquire  into  the 
nature  and  extent  of  the  indemnity  it  professes  to  afford. 

The  foreign  jurists,  and  especially  the  French,  have  rigor- 
ously confined  the  contract  to  an  indemnity  against  such 
losses  only  as  may  be  caused  by  the  perils  of  the  sea  to  some 
tangible  property  of  which  the  assured  is  actually  in  posses- 
sion* at  the  time  of  the  loss :  they  will  by  no  means  allow  it  to 
extend  to  an  indemnity  against  the  loss  of  that  gain  or 


(tf)  It  is  not  neceasaril/  a  ptrfid  eon-  ni£y.    Opinion  of  the  jndges   in   Irving 

ffact  of  inHmmnfy;  for  the  parties  may,  «.  Manning,  in  Dom.  Proe.  30th  July, 

by  agraenient,  estimate  at  a  fixed  sum  1847. 

the  amount  which  they  are  to  receive  in       (/)  Assecuratus  non  querit  hicram 

case  of  loss,  on  the  subject  insured,  hy  sed  agit  ne  in  danmo  sit.    Stracoha  de 

«wy  of  U^pddaud  damage*^  as,  indeed,  AsBecuiatioiubus,  gL  9B.  No.  4. 
they  may  in  other  oonttvett  to 
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{HTofit  which  the  same  perib  have  prev^ited  him  from  realisB^  Nature  of  tii» 

-  /    V  indsmiritv 

mg-  \g)  aflbrdedbjr 

In  this  country^  however,  and  in  the  United  States,  a  more  ^^j"  ^"""^ 

liberal  policy  has  prevailed,  and  the  contract  of  Marine  In- : 

saranee  is  considered  applieable  to  protect  men,  not  only  andtheTJnitod 
against  saoh  events  as  may  occasion  the  deprivation  of  that  ^^^' 
which  they  may  actually  possess,  bat  against  those  also  which 
would  intercept  from  them  the  advantage  or  profit  which, 
bat  for  such  events,  they  would  acquire  in  the  ordinary  and 
probable  course  of  things,  (h) 

Henoe  in  this  oountry,  as  we  shall  see  more  at  large  here- 
after, the  loes  arising  ft^m  the  interception  by  the  perils  insu- 
red against.  Of  future  freight  and  expected  profit,  is  quite  aa 
legitimate  an  object  of  that  indemnity  which  Marine  Insu- 
rance COB  aiibrd,  as  the  damage  actually  inflicted  by  the  same 
perils  upon  ships  or  mepohaadne* 

^  10.  The  ani»mU  of  indemnity  actually  received  by  the  Whether  the 
assured  from  the  underwriters  in  ease  of  loss,  is  the  next  con-  |!^ves  a  fun 
sidemtioB  ;  and  this  it  is  plain,  upon  the  principle  adverted  ^^SnZx^ 
to  in  the  last  sectioR,  most  depend  entirely  upon,  the  amouat  on  tibetuffidenT 
which  the  several  underwriters  have  agreed  to  insure,  and  be  has  iasand 
whiA  from  the  diflbtent  soma  stonding.  against  their  names,  ^^TkteKst 
at  the  foot  of  the  policy,  is  technically  caOed  the  amount  of  l»i'>»''tfiak. 
their  subscriptions. 

If  the  aggregate  of  all  the  sums  so  insured,  or  (in  case  of 
the  insurance  being  effeeted  with  a  company,  &c.),  if  the 
whole  sum  insured  be  equal  to  (in  technical  language  be  suffix 
daU  to  cover)  the  whole  value  of  the  subject  insured,  then 
the  assured  in  case  of  loss  will  receive  a  full  indemnity.  If  the 
sum  inanred,  or  the  aggregate  of  sueh  sums,  fall  short  of  ^his,  •  iq 
it  is  Dhin  that  the  assured  will  receive  less  than  a  full  in- 


It  is  obviously  therefore  of  prime  importance  to  the  mer-  H«noetheii». 
chant  or  ship  owner,  who  desires  to  obtain  a  fiiU  protection  not  ▼« 

■^  fortbe 

ofii 

(f )  On  Be  pent  faire  a»ufer  que  se       (A)  Per  Lawrenoe  J.   in   Lucena  v. 
<|vH»  ooort  riiqiie  de  perdra  et  nnDement    Ciawfoid,  2  New  R«p.  p.  301. 
lea  gaiiiaqa*ott  manqoe  de  (aire.   PoUuer 
TfiU  d^Aamiance,  No.  31.  ed.  1809,  par 
Banagiiiy  p.  3B. 
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Natoieortbe 
indemiiity 
afibrdedby 
MMwalnw- 


for  his  property,  to  take  care  that  he  insures  that  {Nroperty  at 
its  full  value. 


General  princi-      §  ^^*  ^^  would  be  out  of  plaoe  h^e  to  enter  at  any  length 

feSteST^^Ih^  into  the  subject  of  the  valuation  of  ship  and  goods,  for  the 

UnotioeofMa.  purposes  of  insurance  (t)  ;  it  will  be  sufficient  to  state  that 

mw     iinnoe.  ^^^^  general  practice  is,  to  value  bcih  the  Mp  and  goods  at  the 

sum  which  titey  are  seiferally  worth  to  their  respective  owners  at 

Ike  ouisei  of  Ike  adveniure^  adding^  thereto  to  the  premium^  and 

all  the  costs  of  effecting  the  insurance.  (J) 

Now  supposing  the  ship-owner  or  the  roerchaat  to  have 
insured  their  ship  or  goods  with  the  underwriter  on  the  basis 
of  this  valuation,  it  is  obvious  that  in  case  of  a  total  loss  they 
would  receive  all  the  indemnity  they  w^e  entitled  to  {th4Mi 
is,  all  they  had  paid  premiums  for)^  if,  after  the  loss,  the 
underwriter  paid  them  a  sum  equivalent  to  the  value  of  the 
ship  and  goods  at  the  outset  of  the  adventure^  plus  the  premium 
and  costs  of  insurance.  This  accordingly,  supposing  them^to 
have  insured  up  to  the  full  value  of  the  ship  and  goods  at  the 
outset,  is  exactly  the  amount  of  indemnity  they  would  actually 
receive  in  this  country,  in  the  case  supposed. 


Ttee  natare  of 
the  indemiiity 
actually  afloid- 
edinpractioe 
by  Marine  In- 
surance 18  reg- 
ulated by  thia 
modeofesti- 
madngthe 
value  of  the 
property  in- 
■ured. 

♦  11 

Henoetheurin- 
onde  of  indem- 
nity in  Marine 
Insurance  18  not 
to  put  the  assu- 
red, in  oaae  of 
loss,  in  the  same 
aitoation  as  he 
would  have 
been  had  the 
adventure  ter- 
minated suo- 
oessftilly,  but 
only  to  repboe 
him,  as  far  as 
poanble,  in  the 
position  he  oo- 
cupiedat  the 
outset. 


§  12.  From  this  mpde  of  insuring  ship  and  goods,  it  results 
as  a  genial  rule  that  the  indemnity  obtained  by  an  insurance 
on  these  articles  consists  in  replacing  their  respective  owners 
in  the  same  situation  in  which  they  stood  at  the  outset  of  the 
adventure,  without  any  regard  being  paid  to  the  diminished 
value  of  the  ship  by  wear  and  tear  on  the  one  hand,  or  to  the 
increased  value  of  the  goods  by  the  prt^  they  would  have 
realized  on  the  other,  {k) 

Without  entering  in  this  place  into  any  discussions  as  to 
*the  adequacy  of  the  indemnity  thus  afforded,  or  its  consis- 
tency with  the  true  principles  of  the  law  of'  insurance,  it  will 
be  sufficient  to  lay  it  down  as  an  elementary  principle  <^that 
law,  as  generally  understood  and  practised  in  this  country ; 
that  (except  of  course  in  the  case  of  insurances  on  freight, 
profits,  or  other  contingent  interests  of  a  similar  nature),  it  is 
not  intended  by  the  contract  of  Marine  Insurance  to  put  the 
assured  in^  the  same  situation^  in  case  oflosSy  as  he  would  have 

(•*)  SeejmK,  Parti.  Chap.  XI.  (i)  Stevens  on  Average,  9th  edit  p. 

{j)  Stevens  on  Average,  5th  edit  p.    177, 178. 
177, 199. 


07  HABINB  nrStTRANCl  SJMBKALLT.  11 

been  m^  had  the  adventure  terminated  successfidtg^  hU  only  to  Nature  or  the 
replace  Aim,  as  nearly  as  may  be^  in  the  position  he  occupied  at  forded  hf  vil- 

the  OUisa  of  his  enterprise.  {I)  rine  Inaaranoe. 


8bc,  y.    Interest  exposed  to  risk  indispensable  to  every  Con- 
tract of  Marine  Insurance. 

S  13.  An  indispensable  requisite  of  every  contract  of  Ma-  laoiderto    * 
rine  Insurance,  properly  so  called,  is  that  something  in  which  tract  of  insor- 
the  assured  has  an  actual  interest  should  be  exposed  to  the  !hm  miu«^ 
risk  of  loss  from  the  perils  insured  against,  upon  the  voyage  JJy^l^  jj. 
or  during  the  period  over  which  the  indemnity  is  by  the  terms  nu«d  has  an 
of  the  contract  made  to  extend,  (m)     This  is  the  most  funda-  posed  to  i^ 
mental  principle  in  the  wh(de  law  of  Marine  Insurance.    Prin-  t^  seaf^iSe 
cipele  fundamentum  assecurationis  est  risicum  sen  interesse  nwm«>t«f*«»« 
aflsectnratorum ;  sine  quo  non  potest  subsistere  assecuratio.(n) 
*'  In  order  to  make  the  contract  of  insurance  perfect^'*  says 
Bmerigon,  there  must  not  only  be  a  something'  whidh  is  the  suh- 
ject  of  insurance  J  but  this  something  must  be  eocposed  to  the 
risks  of  the  seoj  at  the  moment  when  the  loss  occurs^  against 
which  the  insurance  is  intended  to  be  an  indemnity,  (o) 

The  contract  of  Marine  Insurance,  in  short,  is  nothing  but 
a  contract  of  indemnity  against  the  risk  of  loss  by  sea  perils^ 
and  the  premium  is  nothing  but  the  price  paid  for  this  ^itidem-  *  12 
nity ;  it  is  obvious  therefore  that  if  the  assured  is  not  really  in- 
terested in  something  which  he  runs  the  risk  of  losing  by  the 
of  the  sea,  there  is  no  consideration  for  the  sum  he  has 
;  and  as  the  foreign  jurists  express  it,  no  matter  on  which 
the  contract  can  workj  for  its  very  constituent  element  is  the 
poasibility  of  loss  from  marine  casualties,  {p) 

§  14.  Two  things,  in  fiict,  are  mainly  essential:  to  every  Distmction  be- 
contract  of  Marine  Insurance.  oftS^^i^ 

auiance,  and 

(i)  flleplieni  on  Avenge,  fith  edit  p.       (o)  Smerigon,  rcL  i.  pt  6.  ed.  1887.  '       the  fonn  of 
98.    PhiOtps  on  Inaaranoe,  vol.  iL  p.  42.  ( J^)  Si  non  adeat  riNcum  aasecuratio  poUciea. 

(at)  Eoierigon,  chap.  i.  seo.  1.  vol.  i.  p.  non  valet,  nam  non  adest  materia  in  qak 

6.  ed.  1827.    BenechA  Syatem  dea  Aase-  forma  protest  fnndaii    Roocns,  No.  88. 

cmaoz,  cbap.  L  vd.  i.  p.  23.  ed.  Ham-  En  an  mot,  la  parte  on  le  dommage  con- 

har^  1800.  aiderte  dana  Pincertitude  dea  Avdnemena 

(«)  Caaaiegii,  diac.  4.  No.  1.  eited  hf  aont  la  mati^re  de  ce  oontrat.  Emerigon, 

Emmgoo^mHn^ra.  oh.  Laaotl. vOl.  i.  p. «. aiidl4.ed.  1897. 
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intmstez-  1.  Some  ssbj^ty  or  interest  insureds 

^^eaaaUeto      2.  £x{X)«ire  of  that  interest  to  risk  of  loss  or  detriment  by 


evBrYooat 
oflurine 


.  It  is  the  necessity  for  these  requisites  which  entirely  dis- 
tinguishes CotUracU  of  Marine  Insurance^  properly  so  called, 
from  mere  W^^ers  vp(m  the  issue  of  maritime  adverUttres. 

Such  maritime  wagers,  although  framed  externally  as  pol- 
ices of  sea-assurance,  and  therefore  called  wager  policies, 
haye,  as  we  shall  see  more  at  large  hereafter,  been  pro- 
hibited in  this  country  by  a  solemn  act  of  the  legislature,  and 
in  most  other  maritime  states  are  either  expressly  forbidden 
or  practically  disused  :  and  this  on  the  ground  that  it  is  plainly 
opposed  to  the  true  interests  of  a  mercantile  state  to  enable 
those,  who  have  no  real  stake  in  the  safety  of  a  maritime 
adventure,  to  give  themselves  (by  means  of  such  a  contract) 
a  great  interest  in  its  loss  or  destruction. 


SsoT.  VI.  Sketchof  the  Mode  in  which  the  Business  of  Marine 

huwrance  is  practically  conducted. 

Mode  in  which      ^  15.  In  order  to  give  the  student  a  clearer  notion  of  what 

Marine  Smt    IS  to  follow,  a  short  sketch  of  the  general  mode  of  transacting 

S%<SS2d*^*  insurance  business  is  here  introduced, 

^'  It  is  very  rarely,  as  we  shall  see  more  fully  hereafter,  that 

*  13        *the  party  who  wishes  to  protect  his  property  by  a  contract  of 

Marine  Insurance  ever  effects  the  policy  himself;  in.  nine 

cases  out  of  ten.  Policies  of  Marine  Insurance  are  effected  by 

introdnctionB     insurance  brokers :  and  the  first  step  ffenerally  taken  by  a 

to  the  broker  to  ^o^^ 

insoie.  party  wishing  to  insure  is  to  communicate,  either  by  word  ot 

writing,  to  the  insurance  broker  a  statement  of  the  different 
particulars  of  the  insurance  he  wishes  to  effect ;  such  as  the 
name  of  the  ship  and  master  (if  known  to  him  at  the  time), 
the  description  of  the  property,  the  termini  of  the  voyage  (i.  e. 
the  ports  where  he  wishes  the  adventure  to  begin  and  end), 
the  sum  he  intends  to  insure,  the  rate  of  premium  he  is  dis- 
posed to  pay,  and  generally  all  such  information  as  may 
enable  the  broker  to  satisfy  the  underwriter  as  to  the  nature 
of  the  risk  and  the  amount  of  the  insurance. 

On  receiving  this  information,  the  broker  proceeds  to  pro- 
cure the  insurance  to  be  effected,  either  with  some  of  the 
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public  iosurance  companies,  or  with  the  private  underwriters  sk^chof^ 

/         x/   1  I         r  mode  in  which 

meeting  at  Uoyd  s.  {q)    If  the  broker  determines  to  insure  the  business  of 
witb  a  company,  he  has  merely  to  go  to  the  manager  of  the  ran^Lpr»cl 
company,  and  state  the  particulars  of  the  risk  to  be  insured;  ducted!^° 
the  rate  of  premium  at  which  the  company  consent  to  take  j^^^^^^  ^^ 
the  risk  is  first  ainreed  upon ;  and  the  manas^er  then  writes  fectedwithpub- 
oat  a  memorandum  for  the  policy,  riiortly  specifying  the 
leading  particulars  of  the  adventure,  and  the  rate  of  premium, 
which  the  broker  signs,  and  the  party  is  thus  provisionally 
insured ;  the  company  then  fills  up  a  stamped  policy  accord- 
ing to  the  particulars  disclosed  to  them,  which  is  generally 
ready  for  delivery  in  four  or  five  days :  the  insurance  is  then 
legally  complete,  and  the'  policy  is  handed  over  to  the  bro- 
ker, who  either  transmits  it  at  once  to  his  employer,  or  holds 
it  himself. 

If  the  broker,  on  the  other  hand,  prefers  effecting  the  insu**  inmirenoe  ef- 
ranee  at  Lloyd's,  the  course  pursued  is  somewhat  different ;  ^y^^'^li^ 
in  this  case,  the  broker  himself  procures  a  blank  form  of  J^«^*» 
pc^ey,  duly  stamped,  which  he  fills  up  with  the  particulars  of 
the  risk,  and  inserts  therein  such  an  amount  of  *  premium  as       *  14 
bis  knowledge  of  the  actual  state  of  insurance  business  leads 
him  to  believe  that  the  underwriters  would  be  willing  to  take 
as  the  price  of  the  risk  he  is  conunissioned  to  insure.     The 
stamped  policy,  thus  filled  up,  he  takes  to  Lloyd's  rooms, 
where  all  the  private  underwriters  meet,  and  there  hands  it 
about  among  the  different  underwriters,  to  whom  he  is  known, 
who  either  accept  or  reject  it,  according  to  their  own  views    * 
of  the  nature  of  the  risk,  or  the  state  of  their  account  at  the 
time ;  the  policy  is  thus  handed  about,  until  the  aggregate 
amount  subscribed  by  the  different  underwriters  equals  the 
whole  sum  for  whieh  it  is  desired  that  the  insurance  shall  be 
effected. 

Very  frequently  the  broker,  instead  of  thus  handing  about  Handing  about 
the  policy  itself^  makes  out  a  memorandum,  technically  called  [^^^'  ^ 
a  «^  or  labdy  containing  the  heads  of  the  rbk,  the  sum  to  be 
insured,  and  the  rate  of  premium,  to  which  the  underwriters 
put  their  names,  and  the  sums  they  are  willing  to  subscribe, 
with  the  dates  of  their  subscription,  and  from  which  the 
broker  afterwards  fills  up  a  stamped    policy,    which  the 
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Sketch  of  the 
modem  which 
the  burinees  of 
Hariae  Inrar- 
•noe  18  practi- 
celly  oon- 
docted. 

Fnyment  of 
premium  as 
oetweea  broker 
end  under- 
writer. 


WettlemeBt  of 

•ooountaebe- 
tweeii  broker 
endmider- 
writer. 
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KuBiiiitf  ac- 
ooont  between 
broker  and 
aemred. 


underwriters  then  subscribe  for  the  sums  noted  in  the 
label,  (r) 

The  policy  thus  effected  either  remains  in  the  hands  at  the 
broker,  or  is  by  him  transmitted  to  his  principal. 

By  the  general  practice  in  this  country,  the  premeum,  which 
in  theory  ought  to  be,  and  indeed  on  the  face  of  the  policy  is 
acknowledged  to  have  been,  paid  at  once  to  the  underwriler 
on  his  subscription  of  the  policy ^  is  never  in  fact  paid  to  him 
at  that  time,  but  is  passed  into  an  account  kept  between  him 
and  the  broker,  in  which  the  underwriter  enters  the  sum 
which  ought  to  have  been  paid  him  by  way  of  premium  to  the 
debit  of  the  broker,  and  in  case  of  a  loss  occurring,  only 
pays  to  the  assured  the  balance  which  remains  due  after 
deducting  the  sum  due  for  premium  from  the  amount  which 
he  (the  underwriter)  has  to  pay  as  his  proportional  share  of 
the  loss. 

This  is  supposing  only  a  single  insurance  transaction  to  be 
*  pending  between  the  same  broker  and  the  same  underwriter : 
in  actual  practice  there  are  generally  several  such  trans- 
actions, and  in  that  case,  by  the  practice  of  Lloyd's,  all  the 
sums  due  from  the  same  broker  to  the  same  underwriter  for 
premiums  are  set  off,  in  the  mutual  account  kept  between 
them,  against  the  sums  due  from  the  underwriter  to  the  bro- 
ker for  losses,  and  no  cash  passes  between  them  unless  it  is 
found,  on  what  is  called  the  adjustment,  or  making  up  a 
elaim  for  any  particular  loss,  that  the  underwriter  owes  the 
broker  more  for  losses  than  the  broker  owes  him  for  premi- 
ums ;  in  such  case,  the  undervn'iter  pays  him  the  balance  of 
the  loss  by  a  bill  at  three  months ;  but  very  generally  no 
money  payment  at  all  takes  place  between  the  broker  and 
underwriter,  till  the  general  settlement  of  accounts  between 
them,  on  the  31st  of  December  in  every  year. 

The  broker  keeps  the  same  kind  of  account  with  the 
merchant  or  ship-owner  who  employs  him,  and,  in  case  of 
loss,  either  pays  the  amount  by  bill  at  three  months,  or  lets 
it  run  on  in  the  general  aaccount,  gainst  the  sums  he  has 
advanced  on  account  of  his  employer  for  premiums,  &c. 

Such  is  the  mode  of  settlement  in    account  generally 


(f )  This  label,  owing  to  oar  stamp  law8|  is  madmissiNe  in  evidence,  and  has  no 
legally  boidiog  force  or  validitf . 
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adopted  at  Lloyd's,  as  between  the  assured,  policy  brokers,  sketch  of  the 
and  private  underwriters,  as  we  shall  see  more  at  large  here-  the  busineM  of 

nl^o*  Marine  losor- 

'"^*'*  anoe  is  practi- 

Of  course  the  underwriter  requires,  before  payment,  or  ^l^' 

passing  the  loss  in  account,  to  be  satisfied  that  it  has  really  '- 

taken  place,  and  taken  place  under  such  circumstances  as  to 
entitle  the  assured  to  recover  on  the  policy. 

If  he  has  reason  to  believe  that  he  has  any  good  and  valid 
defence  to  the  claim,  it  will  be  for  him  to  consider  whether 
he  will  submit  to  the  payment,  or  try  the  question  of  his  lia- 
bility at  law. 

In  the  course  of  this  work  it  will  be  our  business  to  con- 
the  nature  of  the  several  defences  which  will  exempt 
from  aU  liability  on  the  contract ;  and  the  mode  by  which 


both  the  assured  and  the  underwriter  must  proceed  *to  en-       •IS 
farce  their  claims,  or  insist  upon  their  exemptions  from  lia- 
bility, in  an  action  at  law. 

It  will  be  sufficient  here  to  have  presented  the  student  (for 
whom  alone  this  section,  and  indeed  the  whole  of  this  intro- 
ductory chapter  is  designed,)  with  the  preceding  succinct 
statement  of  the  mode  in  which,  in  the  actual  course  of  busi- 
ness, policies  are  effected,  and  payment  of  losses  usually 
made. 
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OF  THB  POLICT. 
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0 

Sect.  I.  —  DifferenJt  Kinds  of  PolideSy-^as  Inierest  and 
Wager  J  Valued  and  Open,  Time  and  Voyage  Policies* 

What  a  policy       §  ^^*   ^^^  written  instrument  in  which  the  contract  of 
of  insurance  is.  marine  insurance  is  embodied  is  called  a  policy  of  insur- 
ance, (a) 

The  statutable  definition  given  in  our  law  of  a  Policy  of 
Insurance  is,  that  it  is  a  printed  or  written '    contract  of 
insurance)  in  which  the  premium,  the  risk  insured  against,  the 
names  of  the  underwriters,  and  the  sum  insured,  are  to  be 
specified.  (6) 
Policies  divided      Before  directing  our  attention  to  the  language  and  con- 
into  interest      struction  of  our  common  form  of  policy,  we  will  advert 
valaed  tuxi       briefly  to  the  division  frequently  made  of  policies  into  interest 
v^age^^iw^  and  wager,  valued  and  open,  time  and  voyage  policies. 
Interest  and  An  interest  policy  is  one  which  shows  by  its  form  that  the 

wager  policies,  assured  has  a  real,  substantial  interest  in  the  thing  insured: 
in  other  words,  that  the  contract  of  insurance  embodied  by  the 
policy  is  a  contract  of  indemnity,  and  not  a  wager. 

All  the  common  forms  of  policy  are  adapted  to  transac- 
tions of  this  nature ;  and  every  policy  is  taken  to  be  an  inter- 


(a)  From  the  ItBUanpoUzza  tPastecur-        (b)  35  Geo.  III.,  c.  63,  f  11. 
agione. 


>  Mr.  Dner  remarks,  that "  in  this  country  there  is  no  statute  in  any  of  the  States  that 
requires  that  the  contract  of  insurance  shall  be  in  writing ;  and  upon  the  principles  of  the 
common  law,  an  unwritten,  or  in  technical  language,  a  parol  agreement  is  doubtless  suf- 
ficient ;  but  as  the  usage  of  a  written  contract  has  long  and  universally  prevailed,  it  has 
probably  acquired  the  force  of  law,  and  it  is  doubtful  whether  an  action  upon  a  con- 
tract, merely  oral,  would  now  be  sustained."  1  Duer  Ins.  60.  The  contract  is  univer^ 
sally  understood  and  spoken  of,  as  being  written.  1  Phill.  Ins.  8.  See  1  Duer  Ins.  61, 
100,  101,  in  notes ;  Morgan  v.  Mather,  2  Vesey,  Jr.,  15,  and  note  ;  Smith  v.  Odiin, 
4  iTeates,  468.  In  C'ockerill  v.  Cincinnati  Mutual  Ins.  Co.,  16  Ohio,  148,  it  waa 
held,  that  a  policy  of  insurance  must  be  in  writing. 
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eat  policy,  unless  the  contrary  is  dearly  expressed  on  the  face  Diflbrentidiidi 

-  .     /  X  ,  of  polides,  —  ■• 

OllU(c)>  iniSratuid 

A  wager  policy  is  one  which  shows  on  ike  face  ofttj  that  ^I^S^^H^ 
the  contract  it  embodies  is  not  really  an  insurance,  but  a  ^^J^T^ 
"wager :  t.  e.,  a  pretended  insurance,  founded  on  an  ideal  risk,  ^  ,  .. — :: — 

r^       1.  1  1.  .  1.        .  1  !  Definition  of « 

'wfaere  the  assured  has  no  interest  in  any  thing  insured,  and  wager  policy. 
can,  therefore,  sustain  no  loss  by  the  happening  of  any  of  the 
^casualties  against  which  the  supposed  insurance  professes  to        *  18 
protect  him.' 

A  wager  policy  is  generally  known  by  haying  one  or  other  Form  oJ[» 
of  the  following  clauses  writte%on  the  face  of  it ;  —  "  inUresi  ^"'**^  ^*^' 
or  no  bUerest^^^  —  or,  "  without  further  proof  of  interest  than 
the  policy  ;  "  —  "  or,  policy  to  be  deemed  sufficient  proof  of  in^ 
ieresi  ;  "  (d),  "  or  without  benefit  of  salvage  to  the  insurer  j^*  or 
some  analogous  clause,'  showing  that  the  assured  means  to 
give  no  proof  of  his  having  any  interest  whatever  in  the  sub» 
ject  insured,  except  the  mere  production  of  the  policy  itself ; 
and  thereby  bringing  him  directly  within  the  scope  of  the  act 
19  6.  2.  c.  37,  §  1.,  which  prohibits  all  such  policies,  as 
gaming  policies,  except  in  certain  specified  cases. 

A  valued  policy  is  one  in  which  the  agreed  value  of  the  Definition  of  % 
subject  insured,  as  between  the  assured  and  underwriter,  for  ^"^  p*^* 
the  purposes  of  the  insurance,  is  expressed  on  the  face  of  the 
policy. 

(c)  See  Cooiins  p.  Nnntet,  3  Taunt.        {d^  Murphy  p.  Bell,  4  Bingfa.  507. 
5ia 


*  Williami  p.  Smitb,  2  Gaines,  13. 

*  See  Amory  v.  Gflman,  2  Man.  1 ;  AIsop  e.  Commercial  Insoranoe  Co.  1  Somner, 
491,  463;  et  aeq. ;  3  Kent,  (6tb  edit.)  275 ;  1  PhOl.  Ins.  3 ;  1  Ehier  Ins.  93  to  96.  In 
Alsop  V.  Commercial  Insoranoe  Co.  1  Sumner,  451,  Mr.  Justice  Story  held,  that  strioUy 
speaking,  tbete  cannot  be  a  gaming  policy  under  our  laws,  unless  6ocA  partita  intend 
to  game  or  wager.  If  one  party  intending  a  gaming  or  wager  policy,  procures  it  to  be 
mderwritten  by  the  other,  as  a  policy  substantially  on  interest,  and  thus  designedly 
misJcads  the  latter,  the  policy  is  void  for  fraud.  . 

*  "  There  is  this  diflerence,  says  Mr.  Justice  Story,  **  between  polides  in  America 
and  policies  in  England,  containing  stipulations,  (like  those  specified  in  the  text,)  that 
m  the  latter  country,  such  policies  being  prohibited  as  wager-policies,  the  insertion  of 
the  prohibited  words  in  the  policy  is  proof  defaeta^  that  they  are  mere  wagers ;  whereas 
ki  America  such  policies  are  not  treated  as  necessarily  purporting  to  be  wager>poli- 
cies ;  but  they  are  deemed  pdic ies  on  interest,  if  the  parties  so  understood  and  agreed. 
So  it  was  held  in  Amory  v.  Oilman,  2  Mass.  1,  and  in  Clendenning  v.  Church,  3 
Caiaes  R.  141.  Prima  faete^  they  so  import,  but  the  unpttoation  may  be  rebutted  by 
pnott  or  admMMna.'*    Alsop  p.  fin— m^fi*Mi  fngnianre  Co.  1  Sumner,  467, 468 

2» 
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DMfeMnt  kiiidt  An  Open  poUcp  18  One  m  which  the  Telue  of  the  subjeot 
inteNAaad'^  insured  is  not  thus  fixed  or  agreed  in  the  policy,  as  between 
anTTpMift^  the  assured  and  the  underwriter,  but  is  left  to  be  estimated  in 

and  voyage         cQge  of  loSS. 
pouoiea. 

Deflnitionof —  '"  ^^  ^^^^  poKcy  in  this  country,  the  value  of  the  gvoa$^ 
opanpoUey.       as  between  the  assured  and  the  underwriter,  is  generally 

SSSSahrMd  ^^^^  ^^  ^  ^^  amount  of  the  trade$man^s  billSf  the  charges  ^ 
freigkt  are  eati-  loading  on  boofd  shifj  and  the  premiums  and  cost  cf  insurance, 
ioguiek  in  an      (^) '  9  the  value  of  the  ship  is  taken  to  be  the  sum  she  is  worth 
open  policy.      ^  ^^  owner,  at  the  port  where  the  voyage  commences,  in- 
cluding all  her  stores  and  oii|^t,  and  adding  premium  and 
costs  of  insurance.  (/)     The  value  of  freijght  is  taken  to  be 
the  gross  freight  covered  with  the  premium,  as  on  the  pre« 
ceding  interests,  (g*) 
The  vaiaatian        If  insured  in  a  valued  policy,  the  value  affixed  upon  these 
Stl^^iSr^    different  interests  ought  to  bear  some  proportion  to  that  which 
^"h^tobeM'     ^  estimated  to  be  their  value  under  an  open  policy ;  and  if  it 
aome  propor-     greatly  excecds  this,  they  are  said  to  be  over  valued* 
which  they  are      ^'It  must,  howcvcr,  carcfuUy  be  borne  in  mind,  that,  as  the 
^^i^^^;  value  fixed  in  the  policy  is  the  agreed  value,  as  be^veen  the 
flSudu!^  or     P^^^^i  of  the  subject  insured,  it  will  never  be  set  aside  unless 
gronij  exoee-    it  be  fraudulent,  or  very  enormously  excessive.  (A)  * 
be  set  aside  in      Hcnce  the  chief  practical  difference  between  valued  and 
^q^'       open  policies  in  case  of  loss;   viz.,  that  in  the  former,  the 
value  (except  in  the  case  of  fraud  or  enormous  excess)  is 
fixed  by  the  policy ;  in  the  latter  it  must  be  proved  by  the 
production  of  tradesman's  bills,  invoices,  bills  of  shipping, 
charges,  surveyor's  estimates,  and  other  necessary  vouchers. 
As  the  value  of  ship  and  freight  is  more  difficult  to  prove  in 

(e)  Stevens's  Essay  on  Average,  Ah       (A)  See  the  whole  subject  of  valnation 
cd.  p.  177, 178.  fully  coofiideied  hereafter.    Part  L  chap. 

(/)  Stevens,  ibid.  p.  100.  ». 

(jf)  Stevens,  ibid.  p.  198 :  see  also  Palm- 
er t.  Blackburn,  1  Biogh.  61. 

1  As  to  the  difierence  between  the  rule  of  value  in  England  and  the  United  States 
seejNMf,  329. 

*  Alfiop  V.  Commercial  Ins.  Co.  1  Sumner,  451, 469, 470. 

What  would  be  ao  over  valuation  so  "  enonnou«ly  excessive  *'  in  a  pdicy  <m , 
fieight,  or  on  expected  profiu  as  to  require  that  the  policy  should  be  set  aside,  seems 
lo  be  very  doubtful.    CooUdge  v.  Gloucester  Ins.  Co.  15  Mass.  341,  344 ;  Patapeoo 
Us.  Co. «.  Coulter,  SPeteis,  (U.  S.)  S22;  Alsop  «.  Commercial  Ins.  Co.  1  Sumnei^ 
451, 47^  476. 
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this  way  than  the  ^ue  of  goods,  the  former  interests  are  gen-  Difierent  Undt 
erally  hasnred  in  valued^  the  latter  frequently  in  open  pedicles,  mtlerest'^d''* 
A  voyage  poHcy  is  one  in  which  the  limits  of  the  risk  are  J^^^JJ^^^'J^ 
designated  in  the  policy  by  specifying  a  certain  place  at  and  voyage 

"which  the  voyage  is  to  begin  (called  the  terminus  a  quo) ; — 

and  another  at  which  it  is  to  end  (called  the  terminus  ad  time  pdicieB. 


x) ;  asy  for  instance,  where  a  ship  is  insured  '^  at  cmdfrom 
London  to  Buenos  Ayres." 

A  time  policy  is  one  in  which  the  limits  of  the  risk  are  des- 
ignated only  by  certain  fixed  periods  of  time,  at  which  it  is 
re^>ectively  to  begin  and  end :  as  where  a  ship  is  insured 
^^from  the  \st  day  of  January ^  a.  d.  1847,  to  the  1st  day  of 
Junii  1847,"  or  for  3,  6,  or  12  months,  &c. 

Policies  are  also  occasionally  effected  which,  in*  form,  par-  policies  which 
take  of  the  nature  both  of  time  and  voyage  policies ;  as  where  {^t^umeand 
a  ship  is  insured  ^^from  London  to  Buenos  Ayres  for  six  voyage  policies. 
months ;  "  or,  "  from  the  1st  of  January^  a.  d.  1847,  to  the 
\st  of  June  in  the  same  year,  on  the  ship  at  and  from  London 
to  Buenos  Ayres^ 

These  policies,  however,  as  we  shall  see  more  at  large 
hereafter,  are  effectively  time  policies ;  the  risk  commencing 
and  expiring  with  the  limits  of  time  specified  therein,  (i) 


♦  Sect.  EL  —  Com/Mm  printed  Form  of  the  Policy  in  Blank.        20* 

^  17.  The  Forms  of  Policy  employed  in  different  mercan-  onrcommoii 
tile  communities  are  exceedingly  various  (j)  ;  the  merchants  S»  veiy^iSSta^ 
and  underwriters  of  our  own  country  {k)  have  adhered  with  ^^• 
persevering  tenacity  to  the  old  and  hardly  intelligible  form 
which  was  introduced  into  England  by  the  Lombards,  when^ 
the  practice  of  Marine  Insurance  was  first  adopted  here ;  and 
although  this  has  always  been  regarded  by  our  Courts  of 
Law  as  an  absurd  and  incoherent  instrument  (/)  ;  yet  length 

(0  See  the  whole  fab)eet  of  time  and  (i)  It  yrw  also  deUberately  aanctioiied 

vopige  pdicief  ia  part  i^  chap,  zit  and  fay  the  legislature  in  the  act  35  O.  Ill^ 

xm.  •ect.63.,the  schedules  annexed  to  which 

(J)  As  the  reader  may  easfly  CGDvinoe  contain  this  foim. 

Iiairtf   bf  Kfemog  to  Mr.  Vauoher*a  (/)  Per  BuUer,  J.  4  T.  R.  210.    «*Ii  m 

Onide  to  Marine  Insurance,  {Svo,  ▲.  d.  wonderful  that  policies  should  be  drawn 

1S34)  —  n  very  useful  work,  whieh  ool*  with  so  much  lajuty.*'    Lawrence,  J.,  in 

lecls  in  a  smaU  compass  almost  all  the  Manden  v.  Beed,  3  EMt,  579.     <*This 

diflerent   forms  of   policy  now  in  use  policy  of  insurance  is  a  very  strange  li> 

throughout  the  mercantile  woild.  strument,  as  we  all  know  and  feel,''  per 
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CMBmon  of  time,  and  a  variety  of  decisions  have  now  given  it  such  a 

Se  DoUcy  m      degree  of  certainty,  that  it  is  not  likely  another  form  will  be 

^^^ adopted,  unless  the  legislature  shall  introduce  some  code  of 

Insurance  Law  which  will  embrace  this  amongst  many  other 
alterations  of  the  existing  system,  (m) 
Printed  forms        As  Policies  of  Insurance  are  in  constant  use,  and  as  a 
J^P^y  "^       great  portion  of  their  contents  are  applicable  to  the  insurance 

of  any  description  of  adventure,  printed  forms  of  policies 
are  always  kept  on  hand,  with  blank  spaces  left  for  the  inser- 
tion in  ^vriting  of  all  those  particulars  which  are  necessary 
for  the  description  and  identification  of  the  party  insuring, 
the  subject  insured,  the  amount  of  the  premium,  and  the 
exact  nature  of  the  risk  which  the  underwriters  are  to  take 
upon  themselves. 

Such  printed  forms  of  policies  are  called  policies  in  blank. 
21*  *  The  following  is  the  common  printed  form  of 

A  Pbiyatb  Unobkwbitbb's  (Lloyd's)  Pouct  on  Ship  aud  Oooim. 

In  the  name  of  God,  Amen. 
<®*"P->        [  ]  as  wdl  in 

tar  the  name  mi  ]  (1)>  "*  ^<^'  ^'^^  ^  the  name  and  names  of  all  and  every,  other 

names  of  the  par-  person  or  persons,  to  whom  the  same  doth,  may,  or  shaU  appertain,  in  part  or 
whom  the  policy  m  all ;  doth  make  assurance,  and  canse  [ 
k  effected.  j  ^2)  and  them  and  every  of  them  to  be  insnred,  lost  or 

« nStoT."" ^  ^^* ^~* 5  (^)  •^  "^^ ^"^ [  J'  ^  "^y 

(4)  Blank  for  the  t  ]  (4)  upon  any  kind  of  goods  or  merchan- 

aMcriptkm  of  the  dises,  and  also  upon  the  body,  tackle,  apparel,  ordnance^  munition,  artillery, 
voy^  insured.    ^^^^     ^  ^^^  furniture,  of  and  in  the  good  ship  or  vessel,  (6)  called  the  f 

fyiny  the  fabject  J  {pj  i  wneireof 

Insured.  -g  jnaat«r,  under  God,  for  the  present  voyage  (6)  [ 

(6)  Blanks  for  the  '^^  i!^\^ij        *  ^. 
name  of  ship  and                                                           J*  O'  whosoever  else  should  go  for  master  m 

"*''^<'*  the  said  ship,  or  by  whatsoever  other  name  or  names  the  same  ship  or  the 

master  thereof  is  or  shall  be  named  and  called. 

(7)  Description  of      ^7)  BBOorNiNa  the  adventure  upon  the  said  goods  and  merchandises,  from 
the  oommenoe-    ^      ^  '  x-  o  * 
ment,  contina-      the  loading  thereof  on  board  the  said  ship  [ 

OTi  the  ship  and  ],  and  80  shall  continue  and  endure, 

^^^'^  during  her  abode  there  on  the  said  ship,  &o. ;  and  farther  until  the  said  ahip^ 

Mansfield,  C.  J.,  inLe  Cbemioantv.Pear-  (m)  The  new  companies  which  have 

SOD,  4  Taunt.  380,  &c.  dec.    "  Policies  of  been  fomied  since  the  act  of  1824  have 

insurance  era  generally  the  most  infonnal  not  altered,  in  any  substantial  respect, 

instruments,  which  are  brought  into  courts  the  old  form  of  policy.    See,  for  the  AlU- 

of  Justice."  P^r  Marshall,  C.J.  6  Cranch,  ance  Marine,  Tauchers  Guide  to  Marina 

342 ;  and  again,  **  The  contract  of  insur-  Insurance,  p.  80. ;  for  the  Indemnity,  see 

anee  is  very  loosely  drawn."  6  Cranch,  45.  a  fomi  in  MOuUoeh^s  Conun.Dict.,  art. 

See  Taunton  Copper  Co.  p.  Merahanls  Insurance, 
las.  Co.  S3  Pksk.  111. 
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with  an  her  ordnaaoe,  tackle^  apparel,  &c^  and  the  goods  and  merchandises  Common 
wlmtaoerer,  shall  be  arrived  at  [  ff*'*'^  ^^  ^ 

]  ;  upon  the  said  ship,  until  she  hath  moored  at  anchor  blaiuL 
tvrenty-fonr  honrs  in  good  safety ;  and  upon  the  goods  and  merchandises,  ' 

until  the  same  be  ther9  discharged  and  safely  landed. 

(8)  And  it  shall  be  la^rfiil  for  the  said  ship,  &c.  in  this  yoyage^  to  proceed,  (8)  Liberty  to 
sail  to,  and  touch,  and  stay  at  any  ports,  or  places  whatsoever,  [  ^'^  ^^^' 

j  without  prejudice  to  this  in«* 


(9)  Tkb  said  ship,  ftc,  goods  and  merchandises,  fto.,  for  so  much  as  concenui  (q)  Valoation 
the  aasureds,  by  agreement  between  the  assureds  and  assurers  in  this  policy,  fOT^J^^^i'^^ 
axe  and  shall  be  valued  at  [                                                                *  value. 

(10)  ToucHiiro  the  adventures  and  perils  which  we^  the  assurers,  are  con-  (lO)  Claue  enn- 
tCBted  to  bear  and  do  take  upon  us  in  this  voyage,  they  are  of  the  seas,  men  ^^^"Hj^ored 
of  war,  fire,  enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and  Hgaiust. 
countermart,  surprisals,  taking  at  sea,  arrests,  restraints,  and  detainments  of 

an  kings,  princes,  and  people  of  what  nation,  condition,  or  quality  soever, 
baixmtry  of  the  masters  and  mariners,  and,  aU  other  perils,  losses,  and  mis- 
fintnnes  that  have  or  shall  come  to  the  hurt,  detriment,  or  damage  of  the 

■Sid  goods,  merchandises,  or  ship,  &c.,  or  any  part  thereof!  Clauses  enabling 

(11)  Awn  in  case  of  any  loss  or  misfortune,  it  shaU  be  lawful  to  the  assur-  [^^^foMhc'^re- 
eds,  their  &eton,  servants,  and  assigns,  to  sue,  labor,  and  travel  for,  in  or  ooveryofihepro- 
about  the  defence^  safeguard,  and  xeoovery  of  the  said  goods  and  merchan-  ^^withmitpi«- 
disea,  or  ship,  or  any  part  thereof,  without  prejudice  to  this  insurance  (12) ;  judice  to  the 

to  the  charges  whereof  we  the  assureds  will  contribute,  each  one  according  binding  iLe  vm* 

to  the  rate  and  quantity  of  his  sum  herein  assured.  derwnters  to 

^  '*  ^  contribute  to  tne 

(13)  Aim  it  is  agreed  by  us  the  insurers,  that  this  writing,  or  policy  of  as*  expenses  thereby 

flonoe^diaU  be  of  aamnchfoice  and  eflbct  as  the  sorest  writing  or  polky  of  "'^'^^^ 
*  aMiuaace  hereta£nre  made  in  Lombard  Street  or  in  the  Royal  Exchange^  or  ^^ 

ebewhe«  in  I^doa.  S?aSJ5.S 

(14)  Akd  bo  we  the  insurers  are  contented  and  do  promise,  and  bind  our-  of  the  pobcy. 
aelvee  each  one  for  his  own  part,  our  heirs,  executors,  and  goods,  to  the  as-  (14)  PromiM  of 
fared,  their  heirs,  exeeuton^  adnunistratoiB  or  assigns,  for  the  true  perfonn-  io  indemnify. 
anoe  of  the  premises. 

(15)  Confessing  ourselves  paid  the  consideration  due  unto  us  for  the  as-  ledgmem  S^ 

ratance  by  the  assured  at  and  after  the  rate  of  f  ce'P^  ^^  premium. 

^  fitt\  (16)  Blank  for  in- 

J  y}-^)*  lerting  rate  of 

(17)  In  witness  whereof  we,  the  asaurefa,  have  subscribed  our  names  and  premium. 

Boms  insured  in  London.  ^i.^"""'"* 

(18)  The  Memorandum.  ng)  Memoran- 

K.  B.  Com,  fish,  salt,  flower,  and  seed  are  warranted  free  from  average,  ihe^uSdOTw^ri 

naless  general,  or  the  ship  be  stranded ;  sugar,  tobacco,  hemp,  flax,  hides^  declare  them- 

andskins  aie  wamnled  free  of  average  under  6^  per  cent.  for  oertaSlonoa 

And  all  other  goods,  the  ship  and  freight,  are  warranted  free  of  average  perishable  aru- 

under  8/.  per  cent.,  unless  general,  or  the  ship  be  stranded.  /^^x  Blaxik  tpaoa 

(19)  r  in  which  is  to  bo 

£    (mm  injigura)  A.  B.  («vm  in  toordf)        day  of        A.  D.  scnpiiou  of  each 

£    (  dUtO  )  C.  D.  (         ditto         )         day  of        A.  D.  underwriter,  the 

^  «-.^  -^  _^  •«">  he  insttrea, 

£    (         ditto  )  B    P.  (         ditto         )         day  of        A.  D.  andthedateof 

his  fttbecripdoiu 

{mmd  90  OM,  until  the  aggregate  amount  of  the  different  nant  tubecribed  by  eoih 
wmdtrwrittT  equaU  the  amomnt  required  to  be  ineured,) 
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CommoD  The  above  printed  forai  of  policy  is  adopted,  with  no 
theMiicyin      alteration  whatever,  by  all  the  private  underwriters  of  Great 
Britain,  whether  in  London,  Liverpool,  Glasgow,  or  Dub- 
lin, (n) 

The  Insurance  Companies  have  adopted  its  substantial 
parts  with  some  very  trifling  changes  :  the  two  old  Compa- 
nies, the  London  and  Royal  Exchange,  have  merely  intro- 
duced certain  alterations  in  the  memorandum,  which  will  be 
fully  noticed  when  we  come  to  discuss  that  part  of  the 
policy. 

The  Alliance  Marine  has  adopted  in  every  particular  the 
expressions  and  oonditions  contained  in  the  common  form, 
and  the  Indemnity  employs  a  form  which,  though  varying 
from  it  in  some  formal  respects,  is  in  all  substantial  points  the 
same,  (o) 


23 «        *  Scot.  III.  Of  the  usual  Clauses  and  formal  Requisites  of  Out 

Policy. 

Wth«  iisuid         In  order  to  give  the  student  a  clearer  knowledge  of  the 

nai  requisites     Contents  of  this  instrument,  we  will  consider  in  their  order 

^^'     the  common  clauses  which  it  usually  comprises,  and  the  main 

requisites  in  point  of  substance  and  form,  which  are  essential 

to  its  validity  as  a  contract 

1.  The  Names  of  Ike  Assured  or  his  AgemL 

PoaciM  must         §  18.  The  underwriter  ought  to  know  to  whom  he  is  to 
"**     "*  resort  for  payment  of  the  premium  ;  and  should  therefore  be 

informed  by  the  policy  of  the  name  of  some  party  by  whom 
or  for  whom  it  is  effected. 

As  the  party  to  whom  the  underwriter  actually  gives  credit 
for  the  premium  is,  in  the  usual  course  of  business,  the  in- 
surance broker,  by  whom  the  policy  is,  in  most  cases,  actu- 
ally effected ;  it  is  suflicient  for  the  underwriter's  purposes 
that  the  policy  should  be  filled  up  either  with  the  name  of  the 


(f»)  Vauoher's  Guide  to  Marine  Insur-    aace,  p  89;  see  a  form  of  the  Indemitf 
anoe,  p.  101.  Policies,  M'CuUoch's  Comm.  Diet.,  ait. 

(o)  Vaucher's  Ghiide  to  Marine  Insnr-    Insurance. 
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broker  by  whose  agency  it  is  effected,  or  with  that  of  the  party  Of  the  umuU 
really  interested,  on  whose  behalf  the  broker  acts  ;  but  with  for^i^. 
the  name  of  one  or  other  of  these  parties  the  policy  must  be  ^y^^ 
filled  up,  otherwise  it  is  void.  

A  policy  in  which  the  names  of  the  parties  by  ox  for  whom 
it  is  effected  are  not  inserted,  is  called  a  policy  in  blank,  and 
is  either  prohibited  by  the  laws,  or  rejected  by  the  practice, 
of  all  mercantile  states/ 

In  our  own  country  the  law  in  terms  provides,  that  no  28Geo.3.c.56. 
policy  shall  be  effected  without  first  inserting-  therein  ''  the 
name  or  names,  or  the  usual  style  and  firm  of  dealing," 
either, 

1.  Of  *'  one  or  more  of  the  persons  interested^^^  or, 

2.  Of  '*  the  consignor  or  consignees  of  the  property  to  be 
insured,"  or, 

3.  Of  ^^  the  persons  resident  in  Oreai  Britain  who  shall 

m 

receive  the  order  for  and  effect  the  policy ^  or, 

*  4.  Of  *'  the  persons  who  shall  give  the  order  to  the  agent       *  24 
immediaidy  employed  to  effect  it.^^  (p) 

The  Courts  of  Law,  as  we  shall  have  occasion  to  show 
more  at  length  ekewhere,  have  held  themselves  bound  to 
give  this  act  the  most  liberal  construction  the  words  will 
bear ;  and,  in  consequence  of  this  wise  determination,  the 
result  of  our  English  jurisprudence  upon  the  subject  has 
been,  merely  to  render  it  necessary  that  the  name  of  the 
person  actually  procuring  the  policy  to  be  effected  (i.  e.  in 
almost  all  cases  of  the  insurance  broker)  should  be  inserted 
therein ;  so  that  the  act  of  Parliament,  as  interpreted  by  the 
judges,  has  been  reduced  to  a  mere  prohibition  against  poli« 
cies  in  blank. 

In  practice,  accordingly,  the  name  usually  inserted  in  the 
policy  is  that  of  the  insurance  broker,  who  insures  either  in 
his  own  name  and  on  his  own  account,  or  in  his  own  name 
and  on  account  of  his  principals. 

In  the  first  case  the  blanks  marked  number  1  and  2,  in  the 
printed  form,  are  fillecTup  thus :  — 

''A.  B.  6c  Co.  (style  of  the  insurance  broker's  firm),  as 

(p)  28  Geo.  m.  c.  Se. 


>  3  Doer  Int.  18,  f  16.   Time  are  no  sUtutet  prohihitiiif  polkM  in  bkuik  m  any  of 
Ite  United  Statci.   Jb, 
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well  in  their  own  names,  as  for  and  in  the  name  and  names  erf 
all  and  every  other  persons  to  whom  the  same  dofk^  fiuiy^  or 
shaU  appertain^  in  pari  or  in  allf  do  make  assurance  and 
cause  i/iemselves  and  them  and  every  of  them  to  be  insured,  &c«*' 

In  the  second  case  (which  is  the  commonest  form),  the 
blanks  are  filled  up  thus  : — 

*'  A.  B.  &  Co.,  as  well  in  their  own  names,  as  for  and  in 
the  name  and  names  of  all  and  every  other  person  to  whom 
the  same  doth,  may,  or  shall  appertain,  in  whole  or  in  part,  do 
make  assurance  and  cause  C.  D*  ic  Co.  (name,  or  firm  of 
their  employers,  the  parties  interested),  and  them  and  e^^ry  of 
them  to  be  insured,"  &c. 

If  the  party  interested,  himself  effects  the  policy,  without 
the  intervention  of  a  broker,  he  of  course  expresses  himself 
to  have  so  effected  it  in  his  own  name  and  on  his  own 
account,  as  in  the  first  form,  merely  substituting  the  name  or 
style  of  the  principal  for  that  of  the  broker. 

*  Such  are  the  usual  modes  in  which  these  blanks  are  filled 
up  in  English  policies ;  in  practice,  some  slight  variation  of 
form  occasionally  occurs ;  sometimes,  for  instance,  it  is  stated 
on  the  face  of  the  policy  that  the  party  effecting  it  does  so 
"  as  agenJtfor^^  or  "  at  the  request  of^^  the  principal ;  but  the9e 
variations  are  immaterial. 

The  party  who  has  thus  effected  the  policy  on  account  of 
a  principal  is  called  '<  the  nominal  assured  ;  "  the  princi- 
pal  himself,  for  whom  it  is  effected,  is  called  "  the  party  ir^ 
terested.*^ 


2.  Of  the  Clause,  ^^for  and  in  the  names  of  all  Persons  to 
whom  the  same  doth  appertain  in  part  or  in  aU.^ 

§  19.  The  insertion  of  this  clause,  which  is  invariably  in- 


1  A  shorter  fonn,  of  like  import,  is  much  uaed  in  the  Uxiited  States,  in  Trfaich  t]» 
party  effecting  the  policy,  is  insured  for  "  himself  and  whom  if  may  conoem."  These 
words  are  coextensive  with  the  general  clause  in  th^L»ondon  policy.  A  policy  in  the 
name  of  a  particular  person,  with  the  olause  **  for  whom  it  may  ooneem,"  orXMhir 
equivalent  words,  will  be  enforced  to  protect  the  interest  of  every  peisoa  in  whose  behalf 
it  was  intended,  and  by  whose  authority  it  was  effected.  The  phrase  "whom  it  mof 
wneem^^  is  a  technical  one,  and  is  understood  to  mean,  not  any  body  who  may  have 
an  interest  in  the  thing  insured,  but  only  such  as  are  in  contemplation  of  the  contract 
Newton  v.  Douglas,  7  Harr.  &  John.  4^  ;  1  Phill.  Ins.  152 ;  Seamans  v.  Loring,  1 
Mason,  136.  It  is  no  objection,  that  the  party  intended  to  be*  insuied  is  a  foreigner. 
Per  Story,  J.  in  Seamans  r.  Loring,  1  Mason,  127, 136 ;  2  Ouer  Ikis.  7,  S  6. 
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trodfieed  into  all  out  common  printed  forms  of  policy,  is  of  OfUwimmi 
gremt  importance,  as  without  it  no  one  could  take  advantage  fomud  raqm- 
of  the  policy  except  the  party  expressly  named  in  it ;  but  by  ^JJ^*** 
tlM  aid  (^Ibia  clause,  as  we  shall  have  occasion  to  see  more 


at  large  hereafter,  any  party  may  avail  himself  of  the  policy, 
ynrho  can  prove  that  he  was  really  interested  in  the  subject 
matter  of  the  insurance  during  the  risk  and  at  the  time  of 
lorn ;  and  that  he  was  the  person  upon  whose  account  the  in- 
auraoee  was  bona  fide  intended  to  be  made,  {q)  ^ 

2.  Of  the  Clause  '*  Lost  or  not  lost.** 

\  90.  Ab  policies  are  frequently  effected,  not  only  on  ships 
and  goods  in  our  home  ports,  but  on  those  also  which  are  in 
foreign  ports,  or  actually  at  sea  on  their  way  either  to  this  or 
other  coonlries,  from  foreign  ports,  and  with  regard  to  which 
it  is  of  coarse  uncertain  whether  they  may  not  actually  have 
been  loat  befiore  the  policy  was  effected,  these  words,  *'  lost 
or  m4  hmi**  are  inserted  in  every  form  of  policy  as  a  matter 
of  conrae. 

(q)  8eepost,  164. 


>  Vmnef  «.  Bedford  Commercial  Ins.  Co.,  8  Metcalf,  348,  350 ;  GnvcB  v.  Bomm 
MaiinelBs.  Co.  2  Craach,  410;  Fioney  v.  Fairhaven  Ins.  Co.  5  Metoalf^  192;  Finney 
«  Warren  Ins.  Co.  1  Metcalf,  18;  Turner  p.  Burrows,  5  Wendell,  541;  Seamans  Vi 
Loring,  1  IAmoo,  127, 136  ;  1  Phil.  Ins.  157 ;  2  Duer  Ins.  20,  $  18;  90,  $  22.  §  23.  )  21 

laeuraiioe  for  **  wliom  it  may  concern"  cannot  inure  in  favor  of  any  person,  wha 
had  an  interest  in  the  subject-matter  of  the  insurance,  unless  the  persons  efiecting  the 
msoranoe  have  an  authority,  from  him  for  that  purpose  ;  Seamans  v.  Loring,  1  Mason, 
127, 136;  SleJBback  9.  Rhinelander,  3  John.  Cas.  260  ;  1  Phil.  Ins.  153;  or  their  act 
is  flnhaqnentiy  adopted  by  himj  post  147, 167,  and  notes. 

A  policy,  '*  for  the  oumen^^  will  cover  the  interest  of  all  or  a  part  of  the  owners  aa 
a  WM  imesided.  Catlett  v.  Pacific  Ins.  Co.  1  Paine,  C.  C.  619 ;  S.  C.  1  'Wendell,  75 ;. 
4  i».  79 ;  Foster  v.  U.  S.  Ins.  Co.  11  Pick.  85 ;  2  Duerlns.  31,  S  23. 

But  if  there  is  no  general  clause,  the  policy  will  be  applied  only  to  the  interest  of  the 
paitf  named.  In  the  case  of  part  owners,  Dumas  v.  Jones,  4  Mass.  647,  Graves  v. 
BostOD  Marine  Ins.  Co,  2  Cranch,  419 ;  Murray  v.  Col.  Ins.  Co.  11  John.  302.  In  the^ 
esM  of  partners,  ji0«i,  146 ;  2  Duer  Ins.  99,  S  6. 

A  potiey  efieoied  by  one  **  as  agent  **  for  a  particular  person,  covers  only  the  inter^ 
•H  «f  ibai  pencB.    Russell  «.  New  England  Marine  Ins.  Co.  4  Mass.  32 ;  Holmes  v. 
«.  Go.  S  JohB.  Cas.  S29. 

a  poHBf  it  eflbcted  by  a  person  named,  as  agent,  generally,  it  may  be  shewn 
ifcttended  to  be  covered  by  the  policy.  Davis  v.  Boardman,  12  Mass. 
eaiUKit  aver  an  interest  in  himaelf,  2  Doer  Ins.  40,  \  27.  It  is  othws 
wlMre  the  Baminal  insured  is  not  named  as  agent,  but  he  insures  '*for  the  own- 
Sii,''or  «for  when  it  may  ooncera*>ib.4S,  f  30;  Aldriohtr.The  Equitable  Safety 
Ih.  Co.  1  Wood,  and  Minot,  272, 276. 
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Th0  clause  not 

strictly 

sary. 


Aj;>olicy  with 
this  clause  af- 
fords indemnity 
against  all  JNMi 
as  well  as/tt- 
<vr«  losses. 


Unless,  indeed, 
the  fact  of  loss 
were  known  to 
AaatawmL 
onfy,  and  not 
communicated 
by  him  to  the 
underwriter. 


The  claase,  however,  though  never  omitted,  does  not.  ap* 
pear  to  be  strictly  necessary,  as  there  can  be  no  reason  why 
a  previous  loss  of  the  subject  insured  should  prejudice  an 
^insurance  subsequently  effected,  if  both  tks  assured  and  the 
undenorilers  were  equally  igTunrant  of  the  loss  at  the  time*  (ry 
It  has  recently  been  decided  that  a  policy  containing  this 
clause  was  good,  where  the  subject  of  insurance  was  accepted 
for  insurance,  and  the  premium  paid,  before  loss,  although 
the  policy  was  not  executed  until  after  a  loss  had  happened, 
to  the  knowledge  both  of  the  assured  and  the  underwriter,  (s) 

A  policy,  indeed,  containing  this  clause,  as  it  has  been  re- 
marked by  Mr.  Baron  Parke,  ^^  is  clearly  a  contract  of  in- 
deomity  against  all  past  as  well  as  all  future  losses  suslaintd 
by  the  assured,  in  respect  of  the  interest  insured."  (t) 

Accordingly,  where  on  a  policy  on  goods  ^^  lost  or  not  lost" 
the  pleadings  raised  the  question,  whether  it  was  any  answer 
to  an  action  on  such  a  policy  that  the  plaintiff  did  not  a<squire 
an  interest  in  the  goods  till  after  the  loss,  the  court  held  that 
it  was  not.  (u)  Such  a  contract,  they  considered,  '^  operated 
just  in  the  same  way  es  if  the  plaintiff,  having  purchased 
goods  at  sea,  the  defendant,  for  a  premium,  had  agreed  that 
if  the  goods  at  the  time  of  the  purchase,  had  sustained  any 
damage  by  the  perils  of  the  sea,  he  would  make  it  good,  (v) ' 

If  indeed  the  loss,  at  the  time  of  effecting  the  policy,  were 
known  to  the  assured  only,  then,  on  the  plainest  general  prin- 
ciples, the  policy  would  be  void ;  but  no  case  has  determined 
that  an  underwriter,  who  chooses  to  effect  a  policy  with  full 
knowledge  that  the  loss  has  actually  happened,  may  not  be 
bound  by  it.  (w) 


(r)  See  Marshall,  Ins.,  p.  338—340. 
1  Pbill.  Ins.  72.  438.    3  Kent,  (6th  ed.) 
256.  note  c.    Lord  Denman  in  3  Ad.  & 
£11.,  p.  307.    Mr.  Justice  Story  consider- 
ed that  the  policy  would  be  binding,  in 
such  case,  without  the  words  "  lost  or  not    WeU.  296. 
lost."    t  Hammond  ».  Allen,  2  Sumner,       (v)  Ibid.  p.  312. 
397.     See   3  Kent,  (6th  ed.)  25.  and       («r)  Per  Lord  Denman  in  3  Ad.  &  EU. 
notee.  p.  306. 


(«)  BCead  v,  Davison,  3  Ad.  &  £11.  p. 
303. 

{t)  Per  Parke,  B.>  in  Sutheriaad  ». 
Pratt,  11  Mees.  &  Wels.  311,  312. 

(«)  Sutherland  v.  Pratt,  11  Mees.  & 


>  "  But  if  an  insuranoe  were  made  upon  a  ship  fitm  a  particalar  day,  and  sIm  had 
perished  before  that  day,  though  unknown  to  both  parties,  no  one  would  m^ 
pose,"  says  Mr.  Justke  Story,  **  that  the  underwriter  was  beoad  for  the  kM."  Han* 
mond  V.  Allen,  2  Sumner,  %7,  397. 

*  See2  Duer  Ins.  5§5;  Barr  9.  Oftwao,  5  Mees.  &  Wels.  390;  Roggles  «.  Gen. 
Int  Ins.  Co.  4Mason,  74;  3 Kent,  (5th  ed.)  259. 
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4.  Clause  describing'  the  Voyage  insured. 
S  21.  The  underwriter  cannot  know  the  nature  of  the  risk  Of  the  usual 

'  clauces  and 

he   is  asked   to  insnre,  nor  consequently,  the  amount  of  formal  nqai- 
^premium  he  ought  to  require,  unless  he  knows  the  nature  of  policy. 
ike  voyage  on  which  the  ship  is  to  sail,  or  the  goods  are  to  be  whatismeanT 
conveyed.     It  is  therefore  one  of  the  most  essential  requisites  ^^^i^^  ^ 
of  a  policy  of  insurance,  that  it  should  contain  an  accurate  ^.!^^|^' 
description  of  the  voyage  insured.     By  this  is  meant,  not  that  policy. 
it  should  describe  ihe  whole  course  of  the  voyage  to  be  actually       *  ^ 
taken  by  the  skip  ;  the  track  which  she  is  to  pursue  through 
the  waters ;  the  straits  she  is  to  pass ;  the  islands  which  she 
is  to  leave  on  the  one  side  or  the  other ;  the  capes  she  is  to 
double ;   the  reefs  and  shoals  she  has  to  avoid :    all  this, 
although  very  necessary  to  be  known  to  the  underwriters,  is 
anppoeed  to  be  so  familiar  to  him,  from  his  acquaintance  with 
the  course  of  the  trade  and  navigation  which  the  insurance  is 
dcMgned  to  protect,  that  it  is  never  expressly  inserted  in  any 
policy,  though  it  impliedly  forms  a  part  of  all.    All  that  is  The^oyan 
necessary  to  be  expressed  in  the  policy  is  the  place  or  period  deKnW^^iatiM 
at  which  the  voyage  insured  is  to  begin,  and  the  place  and  ^rZiu!  ^ 
period  at  which  it  is  to  end,  and  which  are  called  in  the 
technical  language,  the  temuTms  a  quoj  and  the  terminus  ad 
quern  of  the  voyage  insured,  or  of  the  risk.^ 

These  termini  must  be  expressed  with  great  care  and  dis- 
tinctness in  the  policy ;  and  any  failure  herein  will,  as  we 
shall  see  hereafter,  have  the  effect  of  vitiating  that  instru- 
ment, (x) 

We  shall  here  only  mention,  by  way  of  explaining  the 
language  of  the  instrument,  the  distinction  between  insuring 
with  the  words  ^'  at  and  from  "  a  place,  and  simply  insuring 
"from  "it. 

An  insurance  expressed  in  the  policy  to  be  ^^  from  A.  to 
B.*'  only  protects  the  subject  insured  from  the  moment  of  the 

(s)  MoUoy.  book  ii.  c  11.  a.  14.,  aa    abo  Syenv.  Bridge,  Doogl.  9?7;  jwiT, 
cited  by  Maiahafl  on  Iim.  p.  328.     See  .336  «Mg. 


'  CrkmiiiniU.Piiioo  Im.  Go.  SKav.  306;^oM,836«r «f.;  IPbiD.  Ina. 437 ; Manly 
9.  UniL  H.  4  F.  Ina.  Co.  9  MaM.  85 ;  Paddock  «.  Franklm  Ina.  Co.  11  Pick.  227. 
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ship's  sailing  from  A.  (y):  an  insurance  ^*  at  and  from^* 
protects  the  subject  insured  from  the  first  moment  of  the  ship's 
arrival  at  A.,  and  during  her  whole  stay  there,  (z)^ 

As  it  is  especially  desirable,  in  cases  where  a  ship  is 
^expected  to  arrive  at  a  certain  port  abroad^  to  protect  her 
during  her  whole  stay  in  such  port,  from  the  moment  of  her 
arrival,  the  form  of  insurance  ^^ai  andfrom^*  ought  always 
to  be  adopted  in  insuring  homeward  voyages ;  indeed,  in 
English  policies,  from  the  many  advantages  it  presents,  it  is 
the  form  almost  always  employed  in  practice. 


5.  Clauses  describing  the  Subject  i 


•BdoMrabwi- 
dJM. 


§  22.  It  is  a  rule,  founded  on  very  plain  principles,  that 
every  policy  of  insurance  must  distinctly  specify  the  subject 
intended  to  be  insured,  whether  it  be  ship,  goods,  freight) 
profit,  money  advanced  on  bottomry  and  respondeiUia,  or 
other  interest. 
Theo«™™»  The  elause  in  the  common  printed  form  of  policy,  in  which 
■  only  applicft.  the  subject  matter  of  insurance  is  set  forth,  is  as  follows  (a) : 
*^ahip!^  "  l^p(m  any  land  of  goods  or  merchandises^  and  also  vpcn  ike 
body  J  tackle^  apparely  ordnance^  munition^  artillery  ^  boai^  and 
other  fumiiure  of  and  in  the  good  ship  or  vessd^^  &c. 

This  clause  is,  in  terms,  only  applicable  to  the  case  ia 
which  the  same  party  being  interested  in  both  ship  and  cargo 
of  this,  wishes  to  insure  both  in  one  common  policy :  the  reason  of 
this  is,  that  in  the  earlier  ages  of  maritime  commerce,  when 
our  present  form  of  policy  was  framed,  merchants  employed 
their  own  ships  to  carry  on  their  own  trade.  Now,  however, 
the  trade  of  the  ship-owner  has  become  a  distinct  business 
from  that  of  the  merchant :  the  former  considers  his  vessel, 
not  as  an  instrument  to  carry  on  hjs  own  commerce,  but  as 
itself  a  source  of  emolument ;  and  the  latter  either  hires  of 
the  ship-owner  a  vessel  for  the  transport  of  his  goods  on  a 
given  voyage,  or  difierent  merchai)ts  put  their  goods  on 


(y)  Maishall  on  Ins.  p.  280. 
(«)  Per  Lord  Haidwicke  in  1  Atkyns, 
548. 


(a)  See  fonn  No.  (6). 


iSPhin.  Ins.  442;  Bell  v.  Marine  Ins.  Co.  8Seg.  dEB.96; 
HasaDi  127,  Patriok v. Ludlow,  3  John.  Gas.  10. 
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board  the  same  vessel,  and  pay  freight  to  the  ship-owner  for  Of  the  nnud 
carrying  them  therein  to  their  port  of  destination  (b)  foimai  reqni- 

It  is  obvious,  therefore,  that  this  clause,  as  it  stands  in  the  poUcy. 
common  printed  form  of  policy,  must  be  wholly  inadequate,  How  this 
u^thout  alteration,  to  meet  the  exigencies  of  modern  commerce :  ^^^  {^ 
instead,  however,  of  providing  different  forms  to  meet  the  J^Sul^t^ 
^various  cases  of  insurances  on  ship  or  cargo  separately,  on  lomiranoe  of 
freight,  on  profits,  and  other  interests  now  held  capable  of  the  »prafita;»''bot^ 
protection  of  Marine  Insurance,  the  English  underwriters  still  **'°^'"^^' 
adhere  to  the  old  printed  form ;  and,  in  order  to  attain  the 
requisite  accuracy  of  description,  resort  to  the  clumsy  and  in- 
artificial expedient  of  introducing  in  writings  at  the  foot  or  on 
the  margin  of  the  policy,  a  statement  of  the  real  nature  of  the 
subject  matter  intended  to  be  insured  (as,  e.  g-.,  ^^  on  profits*^ 
"  onfreighi^^  "  on  bottomry  j^  "  on  100  bales  of  cotton^  mark- 
edj  4^c.;")  leaving  the  old  printed  clause  standing  entirely 
unaltered. 

The  words  thus  inserted  in  the  margin,  or  at  the  foot  of  the  Efiect  of  maert- 
policy,  apply  indefinitely  to  the  whole  of  the  policy,  and  are  wds  **  shqi," 
considered  as  controlling  the  sense  of  the  general  printed  "^^V  u  1,0^ 
clause  applicable  to  ship  and  goods,  and  narrowing  it  in  point  {?™^»"  ^•»  ^ 
oi  construction  to  the  particular  species  of  interest,  whether  at  the  foot  of 
«8hip,'»  "goods,"  "freight,"  "profit,"  &c.,  the  name  o{^^^^' 
which  is  so  inserted,  (c)  * 

The  policy,  in  fact,  becomes  a  policy  on  that  subject  alone^ 
the  name  of  which  is  inserted  in  the  margin;  and  in  declaring 
thereon  no  notice  need  be  taken  of  the  formal  printed  clause 
as  to  ship  and  goods,  {d) 

"  The  meaning  of  this  marginal  memorandum,"  says  Lord 
Ellenborough,  "  may  be  translated  thus.  We  mean  to  insure 
the  subject  so  named,  ^freight^^  for  instance,  arising  and  ac- 
cruing during  the  limits  of  the  voyage  within  described,  from 
the  carriage  of  goods  on  board  the  ship  within  mentioned, 
against  the  perils  within  enumerated,  and  upon  the  premium 
herein  specified."  {e)  . 

{h)  BeDecke,  Pr.  of  Indemnity  in  Ma-       (i)  See  BoUnaon  «.  Tohin,  1  Staik. 

line  Int.  p.  44, 45.  336. 

(«)  Per  Loid  fUenboronghy  in  Robert-        («)  Per  Lord  EUenborongfa,  in  Robert- 

«■  9.  French,  4  East,  140.  son  «.  Epench^  4  Eaat,  p.  141. 

1  1  PhilL  Ina.  54. 
•3 
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6.  Nome  of  ike  Ship. 


Of  the  wiiaI 


§  23.  As  the  nature  of  the  risk  depends  very  materially  on 

the  character  of  the  ship  employed,  it  is  obviously  a  matter  of 

poiioy.  great  importance  to  the  underwriter  to  know  the  name  of  the 

30l>        •fehip  on  which  the  insurance  is  to  be  effected,  or  the  property 

which  is  the  subject  of  insurance  is  to  be  embarked. 

Hence  the  rule,  that  in  all  insurances,  whether  on  ship  or 

goods,  the  name  of  the  ship  intended  to  be  employed  in  the 

voyage^  must  be  accurately  inserted  in  the  policy. 

2?S>*Se*^         -^>  however,  the  name  of  the  ship  is  only  required  to  be 

Mmbg  of  the    inserted  in  order  that  the  underwriter  may  really  know  what 

pifio7is«a       ship  is  intended  to  be  employed,  it  is  clear  that  if  he  can  be 

m^§qmmmde   proved  in  point  of  fact  to  have  had  this  knowledge,  an  error 

^^l^  **^      in  the  name  of  the  ship  will  not  vitiate  the  policy.*     Error 

nominis  alicujus  navis  non  attenditur,  quando  ex  aliis  circum- 

stantiis  constat  de  navis  identiate.  (/)     On  ne  doit  pas  poin« 

tiller  sur  le  nom  du  navire,  pourvu  que  Penreur  qui  s'y  est 

glissee  n^empeche  pas  d'en  reconnaitre  I'identite.  (g) 

Hence,  immediately  following  the  blank  left  in  our  common 

policy  for  inserting  the  name  of  the  ship  or  master,  come  the 

words,  ^^orby  whatsoever  other  name  or  names  the  same  diip 

or  the  master  thereof  is  or  shaU  be  named  and  called,^ 

iBfunBceon         As,  moreover,  circumstances  may  frequently  arise,  espe- 

«iiip4]raii]p8.      f^Wy  jjj  Q^^  q[  shipments  made  from  abroad,  in  which  the 

merchant,  though  desirous  of  protecting  his  goods  by  an  im- 
mediate insurance,  may  be  utterly  ignorant  of  the  particular 
vessel  by  which  they  may  be  consigned  td  him,  a  relaxation 
x>f  the  rule  requiring  the  insertion  of  the  name  of  the  ship  in 
Ihe  policy  is  in  such  cases  permitted ;  and  the  party  insuring 
is  allowed  to  effect  the  policy  on  his  property,  *'  on  board  any 
,ship  or  ships,^^  on  condition  of  declaring,  as  soon  as  he  be- 
comes aware  of  it,  the  name  of  the  ship  or  ships,  on  board 
<which  it  has  actually  been  loaded.  (A) 

(/)  Gasaregis  Disc.  i.  No.  139.,  cited  Mesurier  v,  yaiigham,6  Eaft,  381.  Clap- 

by  Enierigoii,  chap.  vi.  sect  3.  voL  i.  p.  ham  v.  Gologan,  3  Camp.  382. 

160.  ed.  1827.  (A)  As  to  the  insuranee    on  ship   or 

(g)  Emengon  looo  citato.     See  also  ships,  see  post,  chap.  vn.  p.  172.    The 

post,  chap.  viL  and  the  cases  there  cited,  legality  of  the  practice  was  declared,  so 

Himter  v.  Moiinenz,  6  East,  385,    Le  iar  back  as  1794,  to  be  too  well< 


^  SeeSealiu.Co.v.Fowier,  21  Wendell,  600. 
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7.  NamoflheMuier.' 

§  24.  The  name  of  the  mester,  like  that  of  the  ship,  is  re-  OftiMBsiMa 
quired  to  be  truly  inserted  in  erery  policy,  and  that  for  the  form7roqi]i. 
same  reason,  viz.,  that  the  safety  of  the  adveDture  is  in  some  ^^iay.  ^ 
degree  dependent  on  the  character  of  the  master. 


As,  however,  many  occasions  may  arise  in  the  course  of  Need  not  be 
the  voyage  which  may  make  it  necessary  to  change  the  mas-  tame  atnct  ao- 
ter,  the  same  strictness  is  not  required  in  this  respect  as  in  the  ofd^"'  ^^^ 
case  of  the  ship ;  and,  accordingly,  it  will  be  observed  in  our 
common  printed  form  of  policy,  that  after  the  blank  left  for 
the  name  of  the  master  these  words  fidlow,  ^*or  whoever 
dse  shall  go  fdr  master  in  the  Maid  ship,^^  (i) 

8.  Clause  describing  the  CommeneemaU  and  TerminaUon  of 

the  Bisk. 

§  25.  In  eur  ordinary  printed  policies  the  duration  of  the 

risk  on  ship  and  goods  is  described  in  the  fbUowing  clause,  the 

blanks  in  which  must  be  filled  up,  according  to  the  nature  of 

the  adventure  which  the  party  effecting  the  policy  wishes  to 

insore. 

'^  Beginning  the  adventure  tipon  ike  said  goods  and  mer- 
chandises from  the  loading  thereof  on  board  the  said  ship  [at 
A.  B.  ]  upon  the  said  skip^  ifc.  [at  and  from  A.  B.,] 

and  so  shall  continue  and  endure  during  her  abode  there  on 
the  said  ship^  &c.,  and  further  until  the  said  skip^  with  all  her 
ordnance,  tackle,  apparel,  &c*,  and  goods  and  merebandise 
whatsoever,  shall  be  arrived  at  [C.  D.,]  upon  the  said  ship^ 
mtil  she  bath  moored  at  anchor  twenty-four  hours  in  good 
safety,  and  upon  the  goods  and  merchandise,  until  the  same 
shall  be  there  discharged  and  safely  landed." 

ed  by  usage  and  authority  to  admit  of  dj»-  by  inaertiaf  the  words  "  ou  autre  poor 

pule.  Kewfey  «.  Ryaa,2H.  BI.34B.)  In  kd '."aae&nerigOD,  chap.  viLBeetl.  vol. 

Thmnoe  aa  imwifunce  of  this  nature  is  L  p.  18*— 187.  ed.  1827.    See  elao  the 

called  "  assurance    in    quovis,'*  and  is  preoedents  of  PVench  policies,  in  Vauch- 

czpreariy  pennitted  by  the  Ot^  de  la  er^  Quide  to  Maxine  Insuranoes,  espe- 

Ifariiie,  tic  vi.  art  4^  and  the  Code  de  eiaOy  the  Bonideau  policy,  p.  36;  the  Fans 

Connaroe,  art.  337.    It  ii  ahly  explained  policy  (Compsgne  OteMs^)  p.  134.    As 

hf  Emerigoa,   chap,  vi,  sect.  A.  ^.  i.  p.  tolhensmsof  the  niasterySeejPoi*»pait. 

lie.9A.VBan.  i.  ctep.  idii  p.  ISl. 
(t)  The  French  flCBct  the  same  objeet 
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Of  the  otvud  The  meaning  of  this  clause,  when  stripped  of  its  verbiage 
foimi?reqiii.  is,  that  the  risk  upon  the  goods  is  to  commence  from  their 
«*^f  «i»  *being  loaded  on  board  the  ship  wherever  that  may  be ;  to 
y^^i^^^^[^  continue  upon  therti  during  the  whole  time  they  remain  on 
dauaa.  board,  and  not  to  terminate  until  they  have  been  discharged 

^*  from  the  ship,  and  safely  landed  at  the  port  of  delivery. 

Daratmi  of  The  risk  upon  the  ship  is  to  commence  at  the  port  from 

°^*™f'     which  she  sails  on  the  voyage  insured,  wherever  that  may  be, 

riak  on  afaip.      to  continue  during  her  stay  there,  and  not  to  terminate  until 

after  she  has  moored  at  anchor  for  twenty-four  hours  in  good 

safety,  at  her  port  of  destination. 

The  effect  of  this  clause,  however,  depends  of  course  upon 
the  mode  in  which  the  blanks  are  filled  up.  (ft) 

The  multifarious  exigencies  of  commerce  in  a  country  like 
our  own,  which  lead  our  merchants  and  ship-owners  to  en- 
gage in  enterprises  almost  infinitely  varied,  require  the  same 
diversity  in  describing  as  is  displayed  in  undertaking  them ; 
and  policies  are  accordingly  filled  up  in  every  variety  of  form, 
as  we  shall  have  occasion  to  see  more  at  length  when  we 
come  to  consider  the  construction  which  the  courts  of  law 
have  from  time  to  time  put  upon  the  loosely  drawn  and  im- 
perfectly expressed  clauses,  by  which  our  merchants  have 
endeavored  to  adopt  the  old  policy  of  the  Lombards  to  the 
widely  extended  commerce  of  modern  times.  (J) 

9.  Liberty  to  Touch  or  Stay. 

The  course  of  the  ship's  navigation  is,  as  we  have  seen, 
never  in  terms  expressed  in  any  policy ;  but  it  is  an  implied 
condition  of  every  policy j  as  we  shall  see  more  at  large  here- 
after, that  the  ship  insured,  in  sailing  between  the  termini  of 
the  voyage  insured,  shall  pursue  that  course  or  track  which 
long  usage  has  established  to  be  the  safest  and  most  direct 
mode  of  navigation,  without  deviating  from  such  course  to 
touch  at  any  ports  or  places  whatsoever,  which  lie  between 
the  extreme  points  of  the  voyage,  unless  express  liberty  for 
that  purpose  be  inserted  in  the  policy. 

<i)  See  Bobartaon  v.  French,  4  Eaat,  Dnntioa  of  the  Risk,  where  thia  whole 

130,  and  the  other  caaaa  of  the  aame  olaas,  aubject  U  folly  treated, 
which  will  be  foond  ooUeoted  and  oonn-        (/)  See  poHf  part  i.  ohap.  xy.  p.  416. 
mented  upon  ia  oh.  xv.  poet  p.  416|  on  the 
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As  Tery  few  voyages,  howeTer,  oecur,  in  whkh  it  is  not  or  Uw  luirai 
desirable  that  the  ship  should  have  the  power  of  touching  at  fonnai  requi- 
rach  intermediate  ports,  the  oommon  printed  form  of  policy  ^cy. 
invariably  contains  this  clause :  ^ —  "  And  U  shall  be  lawful  for        #33 
the  said  ship^  4^  in  this  vopage  io  proceed  and  sail  to  and 
iaudi  and  $Uiy  al  any  ports  or  places  whatsoever ^[  ]• 

The  blank  which  is  left,  is  for  the  purpose  of  specifying 
the  particular  ports  and  places  at  which  it  is  intended  this 
liberty  shall  be  exercised ;  and  the  various  modes  in  which 
this  Uank  may  be  filled  up,  together  with  the  numerous  cases 
decided  on  the  construction  of  this  clause  in  the  policy,  will 
be  referred  to  at  large  hereafter,  under  the  head  of  Devia* 
tion.  (m) 

10.  VahuOion  Clause.  —  Open  and  valued  Policies. 

^  27.  The  said  diipj  4^.,  goods  and  merckandisesy  Ifc.  for 
to  much  as  concerns  the  assuredsj  by  agreement  between  the 
QMsureds  and  asewrers  in  this  poUcy  are  and  shall  be  valued 
at[  ]. 

This  clause  is  inserted  in  all  the  common  printed  forms  of 
poUcy,  though  the  blank  it  contains  is  not  always  filled  up. 

If  filled  up,  the  poliey  is  called  a  valued  policy ;  if  not 
filled  up,  an  open  policy. 

Whcffl  inserted,  the  value  is  or  ought  to  be  the  real  value 
of  the  ship,  or  the  prime  cost  of  the  goods  at  the  time  of 
effeeting  the  policy,  together  with  the  amount  of  the  pce- 
mioms  and  other  expenses  of  the  insurance,  (n) 

As  will  appear  from  the  language  of  the  clause,  this  valua-  vaiaatioa  m 
tion  is  agreed  to  be  final  and  emelusive  ^^  between  the  assureds  ^  g^^  ^|^ 
and  assurersj^  on  the  particular  policy ;  and  consequently,  as  j^^^  ^^a' 
will  appear  more  at  large  hereafter,  it  oannot  be  set  aside,  exoessive. 
except  in  cases  of  fraudulent  or  azcessive  over-valuation.  (0) 

It  is  not  nnfrequently  the  case,  that  where  the  interest  in- 
tended  to  be  insured  requires  a  more  specific  description  than 
that  contained  in  the  general  printed  form,  such  deseriptioa 
^iB  inserted  in  this  clause ;  as,  «•  ^.,  the  said  ship  and  goodSi        34* 
he  <^  are  and  shall  be  valued  [ai  one  thousand  pounds j  being 

(m)  See  Part  L  Chap.  XlII.  p.  949.  (a)  See  jm<  Clnp.  XL,  o«  Valua- 

(s)  StevefMi  £awy  CO  Average,  Ah  ed.    tkn. 
PfeitiLait.  L 
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ortfaeami  oit  ftr^fy  hoks  of  cotUmy  marked  \toiythe  said  twenty  bales^ 
formal  reqiu-  volued  ot  that  SUM  OT  [at  onc  thouMond  pounds,  being  on  the 
^cy.  interest  which  L  8.  has  as  owner  in  one  fourth  share  of  the 

said  shipy  the  said  one  fourth  share  being  valued  at  thai  «i»i]," 
or  the  words  ^'  valued  at "  are  frequently  struck  out,  and  a 
description  of  the  real  subject  of  insurance  then  inserted  with- 
out any  valuation ;  as,  e.  g*.  the  said  ship  and  goods,  &c.  for 
so  much  as  concerns  the  assureds  and  assurers  in  this  policy 
are,  "/rc^W,''  or  "prq^,"  or  "  money  lent  on  botiomryJ^ 

In  this  case  it  is  obvious  that  the  words  '^  the  said  ship  and 
goods,"  &c.  are  to  be  read  as  though  they  meant  ^^  the  subjed 
insured  by  this  policy,  as  far  as  concerns  the  assured  and  under* 
writers,  is  taken  to  be  ^  freight,^  ^  profits,^  *  bottomry,^  ^^  4mj, 

11.  Bnwneralion  of  the  Perils  insured  against 

^  28.  The  next  clause  in  the  policy  contains  an  enumera- 
tion of  the  perils  against  which  the  underwriters  undertake 
to  insure  the  property  on  which  the  policy  is  effected ;  or,  in 
the  language  of  the  clause,  which  they  ''  are  contented  to 
bear,  and  do  take  upon  them^^  in  the  voyage  insured. 

As  the  underwriter  is,  on  plain  principles,  considered  not 
to  be  liable  to  indemnify  the  assured  against  loss  prising  from 
any  perils  not  specified  in  the  policy  (ur  embraced  in  the 
general  clause,  great  care  has  been  taken  to  make  this  form 
of  words  as  comprehensive  as  possible ;  and  the  clause  in  its 
present  state  may  fairly  be  regarded  as  affording  a  protection 
against  almost  every  casualty  whioh  can  possibly  happen  in 
the  course  of  any  voyage,  and  for  which  it  is  meant  that  the 
underwriter  shall  be  answerable,  (p) 

13.    Clause  empowering  the  assured  to  labor,  Sfe.  for  the 
Recovery  of  the  Property  insured. 

$  29.  ^'  And  in  caseofamy  lou  or  misfortune  U shall  be  Uao* 

fkl  to  the  Assureds,  their  figtetors,  Servants,  and  Assigns,  to  sue 

39  #       *labor,  and  travel  for,  in,  or  about  the  Defence,  Safeguard^ 

and  Recovery  of  the  said  Ooods  and  Merchandise,  or  Ship^ 

or  any  part  thereof,  without  prgudice  to  this  Insurance ;  To  the 


{ji)  Seeiwn,  Part  m.  Chap.  I,  p.  734  oa  the  Biala  oovwed  by  the  Polioy. 
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ckarga  whereof j  we^  the  AssurerSj  will  eonJtribuU  each  one  ofthevsati 
according  to  the  Rate  and  QuantUy  of  his  sum  herein  in*  majf^uiBites^ 

»  ofthepoliey. 


Thb  clause  was  introduced  to  obviate  a  notion  which  ap-  JjJSi^iwii'^^ 
pears  at  one  time  to  have  prevailed,  that  if  the  assured,  after  clause. 
a  loss  which  threatened  the  total  destruction  of  the  property 
insured,  were,  either  by  hiniself  or  his  agents,  to  take  active 
measures  for  its  recovery  or  restoration,  he  would  thereby  ^^  ^^^^  <^^^- 
lose  the  right  to  abandon,  which  he  might  otherwise  have  ex- 
ercised, (q)  The  object  of  this  clause,  therefore,  is  to  permit 
the  assured  in  such  cases  to  take  every  measure  for  the 
recovery  of  the  property,  without  waiving  his  right  of  aban« 
donment,  and  also  to  bind  the  underwriters  to  contribute  in 
proportion  to  the  amount  of  their  several  subscriptions,  to 
reimburse  the  assured  for  the  expenses  which  he  may  thereby 
have  incurred.  The  language  of  the  clause  is  only  permis- 
sive, but  it  has  long  since  been  settled,  that  it  is  a  clear  duty 
of  the  assured  so  to  labor  for  the  recovery  and  restitution  of 
the  detained  or  damaged  property,  (r)^ 

13.  Promise  of  the  UnderwrUersy  and  adcnowkdgment  of 

Receipt  of  Premium. 

^  30.  "  And  so  we  the  Inswrers  areeontented  and  dopromise 
and  bind  ourselves^  each  one  for  his  own  party  our  Heirs^ 
Executor Sy  and  OoodSj  to  the  assuredj  their  Executors j  Admin' 
istraiors  or  Assigns  for  the  true  performance  of  the  premises  : 
confessing  oursebtes  paid  the  consider  aUon  due  unio  us  for  this 
aeturance  bg  the  oisuredy^^  &c. 

The  policy,  it  will  be  observed,  contains  only  a  promise  by  Policy  eontaint 
ike  underwriters^  without  any  thing  in  the  nature  of  a  counter-  m^  nmof 
promise  on  the  part  of  the  assured ;  the  reason  of  this  is,  that  ^^^^ 
the  premium,  or  .as  it  is  described  in  this  clause  of  the  policy, 
"  the  consideration  due  unto  them  for  the  assurance,"  is 
^ways  supposed  to  have  been  paid  to  the  underwriters  at        *  36 
the  time  the  policy  is  subscribed  by  them,  and  is  accordingly 
acknowledged  to  have  been  so  paid  on  the  face  of  the  instru- 
ment. 

.(f)  MitalMDv.  Edn,  iT.Bif  «&  (r)  See «iidL  p. 009. 

>  a  FUIL  !■•.  439|  tt  My. 


09  IBS  poiicnr. 

Of  the  vs^         In  point  of  fact,  the  premium  is  ne^er,  in  the  actual  coune 

foraoai  requi-     of  Londoii  business,  paid  till  long  after  the  policy  ia  effected ; 

^^y,  and  is  in  roost  cases  never  paid  in  rooney  at  all,  but  passed  in 

Premium  in      account  between  the  insurance  broker  and  the  underwrite ; 

wmmmomsd  ^^®  insurance  broker  keeping  a  running  account  with  the 

tobepaSfe^  Underwriter,  in  which  he  enters  him  as  his  creditor  for  all 

never  18  so  paid  preroiums,  and  as  his  debtor  for  all  losses.    Whenever  the 

mpnOiM,       iogges  on  any  one  account  exceed  the  premiums,  they  are 

payable  by  the  underwriter  to  the  broker  a  month  after  the 

settlement  of  the  account ;  when  the  premiums  exceed  the 

losses,  the  underwriter,  according  to  his  judgment,  either 

claims  the  balance  in  money,  or  aUows  it  to  go  to  his  side  of 

the  accotmt  {s) 

sm  the  ao-  Although,  however,  this  is  the  actual  course  of  practice,  yet 

of  the  ^^p^   the  acknowledgment  of  the  receipt  of  premium  in  the  policy 

SiSepofiS^'*™  ^^  b®^^  binding  on  the  underwriter,  so  far  as  to  prevent  him 

busds  the  un-     from  Seeking  to  recover  his  premium  by  an  action  at  law 

from  the  assured  himself  (t) ;  unless,  indeed,  there  appear  to 

have  been  fraud  on  the  part  either  of  the  broker  (u)  or  of  the 

assured,  (v) 

It  is  required  by  the  Stamp  Act  that  the  rate  of  premium 
should  be  expressed  in  the  policy :  this  is  always  done  by 
describing  it  as  at  so  much  ^^per  cenU^^^  meaning  on  the  amount 
subscribed  by  the  underwriter. 

14.  The  Memorandum. 

obiectof  the         h  31.  This  is  introduced  into  all  policies  for  the  purpose  of 
memorandum,    exempting  the  Underwriters  from  all  liability  for  trivial  loesesi 

or  for  partial  losses  of  any  kind  arising  from  sea  damage  to 

articles  of  a  perishable  nature. 
Terms  of  the         *  ^^  ^^^  policies  of  all  private  underwriters  in  this  country, 
memorandum    it  is  expressed  in  the  following  uncouth  form  of  words : 

claune  in  use  at        ^t    -r^y^  y»»»/».y»  »» 

lioydv  N.  B.  Com^  fishj  salt,  frutt,  flour,  and  seeas^  are  warr anted 

free  from  average  unless  general,  or  the  ship  be  stranded,  (a) 

Sugar,  tobacco,  hemp,  flax,  hides,  and  skins  are  toarranied 
free  from  average  under  5  pounds  per  cent,  (b) 

And  aU  other  goods,  also  the  ship  and  freight^  are  warranted 


(«)  Seepottt  Chap.  T.  Sect.  I.  art.  i.  (u)  Hover  «.  Sinaob,  3  Tamit  497.  o. 

(t)   Dalzell  9.  Muir,    1    Camp.  S32,        (9)  Foy  v.  IMi,  3  TanaL  493 ;  and  see 
De  Gaminde  v.  Pigou,  4  Taunt.  946.  chap.  ▼.  «eot.  i.  ait.  3. 
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firee/ram  average  under  8  pounds  per  eent.j  unless  general^  or  or  the  nmiai 
the  skip  be  siranded.  (c)  formal  Kqui- 

In  order  to  make  this  form  of  words  at  all  intelligible,  it  ^1^^^^ 
most  be  earefully  borne  in  mind  that  the  word  "  average  *^  MetuAgof  tiw 
as  employed  in  ihis  clause,  means,  "  partial  loss  by  sea  dam-  "^nioraiidnm. 
age ;  "  and  that  the  expression  "  warranted  free  of  aver* 
AOfi  "  means,  ^*  so  insured  as  to  secure  all  liaMHty  for  partial 
Ion  by  sea  damage." 

Hence  the  whole  meaning  of  the  clause  is  as  follows : 

On  certain  articles  of  a  peculiarly  perishable  nature,  enu- 
merated in  paragraph  (a),  the  underwriter  shall  not  be  an* 
•wereble  for  any  partial  loss  whatever.* 

On  certain  other  articles  of  a  less  perishable  nature,  but 
fliiU  very  liable  to  be  destroyed  by  sea  damage,  enumerated 
in  paragraph  (b),  he  eliall  only  be  answerable  when  the 
amount  of  damage  exceeds  5  per  cent,  of  their  value.' 

On  ship,  freight,  and  all  other  goods,  he  shall  only  be  liable 
when  the  amount  of  damage  exceeds  3  per  cent.' 

But  in  all  the  three  cases  alike,  the  clause  provides  that  the 
underwriter  will  be  liable  for  any  amount  of  partial  loss,  tiow* 
ever  small,  in  case  tiie  ship  be  stranded,*  and  it  also  provides, 
that  be  shall  in  every  case  be  liable  for  every  loss,  however 
enaJl,  o/tke  nature  of  general  average. 

The  memorandum  clauses  adopted  by  the  English  insur*  ' 

ance  companies  vary  in  some  respects  from  the  form  adopted 
by  the  private  underwriters,  as  we  shall  see  more  at  large 
hereafter,  (w) 

*16.   The  Subscription.  *88 

$  32.  The  only  parties  who  sign  their  names  at  the  foot  of  ^**fjl"^ 
the  policies,  in  other  words,  subscribe  them,  are  the  insurers,  insurers  onij, 
who  are  hence  called  the  under-vrriters  or  subscribers.  thewnd^- 

In  policies  of  insurance,  effected  with  private  imderwriters,  ^^[um^. 

(w)  Vaoidier*s  Guide  to  Marine  Insiiniice,  p.  87. 


1  BobdMon  «.  Connioiiweahh  Ins.  Co.,  3  Sumner,  220 ;  3  Kent,  (5Ut  ed.)  296, 296. 

•  Dowwl  •.Ooimnbiu  Im.  Co.,98unDer,  306;  jNMr,866. 

sPMtf,  806. 

«  See  Poiter  9.  Soflbik  Ins.  Co.,  8  Samner,  107, 903L 
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Of  the  vmui      Inhere,  118  we  sball  [uresently  see,  it  is  not  usual  fcnr  one  person 

forauSTrequi-      to  take  upon  himself  the  whole  risk  of  the  insurance,  each 

?^jf '^^        underwriter  signs  or  subscribes  the  policy ,  adding,  on  the 

Modeof9tti>.     same  line  with  his  name,  the  sum  he  intends  to  insure,  which 

ISdi^**^e     ^  generally  written,  not  in  figures,  which  are  easily  altered, 

policy  for         but  in  words  at  length.     The  next  underwriter  to  whom  the 

by  different       policy  is  tendered,  then  in  like  manner,  writes  under  the  first 

underwriteia.     gubgcription  his  name  and  tlie  sum  he  means  to  insure  ;  and 

the  rest  follow  in  order,  until  the  aggregate  of  the  separate 

sums  written  opposite  to  the  name  of  each  underwriter,  or  in 

technical  language,  till  the  ^^  aggregate  of  ikeir  several  sub- 

scriptions  "  amounts  to  the  sum  which  the  party  effecting  the 

policy  desires  to  protect  by  the  insurance. 

Policy  must  The  11th  section  of  the  35  6.  3*  c.  63.  requires,  amongst 

ipewjr^thesum  ^^jj^^  things,  that  the  policy  shall  specify  the  sttm  insured; 

hence  the  practice  of  stating  in  the  subscription  the  sum  for 

which  each  underwriter  is  severally  liable  :,  in  addition  to  this 

a  sum  large  enough  to  cover  the  aggregate  amount  insured  is 

usually  in  practice  expressed  in  figures  on  the  margin  of  the 

policy,  either  just  under,  or  just  over  the  stamp. 

if  the  aggre-  In  &  polipy,  in  the  common  form,  by  an  insurance  club^ 

SS»ed*on*ihe    w**®'^  ^^^  aggregate  sum  insured  appeared  on  the  face  of  the 

policy^  it  Mot   policy,  but  no '  particular  sums  were  written  opposite  to  the 

tiie  amount  of    names  of  the  members  subscribed  to  the  policy,  C.  J.  Gibbs 

mbecrfpUon^     held  that  the  policy  was  not  void  on  this  ground,  (z) 

iippImu'.*^  It  is  important  to  bear  in  mind,  that  each  underwriter  is, 

Eaciisahscrip-    generally  speaking,  only  liable,  in  case  of  total  loss,  to  pay 

distinct  con-      the  assurcd  up  to  the  extent  of  the  sum  he  Juts  thus  written 

underwriter^^is  ^g*^*^^  A^  ovm  name^  i.  e.  up  to  the  amount  of  his  subscription  ; 

only  liaWe  in      qj  jn  Q^ge  of  partial  loss,  some  proportion  or  aliquot  part  of 

case  of  1088,  m'  ...  ... 

proportion  to      ^  that  sum  ;  hence  it  is  that  each  subscription  is  said  to  make 
subficribed.        a  distinct  contract ;  the  contract  being,  that  the  underwriter 
39  *         is  bound  by  the  terms  of  the  policy  to  the  extent  of  his  sub- 
scription, but  no  farther. 

16.  The  Date.' 
HeoMthe  dau      §  33.  Hencc  it  is,  that  the  date  is  not  inserted  in  the  body 

is  not  mserted 

Se'^Ibrt     (»)  DoweU  ».  Moon,  Campb.  167. 

in  the  suMcrip- ~ 

ttoo.  *  The  date  oiten  becomes  a  very  important  pert  of  a  policy.    1  Duer  Ins.  89,  ^  37. 

It  is  not,  however,  conclusive,  but  only  prima  f  acts  evidence  of  the  foots  it  attests, 

ib. ;  Lorentv.S.  C.  Ins.  Co.  1  Nott  at  MoC.  SOS. 


OF  IBE   POUOT.  W 

of  the  policy,  but  is  affixed  by  each  underwriter  to  tbat  which  Of  tbeimMl 

cl&lU0B  ami 

forms  the  real  contract  between  himself  and  the  assured,  yiz.  fonnai  requi- 
toe  sulisenptjon.  pobcy. 

The  rule,  therefore,  in  this  country  is,  that  every  under-  The  day, 
'writer,  as  he  successively  subscribes  the  policy,  shall  set  J^a^^^^^ 
down  accurately  the  day,  month,  and  year  on  which  he  BubepripUon 

does  so.  rately  inieited 

The  sabscriptions  are  inserted  at  the  foot  of  the  policy,  and 
generally  in  the  blank  space,  which  is  left  in  our  common 
policies  under  the  memorandum. 

Supposing  the  sum  which  the  party  effecting  the  policy 
wishes  to  insure  be  1000/.,  of  which  A  B.  is  wMliag  to  take 
on  himself  500/.,  C.  D.  300/.,  and  E.  F.  200/.,  and  that  they 
all  subscribed  for  those  amounts,  as  very  generally  happens, 
on  the  same  day,  then  the  policy  would  be  thus  subscribed 
and  dated : 

f  XdOO.    A.  B.    [name  at  length]  Five  hundreed  pounds. 
Ist  of  January,  a.  d.  1847. 
£300.  C.  D.   [name  at  length]  Three  hundred  pounds. 

1st  of  January,  a.  d.  1847. 
£200.  £.  F.    [name  at  length]    Two  hundred   pounds* 
1st  of  January,  a.  d.  1847. 

17.  Stamp. 

§  34.  As  a  general  rule,  every  policy  most  be  duly  stamped 
before  it  is  filled  up  and  subscribed,  with  an  amount  of  duty 
proportioned  to  the  value  of  the  property  it  is  intended  to  in- 
sure (y) :  if  not  stamped  in  the  first  instance,  it  cannot  legally 
be  stamped  afterwards  (z) :  and  a  failure  to  comply  with  the 
^provisions  of  the  Stamp  Act  in  this  respect,  not  only  renders  *  40 
the  policy  void^  but  entails  a  considerable  penalty  upon  all 
those  concerned  in  so  effecting  or  subscribing  it.  (zz) 

So  important,  in  practice,  is  the  bearing  of  the  Stamp  Act 
upon  policies  of  insurance,  and  so  many  cases  have  been  de- 
cided upon  the  point,  that  it  will  be  better  to  consider  the 
subject  in  a  separate  section  than  to  treat  of  it  here,  where  the 


(y)  35060.  IILcSa    7  Vic.  a3L  («v)  35Qeo.  UL  c.  83,  S  Id,  16,  17, 

(s>  Hoderick  v.  Hovil,  3  Gainp.  103.    irapoted  a  penalty  of  SOM.  wbioh  Uw 
35Geo.  III.  c.  63.  S  14.  7  Vic.  c  21.  S  4.  has  altered  to  lOOL 
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Of  ths  wui      only  object  is  |6  gire  the  student  an  explanation  of  the  terms 

fonuirKqm-     uid  requisites  of  the  policy. 

^^1^  ^  From  what  has  preceded  it  appears  that  the  eubetantial 

Aecapituiationr  requisites  of  CTcry  policy  of  insurance  are,  that  it  should  con- 
tain, 1.  The  name  of  some  party  either  really  or  nominally 
insured.  2«  A  description  of  the  voyage  insured  by  its  ter^ 
mini,  and  of  the  commencement  and  end  of  the  risk.  3.  A 
description  of  the  subject  insured.  4.  The  name  of  the  ship 
and  master.  5.  The  rate  of  premium  which  is  the  consider* 
ation  for  the  risk.    6.  The  subscription  of  the  underwriter. 

In  point  of  form,  it  is  also  requisite  that  evary  policy  should 
be,  1.  Dated,  and,  2.  Stamped.^ 


Sect.  IV.  Of  Express  WarranHes  and  other  aceasiamU  Clauses 

contained  in  Policies. 

§  35.  The  clauses  hitherto  considered  have  been  those  which 

otbOToooaai'oDai  ^^  ^^  ^  fouud  in  blank  in  all  the  common  printed  forms  of 

cUuMscon-      policy:  with  the  varying  exigencies  of  commerce,  however, 

poiiciM.  and  the  fluctuating  character  of  the  political  relations  between 

mercantile  states,  occasions  frequently  arise  which  render  the 

assured,  on  the  one  hand,  desirous  of  extending  the  degree  of 

indemnity  which  is  afforded -him  by  the  common  form  of 

policy ;  and  warn  the  underwriter,  on  the  other,  to  limit  the 

amount  of  responsibility  he  takes  on  himself,  by  declaring  in 

writing  on  the  face  of  the  poltey  that  he  will  only  undertake 

to  indemnify  the  assured  against  the  usual  risks  upon  certain 

41  #        ^^specified  conditions,  which  are  inserted  in  writing  on  the 

face  of  the  policy,  and,  in  English  Law,  are  called  Express 

Warranties. 

Fonn  of  ex-  The  effect  of  these  warranties  will  be  fuUy  discussed  here- 

nLDtiesTaBd       after  (a) :  with  regard  to  their  form,  they  are  generally  ex- 
mode  of  inwrt- 

jnff  thomin  _ 

pSkMs.  (a)  Post,  Part  II.  Chap.  III.  p.  ff77. 

^  When  a  policy  has  in  fact  been  executed,  and  notice  of  its  execution  has  been 
given  to  the  assured,  its  actual  delivery  is  not  essential  to  the  coatract  1  Doer  Ins. 
66,  fi  10 ;  Loring  v.  Proctor,  26  Maine,  18  ;  iPhill.  Ins.  8, 9;  Kohne  v.  Ins.  Co.  of 
North  Ajaner,  1  Wash.  C.  C.  93. 

StiD  it  may  be  a  question  of  intention  to  be  decided  by  a  jury,  whether  tbe  pnr> 
ties  meant  that  the  agreement  should  operate  without  a  formal  delivery,  hating  «. 
Proctor,  S6  Mstee,  ]& 
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pressed  thus :  — ^'  Warranted  io  sail  on  or  before  the  \stda/yof  Express 

Juite,  1&47."     "  Warranied  wellj  this  1st  da^  ofJuney  1847."  mhe^oc^onai 

"  IVarrankd  io  depart  wUh  convoy:'     «  Warranted  neiOral  ui^^iiT"' 

ship  and  neutral  property:^     "  Warranied  a  Dane^'^  &c. ;.  or  p^^*^^- 

the  word  ^^warranted^'  is  altogether  omitted,  and  the  words 

"  to  sail,"  or,  "  to  sail  with  convoy,"  &c.  alone  inserted. 

The  clause  of  warranty  is  sometimes  introdaced  into  the 

policy  immediately  after  that  describing  the  voyage ;  but  this 

18  not  necessary ;  all  that  is  essential  is,  that  it  should  appear 

somewhere  or  other  on  the  face  of  the  poUcy ;  it  need  not 

appear  in  the  body  of  it  (i.  e.  the  written  or  printed  part) ;  it 

may  be  written  either  at  the  foot  (6),  or  on  the  margin  of  the        ' 

policy  (c),  and  that  either  in  the  usual  way,  or  transverse-- 

ly  {d) ;  for,  wherever  or  however  written,  so  long  as  it  be  on 

the  &ce  of  the  pdlicy,  it  will  be  a  good  warranty ;  for  what** 

ever  is  contained  in  the  policy  at  the  time  of  signing  is  a  part 

of  the  contract,  Und  is  adopted  by  the  signature,  (e) 


Sect.  \.  Of  the  implied  Conditions  and  Terms  contained  in 

every  Policy* 

§  36.  Besides  the  different  express  clauses  and  stipulations,  Of  Uie  implied 

-      -         -.  -  cfMiaitionB  and 

both  ordmary  and  extraordinary,  which  we  have  been  hith-  teims contained 
erto  considering,  every  policy  of  insurance  implicitly  contains  "*  ^^^^  ^*^' 
within  itself  certain  terms  and  conditions,  which,  though  not 
expressly  inserted  on  the  face  of  the  instrument,  are  of 
exactly  the  same  binding  authority  as  though  they  were  and 
^combine  with  the  express  clauses  to  make  up  the  whole  of        *43 
the  contract  between  the  assured  and  the  underwriters. 

They  are,  in  fact,  the  terms  upon  which  the  parties  mutu- 
ally understand  their  contract  to  be  based ;  and  are  regarded 
as  so  much  a  matter  of  course,  that  it  would  be  a  needless 
ceremony  to  express  them  in  form. 

If  either  of  the  parties  fails  to  comply  with  any  one  of 
these  conditions,  he  entirely  precludes  himself  from  taking 
any  advantage  of  his  contract. 

H)  Blnddrant  v.  Ckttkdl,  3*  T.  Rep.        {d)  Kenyoo  v,  Berthon,  ilMd.  13.  n. 
960.  {$)  Cockran  v.  Retbeig,  2  Esp.  121. 

(e)  Bean  v.  Staput,  DoagL  11.  De  Hahn  v.  Hartley,  1 T.  Rep.  343w 

4* 


4fe 


OF  THB  poucnr. 


OftheimpHed 
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tenns  contained 
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and  conceal- 
ment. 


Lnplied 

warrantvof 

•ea-woruiineM. 


ImpUed  con- 
dition not  to 
deviate  from 
the  preaeribed 
course  of  the 
voyage  as  fixed 
by  usage. 


43* 


AU  generally 
known  mer- 
cantile usages 
are  snpposed 
to  be  incor- 
porated with 
theoantiaoL 


1.  Thus  it  is  an  implied  condition  in  erety  poHcj  that  the 
assured,  at  the  time  of  procuring  the  policy,  shall  fairly  and 
truly  disclose  to  the  underwriters  every  fact  material  to  the 
risk  which  is  exclusively  within  his  own  knowledge,  and 
which  i%  not  embraced  by  some  agreement  in  the  policy :  if 
this  condition  is  not  complied  with,  the  pcdicy  is  void,  (/) 

2.  Again,  the  assured  is  understood  by  the  very  act  of 
procuring  the  policy  to  warrant  that  the  vessel  is  8ea*wortby, 
and  in  every  way  fit  for  the  voyage  or  service  on  which  it  is 
employed ;  accordingly  this  warranty,  though  it  is  never 
expressed  in  the  policy,  is  uniformly  implied  as  a  part  of  the 
eantract.  (g*) 

3.  The  actual  navigation  of  the  ship  between  the  termini 
of  the  voyage  is,  as  we  have  seen,  never  inserted  in  any 
policy ;  because  every  underwriter  is  presumed  to  be  ae* 
quatnted  with  the  usage  of  the  particular  trade  he  insures, 
and  the  usual  mode  of  conducting  the  voyage  on  which  he 
has  assured  the  risk :  but,  although  never  inserted,  the  usual 
manner  of  making  the  voyage  is  supposed  to  be  incorporated 
in  every  policy,  and  as  much  forms  part  of  its  legal  effect, 
as  though  it  were  set  out  in  teroos  on  the  face  of  the  instru- 
ment. (A) 

4.  It  is  always  an  implied  condition  of  every  policy,  that 
the  ship,  in  proceeding  from  one  terminus  to  the  other,  shall 
pursue  this  usual  manner  of  making  the  voyage,  without  any 
delay  or  deviation ;  this  implied  condition  is  generally  termed 
a  condition  not  to  deviate ;  and  any  failure  to  comply  with  it, 
as  we  shall  see  hereafter,  exempts  the  underwriter  from 
aU  liability  from  the  moment  of  deviation,  (t) 

5.  Not  only  the  course  of  the  voyage  insured,  but  all  the 
other  generally  known  usages  of  trade  and  navigation,  are 
always  supposed  to  be  known  by  the  parties  contracting  for  a 
mercantile  indemnity  ;  and  therefore,  though  never  expressly 
inserted  in  any  policy,  are  as  binding  on  the  parties  as  though 
they  were.  * 


(/)  See  pattt  Fart  II.  Chap.  I.  p.  487.  {h)  Noble^v.  Kennoway,  1  Dougi.  SIO. 

Representation.  Pelly  v.  Royal  Exch.  Gomp.,  1  Burr.  341. 

(g)  See  pod,  Part  11.  Chap.  IV.  p.  692.  («)  Per  Buller,  J.,  in  Newman  v.  Caia- 

Sea-woitiiiMiB.  let,  P&Hc  on  Ins.,  p.  900, 8th  ed. 
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6.  It  must  nerer  be  forgotten,  therefore,  that  the  whole  Of  th0  uniiiMd 
oontTBct  between  the  assured  and  the  underwriters  is  only  tefms  contained 
partially  expressed  in  the  policy  by  which  that  contract  pro-  '°  "^^  ^^^' 
feaaestobe  embodied;  and  that  the  real  contract  between  andJ^n^ 
ftem  is,  that,  supposing  the  underwriters  to  have  been  pre-  ^^I^^^J^ 
^ously  informed  beforehand  of  the  real  nature  of  the  risk,  P«f^  <o  ^^ 
supposing  also  the  ship  to  have  been  sea-worthy  when  the 


commenced,  and  never  afterwards  to  have  deviated  from 
the  usual  course  of  the  voyage  insured,  and  the  assured  not 
to  have  precluded  himself  from  recovery  on  the  ground  of 
JHegality  of  the  risk,  then  the  underwriters  engage  to  indem- 
nify him,  according  to  the  terms  of  the  policy  as  explained 
by  usage,  for  any  loss  he  may  have  sustained  as  a  direct  conse- 
qoeBce  of  the  enumerated  perils. 

Sect.  VI.  Of  the  PoUcy  as  affected  by  the  Stamp  Acts. 

I  37,  Tbe  stamping  of  policies  is  now  regulated  by  the  oi  the  pdicy 
unrepealed  provisions  of  the  35  G.  3-  c.  63.,  and  by  the  7  !!he*^paoiL 
Vict.  c.  21. ;  the  former  relating  generally  to  the  stamping  of 
policies,  and  the  latter  fixing  the  amount  of  duties. 

The  11th  section  of  the  35  G.  3.  c.  63.  defines  a  policy  of  35  a.  3.  c.  03. 
Assurance  to  be  a  written  or  printed  contract  of  insurance,  policy  is. 
and  then  provides  that  every  such  policy  shall  specify  the       *44 
premium,  the  risk  insured,  the  names  of  the  underwriters,  and 
the  stitn  insured ;  otherwise  it  shall  be  void.     Having  thus 
ascertained  the  subject  of  legislation,  the  act  proceeds  to  pro- 
vide (in  sect.  14,)  that  no  such  policy  shall  be  given  in  evi-  Sect  14.  Every 
dence,  or  be  good  and  available  in  law,  unless  it  be  duly  ^todon 
stamped ;  and  then  declares  it  illegal  to  affix  a  stamp  upon  "^^P®^  P*l^- 
any  policy  after  it  has  once  been  written  or  printed,  on  any 
pretence  whatsoever.  (/)     The  eflTect,  therefore,  of  this  section 
is,  that  every  policy  must  be  written  or  printed  on  stamped 
paper. 

In  the  15th,  16th,  and  17th  clauses,  the  act  imposes  a  Penalties  on 
penalty  of  600/.  upon  any  person,  broker,  or  underwriter,  JuhwSSng 
engaged  in  effecting  or  subscribing  policies  not  duly  stamped ;  S^y^^^. 

(/)  This  sectioB  applies  even  to  cases    on  payment  of  a  penalty.    (Roderidc  v, 
wbeie  the  oomnuasionen  of  stamps  allow    Hovil,  3  Camp.  103.) 
tbs  pnper  stamp  to  be  afterwards  afized 
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M^iJ^ted?^  but  these  sections  of  the  act  have  been  virtually  repealed,  as 
the  stamp  acts,  to  the  amount  of  penalty,  by  the  7  Vict.  c.  21.  sect.  4.,  which 
Broker  canaot  imposes  OH  the  parties  so  offending'  the  mitigated  petialty  d 
S^HI^m^  lOOZ.  The  16lh  section,  which,  as  to  this  point  is  still  in 
SmfuilfoQ^'^  force,  prohibits  any  broker  who  has  been  engaged  in  effecting 
"""■••"P®^  a  policy  on  unstamped  paper  to  recover  either  for  his  premiom 
The  Royal        Or  his  brokerage,  (k) 

L^doQ  A^^  The  18ih  section  of  the  act  takes  notice  of  the  practice 
FJJ^^  ™®y  adopted  by4he  London  Assurance  and  Royal  Exchange  As- 
stamped  labels    siirance  Companies  of  preparing  a  label  containine:  the  heads 

oontaining  the        r  •  r     r         o  o 

heads ofin-  of  the  insurance  proposed  and  signed  by  the  insurers,  from 
wu^l^ow^  which  the  policies  are  afterwards  made  ;  the  act  by  this  18th 
duly  sSmpS  scction  legalizes  the  practice  so  far  as  to  exempt  the  officers 
must  be  made  of  tkc  ttoo  Companies  from  the  penalties  imposed  by  the  pre* 
three  days.  vious  scctionSy  provided  the  day  on  which  the  label  is  made  be 
sTis.'  truly  expressed  on  it  in  words  at  length,  and  a  policy  be  made 

V^^'^^'      ^^^  ^'^"^  it,  duly  stamped,  within  three  days  afterwards. 
45  «       *This  provision  is  continued,  as  to  the  same  two  companies, 
but  no  others,  by  the  7  Vict.  c.  21.,  sect,  4. 
Sect.  13.,  as  to      One  of  the  most  important  sections  of  the  act,  however, 
terauons.        ^^^  ^^^^^  which  has  given  rise  to  the  greatest  amount  of  liti- 
gation, is  the  13th  section  relating  to  the  alterations  tohick 
may  be  made  in  the  policy  without  requiring'  an  additional 
stamp. 

This  section  in  substance  provides  that  all  alterations, 
legal  at  common  law,  may  still  be  made  in  policies  without 
requiring  a  fresh  stamp,  provided, 

1.  That  such  alteration  be  made  before  notice  of  the 
determination  of  the  risk  originally  insured. 

2.  That  the  original  rate  of  premium  exceed  10^.  per  cent 

3.  That  the  property  in  the  thing  insured  remain  the  same. 

4.  That  the  alteration  do  not  prolong  the  term  of  the 
insurance  beyond  a  year. 

5.  Nor  increase  the  amount  originally  insured. 
Incaseofo^per-      As  it  is  obvious  that  valuations  made  in  this  country  for 
merch^isean  the  purposes  of  insurance  on  merchandise  shipped  from 
duSTaSowed  abroad  cannot  be  expected  to  be  strictly  accurate,  and  as  it 

(i)  And  it  has  been  determined  upon  taxes  have  allowed  the  proper  stamp  to  be 

this  section,  taken  in  connection  with  \^  afterwards  affixed  on  payment  of  a  pen. 

14th,  that  the  broker  is  equally  unable  to  alty.   ( Roderick  v.  Hovil,  3  Gamp.  103.) 
recover,  even  where  the  commiaskxieiB  of 
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would  be  a  hardship  on  the  party  insuring  to  make  him  pay  or  the  policy  as 
a  higher  rate  of  duty  than  ia  proportionate  to  the  real  amount  ^p  acti 
of  his  interest,  provision  has  been  made  for  this  case  in  the  ©n  proof  given 
art  (sect.  10.)  by  empowering  the  commissioners  of  stamps  ^^^^^^ 
'wbe^e  such  over-valuation  is  clearly  made  out,  to  allow  for  an  preouum. 
abatement  for  the  excess  of  duty,  upon  due  proof  being  given 
that  the  underwriters  have  on  their  side  bond  fide  allowed  a 
return  of  premium  for  such  short  interest.  (/) 

Such  are  the  main  provisions  of  the  act  of  35  G.  3.  c.  63, 
relating  to  the  general  subject  of  stamping  sea  policies: 
with  regard  to  the  amotmt  of  duty  payable  on  these  instru- 
ments, the  provisions  of  the  statute  law  have  varied  consid- 
erably since  that  act  was  passed.  The  heavy  duties  which  As  to  Ae 
it  imposed  were  continued  down  to  the  end  of  the  sreat  Uh^been     ' 

^.  1-1.1        II       A' 

^French  war  of  the  Revolution :  on  the  return  of  peace  it  was  ^jahe/bf ' 

very  reasonably  apprehended  that  so  high  a  rate  of  duty  safiV^'i?^ 

might  operate  as  a  check  on  the  practice  of  Marine  Insurance  ^v^- 

ID  this  country,  by  driving  merchants  and  shipowners  to 

effect  their  insurances  with  the  underwriters  of  Amsterdam,        *  46 

Hamburgh,  and  other  trading  towns  of  the  Continent,  in 

which  no  tax  was  imposed  upon  the  effecting  of  policies,  (m) 

Aooordingiy,  in  the  year  1815,  the  scale  of  duties  was  low* 

eced ;  (a)  it  was  stiU,  however,  found  to  be  too  high  by  the 

ndtai  of  all  tests,  a  diminished  anoount  oi  revenue  on  an 

iaereased  amount  of  shipping ;  and  it  was  again  diminished 

in  1833 ;  (o)  since  that  period  it  has  been  still  further  reduced 

by  the  act  of  the  7  Vict  c.  21.,  which  is  that  now  regulating 

the  amount  of  duty  payable  on  sea  policies,  (p) 

This  act  abolishes  the  distinction  heretofore  maintained 
for  the  purposes  of  taxation,  between  coasting  and  foreign 
voyages,  and  declares, 

1.  That  on  all  policies,  on  any  description  of  interest,  or  Duties  on 

.  ,  m  voyage  poiiciei, 

on  any  kind  oi  voyage^  the  following  duties  shall  be  paid :      perceou 

(I)  39  Geo.  a  c.  6S.  tee.  10.  or  stffl  very  coiuSderaUy  reduced ;  it  Ji   . 

(«}  BUoevllooh**  Comm.  Diot,    uu  veiy  much  higher  Uwq  is  levied  in  any 

LMoimnoe.  other  country:  in  the  United  States  no 

(s)  By  the  General  Stamp  Act,  55  each  tax  exists:  in  Frarile  not  only  is  no 

Geo.  S.  c.  1S4.  tax  of  this  kind  imposed,  bat  innirers  asa 


(e)  3  dE  4  W.  4.  o.  29L  even  exempted  from  the  necessity  of 

if)  There  can  be  no  doabt  that  this    hafving  a  patent  or  certificate^  which  is 
tax  ought  either  to  be  entirely  aboiiihed    required  for  most  other  trades. 
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SSllf  "^tS  ^^  ^^^  ^^^-  *»**^^<*>  «"^  ^^^  «v^y  fractional  part  of  VML 
Btamp  acts.  where  the  premium  does  not  exceed  Vds.  per  cent,  on  the 

sum  insured  {q) 2d* 

Where  the  premium  does  not  exceed  20^.  per  cent.      .  6<£. 

Where  the  premium  does  not  exceed  30^.  per  cent.      .  1^. 

Where  the  premium  does  not  exceed  40^.  per  cent.      .  2s. 

Where  the  premium  does  not  exceed  50^.  per  cent.      .  3». 

Where  the  premium  does  not  exceed  608.  per  cent.      .  4^. 

47*        *2.  For  every  lOOZ.,  and  for  every  fractional  part  of  lOOZ., 
insured  on  a  Time  Policy^ 

Daties  on  time  Where  the  time  does  not  exceed  six  months        2    6 

52t*^  ^^  Where  it  does  exceed  six  months     .         .  4    0 

d«ofmutud  ^"  ^^  every  policy  o{ mutual  insurance ^  whereby  divers  per- 
"»«•"««•  sons  insure  one  another  without  premium,  not  being  a  time 

policy, 

s,    JL 
For  every  100/.  insured,  and  for  every  fractional 

part  of  100/. 2    6 

Daties  to  be      4,  If  however,  the  separate  interests  of  two  or  more  distinet 

imposed  where  . 

several  distinct  persons  be  insured  by  one  policy y  the  respective  daties,  as 
insured  in'one  ^^e  case  may  require,  shall  be  charged  thereon  in  respect 
P*^-  •  of  each  and  every  fractional  part  of  100/.,  as  well  as  of 

every  full  sum  of  100/.,  which  shall  be  thereby  insured 

upon  any  separate  and  distinct  interest. 

Reasons  of  the  '^^^  ^^®^  Section  of  the  schedule  requires  some  explanation : 
tSiTiSaUon  ^^  ^^^  Originally  introduced,  (r)  and  is  still  retained  in  the 
Stamp  Acts,  on  account  of  a  practice  which  had  become 
common  amongst  insurance  brokers,  and  by  which  they  were 
enabled  to  defraud  the  revenue  of  a  portion  of  the  duty 
payable  on  sea  policies.  The  practice  was  this  :  a  broker 
employed  to  effect  insurances  for  several  persons,  whose 
interests  might  amount  to  fractional  sums  (i.  €.,  to  100/.  odd, 
200/.  odd,  &c.),  would  procure  insurances  to  be  made  for 

{q)  "  And  whtfre  the  whole  sum  in*       (r)  It  occurs  first  in  the  Stamp  Act  of 
sared  shall  exceed  100^.,  then  for  every-    1807,  48  Geo.  3.  c.  149.    Schedule  tk. 
100/.,   and,    also,   for  every  firaetional    "  Pdicy  of  Assnraiioe.'* 
part  thereof;"  see  schedule  to  act  ia 
appendix. 
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the  several  interests  as  for  one  entire  sum,  in  order  to  avoid  ^*fl??2^ 
paying  the  duty  which  would  have  been  due  to  the  revenue  the  stamp  acts. 
in  respect  of  these  fractional  sums,  had  the  several  interests 
been  insured  in  several  policies,  (s)  Such  was  the  con- 
trivance which  the  clause  was  introduced  to  prevent:  the 
following  case  will  illustrate  the  nature  of  the  practice,  and 
tbe  rigor  with  which  the  courts  of  law  have  applied  this 
clause  in  suppressing  it. 

*An  insurance  broker  was  employed  by  six  different  sets  ^^  ^^ 
of  owners,  who  divided  between  them  the  whole  interest  in  operation, 
a  cargo  (intended  to  be  shipped  from  London  to  some  port       *  48 
in  the  Baltic),  to  effect  an  insurance  on  the  cargo  for  9500/., 
which  was  estimated  as  the  aggregate  of  their  respective 
interests :  the  exact  amount  of  each  several  interest  not  being 
known  at  the  time,  the  broker  insured  the  aggregate  sum  of 
9500/.  in  one  policy,  which  was  properly  stamped  for  that 
amount  considered  as  an  entire  sum.    Upon  afterwards  calcu- 
lating the  amount  of  the  several  interests,  including  premiums 
and  expenses  of  insurance,  they  were  found  to  be  as  follows : 
1660/.,  270/.,  1045/.,  808/.,  4495/.,  and  1222/.,  amounting 
manericaUy  to  the  very  sum  insured  ;  but,  on  account  of  the 
diflerent  fractional  parts  af  100/.,  requiring,  as  it  was  objected, 
a  stamp  of  a  higher  rate  than  upon  one  entire  sum  of  9500/. 
upon  the  same  interest. 

This  was  obviously  a  very  hard  case,  as  the  actual  amount 
of  the  several  interests  bad  not  in  fact  been  calculated  at  the 
time  the  insurance  was  effected ;  nor  in  fact  could  have  been, 
as  it  would  depend  on  the  amount  of  premium  and  the 
expenses  of  the  insurances,  which  could  not  be  ascertained 
till  the  last  underwriter  had  signed.  Nevertheless,  the  court 
felt  themselv^  quite  unable  to  resist  the  objection,  and  were 
compelled  to  decide  that  the  policy  was  void  for  want  of  a 
proper  stamp.  (/) 

The  practical  result  of  this  decision  is,  that  where  it  is  ^<^  ™le 

^  '  as  to  stamp, 

intended  to  insure  several  interests  in  one  policy,  and  it  is  where  several 
mcertain  at  the  time  into  what  fractional  parts  the  whole  insured  in  one 
Bom  nmy  be  divided  in  proportion  to  their  respective  inter-  ^'^^' 
ests,  due  allowance  must  be  made  for  a  stamp  large  enough 
to  cover  them  all. 

(«)  See  Mr.  Scarlett's  aigunent  in  Bapp  v.  AHnntt,  15  East,  003. 
(<)  Bapp  9.  AUnntt,  15  East,  601. 
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Sect.  VU.    Of  Labels  and  Agreemenis  to  insure^  as  ^fecM 

by  the  Stamp  Acts* 


Of  labels  and 
agnementfl  to 
insure,  as  af- 
fected by  the 
stamp  acts. 

Use  of  labels 
orsl^s. 

♦49 


These  are  not 
available  in 
evidence  if 
unstamped. 


No  instrument 
can  be  Itgatty 
binding  as  a 
contract  of  in- 
surance in  this 
country,  except 
a  policy  duly 
executed  on 
stamped  paper. 


§  38.  It  is  often  desirable  to  conclude  an  agreement  for 
insurance  immediately,  lest  some  intelligence  should  induce 
one  *  party  or  the  other  to  recede :  accordingly,  it  is  the  prae* 
tice  with  private  underwriters  in  this  country  to  subscribe  a 
slip,  or  short  memorandum,  of  the  proposed  insurance, 
which,  according  to  the  statement  of  one  of  the  special  jury 
to  Lord  Kenyon,  is  considered  to  be  binding  on  the  parties 
in  the  ordinary  course  of  business :  but  Lord  Kenyon  said, 
that  whatever  obligation  of  this  kind  there  might  be  in  point 
of  honor  and  good  faith,  the  underwriter  certainly  would  not 
be  bound  in  law,  for  the  assured  in  order  to  support  his  claim 
in  a  court  of  justice  must  produce  a  stamped  policy,  (u)  An 
underwriter,  whose  name  stood  first  in  the  policy  itself,  ia 
order  to  avail  himself  of  a  representation  made  to  another 
underwriter,  whose  name,  in  the  policy,  stood  after  his  own^ 
tendered  in  evidence  a  slip  of  paper  on  which  were  written 
the  names  of  the  underwriters  in  the  order  in  which  they  were 
applied  to,  and  by  which  list  it  appnred  that  his  own  name 
stood  after  that  of  the  undervinriter  to  whom  the  representation 
had  been  made :  but  Lord  EUenborough  at  the  trial,  and  the 
court  afterwards,  were  unanimously  of  opinion  that  the  slip 
or  label  in  question  could  not  be  received  in  evidence  for 
want  of  a  stamp,  in  order  to  show  that  the  contract  was 
different  from  that  which  appeared  on  the  face  of  the 
policy,  {v) 

It  is  in  fact  clear  from  the  combined  operation  of  the  11th 
and  14th  sections  of  the  35  O.  3.  c.  63.,  that  no  writing  or 
memorandum  whatever  can  bind  the  underwriter  in  this 
country  as  a  contract  of  insurance,  except  such  a  policy  as  is 
described  in  the  11th  seeticHi,  when  duly  made  on  stamped 
paper,  as  is  required  in  the  14th. 

That  act,  indeed  («;),  refers  to  the  practice  by  the  two  old 
companies,  of  noting  down  the  heads  of  intended  insurance 

(«)  Rogers  v.  Macarthy,  Paik  on  Ins.,  evidence.    Pawsoa  v.  Bamtv«lt,  Don^ 

8th  ed.,  p.  39,  where  such  a  slip  or  label  p.  12,  note  4. 
was  adduced  to  voiy  the  teens  of  a  poti-       {v)  Manden  v.  Beid,  3  East,  572. 
qr,  Lord  Mansfield  would  not  admit  the       (w)  CkatinaBd  by  7  Viot.  o.  21.  s.  4. 
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on  unstamped  labels,  and  sanctions  sncfa  practioe  so  far  as  tq  o(MMh§ad 
exempt  the  officers  of  the  companies  from  penalties  for  mrara^'aTaf- 
taking  snch  labels,  provided  they  make  out  the  policies  from  ^^  ^^ 
them  within  three  days  afterwards ;  but  the  act  goes  no 


*  further,  and  does  not  contain  any  recognition  of  such  agree*        «  «jq 
ments  as  legally  binding  instruments  between  the  parties. 
In  the  United  States,  where  the  restrictions  of  the  revenue  iptiiaUojted 

'  States  (where 

law  do  not  interfere,  and  where  the  great  mass  of  insurance  there  are  no 
business  is  carried  on  by  companies,  it  is  frequently  the  case  such^abeis  or 
that  a  memorandum  of  the  contract,  or  as  it  is  often  called  nolm*^ le- 
there,  *^apremtnn  noiCy^^  is  made  out  and  subscribed  before  ^jjjji*^^^. 
executing  the  policy :  in  such  case,  by  the  general  practice  tain  the  lenns 
and  understanding  amongst  American  underwriters,  it  is  andareoeipi  ' 
considered  that  the  risk  is  assumed  and  the  premium  due  i^,;^''^ 
from  the  subscription  of  such  note  or  memorandum. 

The  Supreme  Court  of  Error  in  New  York  has  decided 
that  such  contracts  are  legallp  binding  when  they  contain  the 
terroa  of  the  contract  sufficiently  expressed,  and  an  acknow- 
ledgment of  the  receipt  of  premium,  (x)  (') 


Sbct.  Vin.  Of  Correctiom  and  Alterations  in  the  Policy, 
boih  at  Common  Law  and  as  affected  by  the  Stamp  Acts. 

Art.  1.  Alterations  in  the  Policy  at  Common  Law. 
^  39.  The  policy  is  the  only  legal  evidence  of  the  terms  ^J^^^J^ 

iae)  t  Peridna  v,  Waah.  fna.  Co.,   4    who  detaila  at  length  the  caaea  decided  oa 
Cowen,  645.    See  1  Phill.  Ina.  9  to  20,    thia  aubsecU 


>See  M*Ciilloch  v.  Eagle  Inanrance  Co.,  1  Pick.  278;  Thayer  v.  Middlesex  Mut. 
Fife  Ins.  Co.,  10  Pick.  326 ;  Ocean  Ins.  Co.  v.  Canrington,  3  Conn.  357;  Mead  v, 
DaviaoQ,  3  Addph.  di  £31.  303 ;  1  Dner  Ins.  66,  fi  11. 

Agireements  to  insore  are  often  made  by  correspondence;  bat  in  snch  cases,. the 
court  irfll  not  deduce  a  contract  from  the  letters,  unless  the  assent  of  both  parties  to 
aU  tbe  teims  proposed  deariy  appears.  The  minds  of  the  parties  must  appear  to  have 
fuBy  met  upon  the  same  subject-matter  in  the  same  sense.  Ooean  Ins.  Co.  v.  Ca^ 
nagum^  3  Conn.  357;  Eliason  r.  Henshaw,  4  Wheat  228. 

A3  to  the  stage  of  the  transaction  where  a  bargain  for  insurance  by  oorrespondence 
will  be  regarded  as  binding,  whether,  when  a  letter,  accepting  a  proposal  for  insur- 
amoe,  has  been  placed  in  the  mail  for  transmission,  or  when  it  has  been  actually 
by  the  correspondent  making  the  proposal,  there  has  been  some  conflict  of 
Tlie  better  opinion  seems  to  be,  that  the  agreement  becomes  binding  when 
the  letter  aooepling  an  offer  haa  been  placed  in  the  mall  for  transmission,  and  is  be- 
yond tbe  ooatrol  of  the  party  sending  It  1  Duer  Ins.  67, 9  13;  Thayer  v.  Middlesex 
Mat.  Five  buk  Co.,  10  Pick.  332 ;  Mactkr  v.  Frith,  6  Wend.  104 ;  Adams  a.  Lindsell, 
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ft     of  the  contract  of  Marine  Insurance ;  and,  as  such,  will  be 

the  policr  at  'jj  i  <• 

comnookw.  avoided,  according  to  one  of  the  best  known  rules  of  the 
cannocba  coinmon  law  {p)y  by  any  material  alteration  introduced  into 
h!^^^tifS^^  ^^  without  the  consent  of  aU  parties,  after  it  has  once  been 
all  parties.        underwritten.  (*) 

^Jj^^^  Until  that  time,  as  it  is  merely  infieri^  and  neither  a 

nuy*  contract  nor  evidence  of  one,  any  alteration  whatever  may 

be  made  with  the  cognizance  only  of  the  parties  imme- 
diately concerned.    Thus,  where  an  insurance  had  been 
originally  efiected  ^<  an  the  profits  of  the  goods  valued  at  500Z.," 
to  which  defendant's  name  was  subscribed,  and  in  the  mar- 
61  *        gin  *of  the  policy  were   the  words,  signed  by  defendant's 
initials  ^^  on  his  share  of  the  goods^  say  one  jyih^  valued  at 
lOOO/,,  and  it  appeared  that,  after  defendant  had  signed  the 
policy,  the  plaintiff's  interest  turned  out  to  be  larger  than  was 
supposed,  and  therefore  some  days  after  the  Jirst  subscript 
Ofniy  but  before  the  whole  sum  insured  was  subscribed^  the  mar- 
ginal words  had  been  added  by  defendant's  consent ;  Lord 
EUenborough  was  of  opinion  that  the  alieraiionj  though  mate- 
rialy  did  not  vitiaie  the  policy  ^  as  it  was  all  in  fieri^  and  con- 
stituted but  one  agreement,  (z) 
AmufoiEw,  If,   indeed,  it  can  be  made  most  clearly  to  appear  that 

Jj^ftJ^^^kTiMy  there  has  been  a  mistake  committed  in  drawing  up  the  policy, 
•criSu^be"**^  and  that  the  terms  employed  in  it  are  not  such  as  rightly  to 
ahered  ina        express  that  which  was  the  true  intention  and  understanding, 

court  of  equ'tf,         * 

in  a  yeiy  strong 

dear  case,  with-       (y)  Master  v.  Miller,  4  T.  Bep.  320.    rial,  seems  not  to  avoid  it    Nichols  t. 

^i.S**®''*  ^^     2  Hen.  Black.  230.    1  Smith's  Leading  Johnson,  10  Conn.  192 ;  1  GreenL  £v. 

Cases,  (Amer.  ed.)    4^  and  notes;  1  ^  566,  and  note. 

Greenl.  Ev.  f  565.    An  alteration  of  an  {x)  Robinson  v.  Tobin,  1  Staik.  336. 
instrument  by  a  stranger,  though  mate- 

1  Bam.  &  Aid.,  681 ;  M'CuIloch  v.  Eagle  Ins.  Co^  1  Pick.  283 ;  Boutledge  v.  Grant, 
3  Carr.  &  Payne,  267. 

<  Chitty  Cont.  (7th  Amer.  ed.)  783  to  785^  in  notes,  where  this  subject  is  considered 
and  the  cases  cited ;  lb.  685,  note ;  1  Duer  Ins.  78,  79,  §  24  to  §  27 ;  1  Phill.  Ins. 
40, 41.  It  would  appear  to  make  no  diffi^rence  in  the  effect  whether  the  alteration, 
erasure,  or  interlineation  is  found  in  the  body  of  the  poUcy,  or  is  made  by  wonk  \rrit- 
ten  in  the  margin,  leaving  the  terms  of  the  policy  unchanged.    1  Duer  Ins.  81,  §  26. 

It  seems  to  be  properly  a  question  for  the  jury  to  decide,  whether  the  alteration  was 
before  or  after  the  execution  of  the  instrument,  and  whether  made  with  or  without 
the  assent  of  the  adverse  party.  Chitty  Cont.  (7thAm.  ed.)  786,  note,  where  the 
cases  are  cited  and  considered.  It  has  sometimes  been  held,  that  an  erasure  or  alter- 
ation appealing  on  the  face  of  an  instrument,  )b  presumed  to  have  been  made  after 
execution ;  but  this  proposition  does  not  mee(  with  um'versal  assent.  Chitty  Cont. 
(7th  Am.  ed.)  786,  note;  1  Greenl.  £v.  %  564. 
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botb  of  the  assured  and  the  underwriters  at  the  time  they  en-  AKemtiow  in 
tered  into  the  contract,  a  court  of  equity  will,  in  very  strong  oonunco^. 


»,  disregard  the  language  of  the  policy,  and  interpret  it 
according  to  that  which,  by  the  concurrent  testimony  of  the 
parties  concerned,  appears  to  have  been  their  real  mean* 
ing.  (ay  But  a  court,  even  of  equity,  ought,  in  the  language 
of  Mr.  J.  Story,  "  to  be  extremely  cautious  in  the  exercise  of 
such  an  authority,  and  ought  to  withhold  its  aid  where  the 
mistake  is  not  made  out  by  the  clearest  evidence,  according 
to  ike  understanding'  of  both  parties  j  and  upon  testimony  en- 
tirely exact  and  satisfactory,  {by 

The  following  is  the  only  well  authenticated  instance  in  Case  in  wfakb 
wfaicb  the  court  has  actually  exercised  this  power.  eql^^  «z. 

In  a  policy  on  the  ship  Eyles,  effected  with  the  London  !J^  *^ 
Assurance  Company,  the  risk  was  described  as  \^  to  commence 
from  and  tmmediateiy  after  her  departure  from  Fort  Sk 
Oeorge.^^  But  the  risk  in  that  clause  of  the  policy  which 
describes  the  voyage  was  specified  to  begin  "  at  and  from  " 
Fort  St.  George  (c),  and  the  policy  was  also  proved  to  have 
*been  fiUed  up  from  a  label,  signed  by  the  agent  of  the       *52 


(a)  Per  ImA  Haidwicke,  io  1  Yes.  foaoda  bis  remark^  that  eveo  in  this  case 

319.  the  decisioa  of  the  chancellor  seems  to  be 

{b)  tAndiews  •.  Evex,  Fire  and  Mar.  rather  a  coostractioo  of  the  wfade  poUoj^, 

Ihl  Co^  S-Xasoa  6.  than  an  alteration  of  its  provisiQiM.    1 

(c)  It  is  upon  this  that  Mr.  Fhiilips  Phillips  on  Ins.  43. 

*  The  power  of  a  Ooort  of  Bquity  to  reform  a  policy  of  insnranoe  so  as  to  make 
it  oorrespood  with  the  real  agreement  between  the  parties,  stands  upon  the  same  foun- 
dation  as  its  power  to  rectify  other  written  instruments,  and  the  exercise  of  this  power 
depends  in  aB  oases  upon  the  sane  pifociples.  Gfams  v.  Boston  Marine  Ins.  Co.  S 
<^snch,  441;  Lyman  v.  United  Ins.  Co.  2John?  Ch.  630;  1  Duer  Ins.  71,  S  10 ; 
Hpganv.  Del  Ins.  Co.  1  Wash.  C.  C.  419 ;  S.  C.  2  Wash.  C.  C.  4 ;  Pember  v.  Mathers, 
1  Bro.  C.  C.  (PeiUns's  ed.)  54  &  note  ;  Jordan  0.  Sawkins,  4  ib.  478,  note  ;  Rich 
9.  Jackson,  ib,  914»  note;  WooUam  r.  Heara,  7  Ycaey  (Sumner's  ed.)  211,  note ;  Git- 
lespier.  Moore,  2  John.  Ch.  589 ;  Keisselbrackp.  Livingston,  4  John.  Ch.  144;  1  Story 
Eq.  S  161 ;  PeteiMii  0.  Grover,  20  Maine,  363. 

*  Tihon  V.  Tilton,  9  N.  Hamp.  308,  393 :  Lyman  v.  United  Ins.  Co.  2  John.  Ch. 
C30;  Gillespie  v.  Moore,  2  John.  Ch.  580^  599, 600.  In  this  case  last  cited,  Mr.  Chan- 
oeUor  Kent  held,  that  Equity  will  relieve  against  a  muCoie,  as  weH  as  against  Wifrmtd^ 
m  a  deed  or  other  compact  in  writing ;  and  parol  evidence  is  admisnble  to  prov*  the 

though  it  is  denied  in  the  answer,  and  this  either  where  the  plaintiff  seeks 
sOrmatively,  on  the  ground  of  the  mistake,  or  where  the  defendant  sets  it  upas 
n  defeoocy  or  to  rebat  an  equity.  See  also  Keisselbrack  v.  Livingston,  4  John.  Ch. 
144. 

The  power  of  a  Court  of  Equity  of  general  jniisdietion  to  reibrm  or  rectify  a  000- 
tract,  as  not  within  the  Equity  jurisdiction  of  the  Supreme  Court  of  Massachusetts. 
Leach  •.Leach,  18  Pick.  06;  Dwight  e.  Pomeroy,  17  Mass.  303 ;  Baboockv. 
22  Pidc.  61, 70. 


w  rsB  roucT. 


Akenttioiw  in 
thepoUoy  at 
ooBunoQ  law. 
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confined  to 
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and  cannot  be 
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courts  of  liHO. 


assured,  aad  two  of  the  directors  of  the  company,  in 
the  risk  was  described  to  be  ^^  o^  and  from  "  Fort  Su  George. 
It  was  not  disputed  by  the  underwriters  to  have  been  the  ui- 
ientian  of  both  parties  that  the  policy  should  he^^aC  and/ramf " 
and  it  was  admitted  that  the  label  was  of  so  much  importance, 
that  the  policy  is  not  made  out  in  many  instances,  unless  in 
case  of  loss. 

Under  all  these  eireumstances,  Ltmi  Harduridee  held,  that 
the  policy,  agreeably  to  the  unmislakable  intention  of  all  the 
parties,  should  be  considered  to  be  a  policy  a^  ondfranL  {d) 

But  where  a  policy  described  the  risk,  as  ^^  ol  andjrem 
London  4o  Osiend^from  thence  io  RoUerdam^  and  tkence  to  the 
Canaries y  u>arr anted  an  Ostend  Ship^^^  aad  the  assured  applied 
to  have  his  policy  rectified,  on  the  ground  that  the  parties 
intended  the  risk  to  commence,  not  from  London,  but  from 
Qstend,  but  the  evidence  as  io  this  poini  appeared  to  be  con- 
tradidoryy  Lord  Hardwicke  refused  to  entertain  the  appli^ 
cation.  His  lordship  admitted  that  the  Court  of  Chancery 
had  jurisdiction  to  relieve  in  respect  of  a  plain  mistake  ia 
contracts,  if  reduced  into  writing,  contrary  to  the  intention 
of  the  parties,  but  would  only  exert  such  power  upon  being 
satisfied  by  the  strongest  possible  evidence^  that  a  mistake  had 
really  been  made.  {eY 

And  this  power  (notwithstandibg  a  case,  which  turns  out 
to  have  been  incorrectly  cited  by  Lord  Holt,  in  support  of  a 
contrary  opinion)  must  now  be  considered  to  be  stricdy 
confined  to  courts  of  eqtdiy.  (/)  A  court  of  law  can  only 
seek  for  the  intention  of  the  parties  in  the  policy  itself, 
which  alone  is  conclusive  evidence  of  the  contract,  and  can 
no  more  be  varied  or  contradicted  by  parol  evidence  than 
any  other  description  of  written  instrument  whatev^.  {gY 


(d)  Motteux  V.  London  Ass.  Gomp., 
1  Atkjrns,  545,  the  label  would  certainly 
not  have  been  received  in  evidence  for 
this  purpose  since  the  35  Geo.  3.  c.  63. 
see.  11  Sl  14 ;  see  Manden  v  CU»d,  3 
EaBt,(r72. 

(«)  HenUe  v.  Royal  Exoh.  Ass.  1  Yea. 
317. 

(/)  See  cases  cited  in  PhilL  Ins.  40-43. 


{g)  So  held  in  Weston  v.  Eames, 
1  Taunt.  115,  overruling  as  to  this 
point.  Bates  9.  Qiabham,  2  Salk.  444 ; 
the  case  thtr*  cited  by  Lord  Holt  as  prov- 
ing that  paid  evidence  may  vary  the 
terms  of  a  policy,  is  Kaimes  «.  Knightly, 
Skinner  54,  which  in  fact  pnoves  the  ooa- 
trary,  Marshall  on  Ins.  p.  8®. 


^  See  the  cases  cited  arttSy  51,  in  notes,  GiDespie  v.  Moore,  2  John.  Ch.  593;  533. 
*  Cheviot  V.  Barker,  2  John.  351 ;  Manly  o.  Un.  Mar.  and  F.  Ins.  Co.  9  Mass.  85; 
Mellen  9.  National  Ins.  Co.  1  Hall,  452 ;  Chambeilaia  v.  Hanod,  5  Greeal.  420. 
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*'  PoHdeSy^*  saLjs  C.  J.  Pemberton  (in  the  Tery  cfise  cited  by  AKentiooi  ia 
Liord  Hcdt,)  "  are  sacred  things^  and  a  merehant  studlno  more  ^^Limoa^iiw. 
be  allowed  to  go  from  what  he  has  subscribed  in  themj  ikon  he 
ikat  subscribes  a  biU  of  exchanged*  (k) 

Tbe  contract  of  the  underwriters  is  complete  when  they  a  miBtahB 
have  sigiled  the  policy ;  bot  a  mere  declaration  of  interest  to  SLre  £c3tm. 
be  afterwards  made,  stands  on  a  different  footing ;  it  is  the  s^b^J^'to^ 
mere  exercise  of  a  power  conferred  on  the  insured,  and  T^eed  ^^^^^^ 
not  of  necessity  be  in  writing  ;  if,  therefore,  a  broker  has  com-  sumds  on  a  ^- 
mitted  a  blunder  in  making  this  declaration,  as  where  he  has  uid maybe'' 
declared  goods  by  the  wrong  ship,  this  blunder  may  be  recti-  ^^arciuK  byr\ 
fied  by  parol  evidence,  either  with,  or  without  the  assent  of  <»artof  tour. 
the  underwriters,  (t) 

Although  it  be  true,  however,  that  a  court  of  law  cannot  The  paitiea 
receive  parol  evidence  to  rectify  a  mistake  in  a  policy,  yet  the  bowever^may 
parties  themselves  may,  by  consent,  introduce  any  alterations  ^SoSHob^o^ 
into  the  policy,  even  after  it  is  underwritten,  which  may  be  2l!Sio(Mreieii 
required  by  their  mutual  interests  and  sanctioned  by  their  after  exeoutkm, 
mutual  agreement  (subject,  as  we  shall  hereafter  see,  to  the  the  operacioa 
provisionsof  the  Stamp  Act);  and  such  alterations,  if  properly  jaws.  *'*^ 
signed,  and  not  infringing  the  provisions  of  the  Stamp  Act, 
form  as  valid  a  contract  between  the  parties  as  the  terms  of 
the  original  policy/ 

As,  however,  no  contract  can  be  aUowed  to  have  the  effect  Bat  tbeae  aU 
of  varying  or  altering  another,  which  is  not  of  as  high  a  beinwriUng, 
nature  as  the  instrument  upon  which  it  so  professes  to  operate,  ^licyw  k 
Aese  alterations  must  be  in  writingy  either  in  a  separate  instru-  J^{?'""^" 
ment,  or  by  memorandum  on  the  policy ;  and,  in  either  case, 
sabscribed  by  the  under  writer^,  who  are  intended  to  be  bound 
by  them*  {j)  * 

The  only  finround  upon  which  a  written  alteration  of  this  f?^,?^  "Jfy 

J    o  r  binding  when 

kind  can  be  binding,  upon  any  of  the  parties  to  the  original  «fDed  ^  the 
^policy,  arises  from  his  having  signified  his  assent  thereto  by  partiea. 
his  signature :  although,  therefore,  all  the  rest  of  the  under-        *  54 
vrriters  may  have  signed  such  an  indorsement ;  yet,  if  only 

{k)  Kaimea  9.  Knightly,  Skinner,  54.  IJ)  Kaknes  v.  Knightly,  SIdnner,  94. 

(f)  Robinson  v.  Toaray,  3  Camp.  198.    Bobinson  «.  Tobin,  1  SUuIe,  336. 
S.  a  1  Manle  4t  Sd.  319. 

>  See  Merry  *.  Prinoe,2]|a«.  ITS;  1  Gieenl.  Ev.  f  968a. 
*  Head  a.  Fnfw.  Ina.  Co. ;  2  Oranch,  168 ;  1  Doer  Ina.  78^  f  SI 
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Aitn^nsia    one  have  not  dooe  eo^  he  is  not  bound  by  the  policy, 
oommon  law.     altered ;  and  this  even  where  he  has  never  refused  to  sign  it, 

Thote  under."  ^*^  ^  ^^^V  ^^^'"^^  ^^^  i^  i^  having  been  presented  to  him 
wnten  who      ag  to  the  rest  of  the  underwriters,  was  his  absence  in  a  distant 

fofuM  to  Mgn 

the  aiteratioos    part  of  the  counury.  (k) ' 

thewby,  onS  oi  The  general  rule  tke^  is  that  a$iff  material  alteration  of  ike 
^lUeyw void  P^^^9  ^  ^  ossurei^  avoids  the  poUcy^  except  as  to  those 
ii^BBm^  Mcfenm^^  who  have  consented  to  it  in  teriting'j  by  siAscribitig 
the  memoranduMy  in  which  the  alteration  is  speckled.  (/) 


What  are  ma-       The  question  has  generally  been,  what  constitutes  a  tnaterial 

Mfia/alteratioiis  .  ...  irn*  i 

mpoiicieaat      alteration;  and  upon  this  point  the  followmg  cases  have 

oommon  law.      ««,•  ^^  . 

ansani' — 
^Stn^^  Where  a  ship  was  insured  from  Virginia  to  Rotterdam^ 

Alteration  of  ^^^  leave  to  call  at  a  port  .in  England,  and  the  assured,  after 
miitm?aL°  "  the  pohcy  was  underwritten,  by  consent  of  some  of  the  under- 
go » the  m-  writers  (indorsed  on  the  policy)  altered  her  destination  from 
■'■^■p'^f  •"^       Botterdam  to  Hull :  this  was  held  to  avoid  the  policy,  as  to 

wriUitg,  of  a  v        *^ 

Moifio  Mibfeot  all  the  underwriters,  except  those  who  had  signed  the  indorse- 

dfinMuanee.  a    /    \ 

B  a  poiiojr        ment.  (m) 

J^J^"*^      So,  where  a  policy  was  executed  in  the  common  printed 

printed  fonn.     fprm,  without  auy  description  of  the  specific  subject  of  insur* 

So  niterinff       ance  being  inserted  in  writing,  the  subsequent  insertion  of 

under  a  war-     such  description  was  held  to  be  a  material  alteration,  which 

'*°^^*  prevented  the  assured  from  recovering  on  the  altered  policy 

^r^iu^   against  any  of  the  underwriters,  except  those  whp  had  put 

^9***^^  their  signature  to  the  inserted  clause,  (n)    So,  where  the 

assured,  after  subscription  by  the  underwriter,  altered  the 

time  of  the  warramtytosail,  without  his  consent,  this  was  held 

to  be  a  material  alteration,  (o)    So,  where  the  assured  altered 

55  *       *a  policy  ^'  from  Colmar  to  Portsmouth^^^  into  a  policy  ^^  from 

Colmar  to  Portsmouth^  ot  Weymouthj^^  Lord  Ellenborough 

(If)  Focahaw  r.  Chahert,  3  Brod.  &  Forshaw  o.  Chabert,  3  B.  &  B.   153. 

Bing.  156.  (ffi)   Laird  v,  Robertson,  4  Brown^ 

(/)  Laird  o.  Bobertaon,  4  Btown*a  Pari.  Pari.  Caaca,  48a 

Caaea,  488.     Langhom  o.   Cologan,  4  (n)  Langbom^.  Cologan,4Taunt.329. 

Tbunt.  330.    Fairiie  r.  Christie,  7  Taunt.  (o)  Fairiie  v.  Christie,  7  Taunt.  416. 

416.    CampbeU  v.  ChrisUe,  2  Slaric  64.  1  B.  More,  114.    S.  C.  at  N.  P.  Holt, 

Sannderson  v.  Symonds,  1  B.  ft  B.  426.  331. 

I  lDiiMlna.7St081,l24,l85. 

s  But  an  alteratkm  bf  a  atraogei^  liiougii  malwialy  iMiaa  not  to  avoid  the  initni- 
ment,  Nichols  «.  Johnaooi  10  Conn*  198. 


mled  that  **  he  could  not  recover  on  the  altered  policy  against  Aitentiooa  in 
UHderwriter,  who  was  ignorant  of  the  alteration,  even  common^aw. 


although  when  first  informed  of  it  the  underwriter  had  said  — ^— • 
be  would  not  take  advantage  of  it."  (p) 

So,  where  a  ship  was  insured  from  "  Cuba  to  Liverpool  with  rkl""®'"'^ 
liberty  in  that  voyage  to  proceed  to  and  touch  and  stay  at  and  om  of  the 
discharge  and  take  ia  at  any  ports  or  places  whatsoever,  of^^^a^. 
"without  j^ejudice :  "^  after  the  subscription  of  the  policy  a 
leave  ^^io  call  off  Jamaica  ^^  was  inserted.     The  court  held, 
that,  as  Jamaica  was  out  of  the  direct  course  of  the  voyage 
insured,  this  was  a  material  alteration  which  avoided  the 
policy  as  to  an  underwriter  who  had  not  signed  it ;  although 
bis  not  doing  so  appeared  to  have  arisen  solely  from  his  being 
oat  of  the  ¥ray,  and  therefore  not  applied  to  at  the  same  time 
as  the  other  underwriters,  who  had  all,  Avith  the  exception  of 
the  defendant,  signified  their  assent  by  their  signatures,  {q) 

On  the  other  hand,  where  the  oHeration  is  not  material,  it  Bat  an  alter* 
will  not  vitiate  the  policy  in  toio  '  but^  in  such  case,  if  some  seated  to,  if 
of  the  underwriters  have  consented  to  the  alteration,  after  doJ^aatlmoSd 
die  policy  is  executed,  and  others  refuse,  those  who  consent  ^®o  wfto  £e 
■lake  the  altered  instrument  their  own  ;  but  those  who  do  dusentient 

.     ,.   ,  ,  .     .         .    .      I  /   V  underwriter, 

not,  remain  hable  on  their  original  contract,  (r)  but  leaves  him 

The  following  nitrations  have  been  considered  not  to  be  Original  policy. 
maierioL    A  p<^cy  was  originally  filled  up,  '^  on  the  three  What  alter- 
Sieiersy  at  and  from  Cadiz  and  Seml/e  to  Liverpool :  "  after  ^u^^  *^ 
the  policy  was  underwritten  the  broker  added  the  words  The  woids  Lm 
"Tres  Hermanas"  (Spanish  for  "the  Three  Sisters"),  and  2SX?^ 
also  the  words  " both  or  either : "  Lord  EUenborough  said  silten " asihe 
that,  '<  as  the  English  name,  the  Three  Sisters^  did  not  amount  ^P^pf^J^ 

Q»)  Campbell  v.  Christie,  2  Staik.  64.        (r)  Per  Richaidson,  J.,  in  SaonderMu 
(q)  PMshaw  9.  Chabert,  3  Brod.  &    r.  M*Callum,  4  J.  B.  Moore,  5. 


I  An  iamiaterial  alteratioa  will  not  avoid  a  contract  by  whomsoeYer  made.  Fal- 
aiouth  0.  Boberts,  9  Meet,  dc  Welsh.  409 ;  Pequawket  Bridge  p.Mathea,  8  N.  Hamp. 
130 ;  Kicfaola  v.  Jofanaon,  10  Coon.  19S ;  Chitty  Coat.  (7th  Amer.  ed.)  784, 785,  notes. 
See  1  Greenl.  Er.  f  SGS. 

An  alteration  of  a  written  promise  by  the  maertion  of  a  word,  which  the  law  would 
•■Kily,  will  noc  annul  the  oontraet  although  ft  be  intertined  by  the  pmmisee  wilfae«t 
eoaaeoL  Hont  v.  Aduns, 6  MaM.  5X9;  Chitty  Coat  (7th  Amer.  ed.)  784,  in  note; 
1  Greenl.  £v.  f  567. 

Whether  an  aheralioa  is  ottterial  is  a  quealion  of  laW,  and  it  ia  emr  for  the  Comt 
«»lB«ve  thatqueMka  toajory.  StepbeoB*.  Oraham,7  8Qi9.  ds  B.  506;  Bowosv. 
J«weU,3N.  Hamp.543;  Stoeia  «» Spaooer,  1  Peter%592. 


56  OV  MDE  POtlCT. 

^terationsin     to  a  Warranty  that  the  ship  was  an  English  ship,  the  policy 

oommon  law.     was  not  avoided  by  merely  inserting  the  equivalent  Spanirii 

name  of  *  Tres  HermanasJ*  ^     As  to  the  words  "  both  or 

56*        *  either,"  his  Lordship  said,  that  ^^as  the  ship,  as  originally 

insured,  had  the  option  of  going  both  to  Seville  and  Cadiz  or 

notj  as  it  might  suit  the  exigencies  of  the  adventure,  these 

words  did  not  give  any  additional  liberty,  and  therefore  did 

not  affect  the  legal  operation  of  the  instrument.**  (s) 

Tke  words  "to      A  ship  was  insured  "  from  Liverpool  to  her  port  or  ports  of 

in  a  liberty  "to  discharge  and  loading  in  Africa^  during  her  stay  there  and 

^^    not  ma-    ^^^  ^  Liverpool^  with  liberty  to  proceed  and  sail  to  and 


terial. 


touch  and  stay  at  any  ports  6r  places  wheresoever,  to  seU, 
barter,  and  exchange,  and  load,  unload,  or  reload  goods  at 
any  or  all  of  the  ports  dnd  places  she  may  call  at  or  proceed 
to."  The  broker,  after  the  subscription  of  the  policy,  fearing 
that  the  words  employed  might  not  be  sufficiently  extensive 
to  include  a  trading,  added  the  words  '^  and  trade  J^  He  then 
presented  it  to  the  various  underwriters  for  their  consent  to 
this  alteration,  which  most  of  them  signified  by  signing  their 
initials  to  the  underlined  words :  the  defendant  however 
refused  to  do  so,  alleging  that  he  never  underwrote  trading 
policies  to  Africa.  Upon  this  state  of  facts  it  was  contended, 
that,  as  the  defendant  had  expressly  refused  to  underwrite  a 
trading  policy  to  Africa,  the  alteration  in  question  must  be 
deemed  material ;  but  the  court  were  clearly  of  opinion  that 
it  was  not  so,  because,  independently  of  the  words  inserted, 
the  plaintiff  had,  upon  the  true  construction  of  the  policy  as 
it  originally  stood^  liberty  to  trade  on  the  coast  of  Africa,  so 
that  the  added  words  had  made  no  material  alteration,  (t) 


Sect.  IX.  —  Art.  2.  Alterations  in  the  Policy ^  as  ajfected 

by  the  Stamp  Ajcts. 

§  40.  The  cases  hitherto  considered  were  decided  npon 
the  principles  of  the  common  law,  and  from  them  it  appears 
that  any  material  alteration  of  the  policy,  introduced  into  it 
after  it  is  effected,  without  the  consent  of  the  underwriters. 


(«)  Clapham  v.  Col^gan,  3  Oanip.  388.       (t)  Sandenon  v.  Sjmondi,  1  Biod.  ^ 

Buig.4d9. 
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lenders  it  wholly  void ;  but  that  the  underwriter  by  *sig-  AitemtioiM  m 
nifying  his  assent  to  snch  alteration,  is  estopped  from  taking  affected  b^  the 
the  objection,  and  the  policy,  as  to  him,  remains  in  full  ^^"P'*^ 
fiorcse.  57  * 

The  35  Oeorge  3.  c.  63.  sect.  13.,  in  effect  provides,  that  35  o.  6.  c  63. 

even  where  ike  underuniter  has  so  consented  to  the  atteration  in  *'  ^^* 

the  policy,  the  altered  policy  shall  be  void,  without  a  fresh 

stamp,  onless  the  alteration  comply  with  all  the  requisites 

specified  in  the  clause.    The  clause  is  as  follows :   ^'  That 

nothing  in  this  act  contained  shall  extend  to  or  be  construed 

to  extend  to  prohibit  the  making  of  any  alteration  which  may 

lawfully  be  made  in  the  terms  and  conditions  of  any  policy  of 

insurance,  duly  stamped  as  aforesaid,  after  the  same  shall 

have  been  underwritten,  or  to  require  any  additional  stamp, 

by  reason  of  such  alteration,  so  that  such  alteration  be  made, 

(1st,)  before  notice  of  the  determinoHon  of  the  risk  originally 

insured;  (2d,)  and  the  premium  or  eonsideration  originally 

paid  or  contracted  for  shall  exceed  the  rate  of  10s.  per  cent. 

on  the  sum  insured ;  (3d,)  and  so  that  the  tbssq  insured  shall 

BBXAm  thepropertjf  cf  the  same  person  or  persons  ;  (4th,)  and 

aa  that  such  alteration  shall  not  prolong  the  term  insured,  be> 

yofld  the  period  allowed  by  the  act  (u) ;  (5th,)  and  so  thai  no 

addtHanal  or  further  sum  shall  be  insured  by  reason  of  such 

aUeraiion.'^  (t?) 

It  will  be  observed,  that  this  act  does  not  legalize  any  alter-  Tbe^eot  of 
ation  in  policies,  which  would  have  been  illegal  at  common  not  to  legalise 
law :  where  the  underwriter  has  not  signified  his  assent^  the  or^^atoom^ 
alteration,  if  material,  still  avoids  the  policy  at  common  law  ;  ™*^j[J7au1Ii. 
bat,  even  tbouirh  the  underwriter  have  assented  to  it,  the  teratkma  fatal, 

^  .         eTeD  though 

policy  if  not  re-stamped  will  be  void  under  the  statute,  unless  assented  to  by 
the  alteration  comply  with  all  the  requisites  of  the  13th  sec-  wHten,  unie* 
tion ;  for  no  consent  of  parties  can  authorize  an  infringe-  ^^^^!^ 
ment  of  the  revenue  laws,  and  the  underwriter,  however  stamped,  or  the 

alteratioDs  fall 

ungracious  the  defence  may  be,  is  not  estopped,  by  his  con-  within  the 
sent  to  the  alteration,  from  insisting  upon  it,  as  an  evasion  of  ^Se. 
the  statute. 
Several  cases  have  been  decided  upon  thii  section  :  one  of  ^^^^  ^ 

tfaeoiaiMD. 

(»>  Twtim«ioirth>onattoepoiiey.       ■  BrMkellMBk  «.  Siigfoe>  1  B.dB  Ad. 
{9)  Tto  SLialiDM  si%ht  to  meefcw  a  Ifl^    p.  88. 
«nl  oooatradiaii.    Per  Lofd  Teoleviea, 


« 


OJf  THB  POIiICY. 


Altemtknsia 

the  poUoy,  as 
afiected  oy  the 
stamp  aoifl. 

Meaoing  of  th^ 
words  *^h^or§ 

ofthsrisiofi- 
ginaUy  ingwr^ 

Cases  upon 
Uuspoiiit. 


Gases  upon  the 
point,  whether 
the  alteration 
was  merely  an 
alteration  in 
the'*«ir»wafl^ 


ofthepoUey,  or 
in  the  kind,  de- 
scription and 
ownership  of 
the  thing 
insured. 


the  first  points  was  to  asc^tain  the  meaning  of  the  clause, 
which  required  the  alteration  to  be  made  '^  before  notice  of 
the  determination  of  the  risk  originally  insured  : "  the  courts 
have  decided,  that  by  these  words  is  meant  that  determincUiati 
of  the  risk  which  is  caused  "  by  the  loss^  or  safe  arrival  of  the 
tiiinff  insured^  or  by  the  final  end  and  condusum  of  ike 
voyage*^^  (tr)  Hence,  where  by  the  original  terms  of  the 
policy  the  risk  insured  was  '^  on  goods  to  be  shipped  on  board 
ship  or  ships  which  should  sail  between  the  1st  of  October, 
1799,  and  the  Ist  of  June,  1800,"  and  a  memorandum  ex- 
tending the  time  of  sailing  until  the  1st  of  August,  1800,  was 
written  on  the  policy,  after  the  original  time  for  saHiag  had 
expired^  but  before  the  loss  happened^  Lord  Ellenboroiigh 
held,  that  this  was  an  alteration  made  before  notice  of  the 
determination  of  the  risk,  and  therefore  did  not  require  a 
fresh  stamp,  (x) 

So,  where  a  ship  was  insured  '^  from'Stockholm  to  Swinne^ 
mundcy^  and  the  ship-owner,  finding  (from  advices  received 
by  the  captain  after  the  ship  had  sailed  on  her  voyage,  and 
was  lying  at  Wisburg  for  repairs)   that  it  was  doubtful 
whether  the  enemy  might  not  be  at  Swinnemunde,  applied 
to  the  underwriters  for  their  assent  to  alter  the  policy,  by  ad- 
ding the  words  ^^  Kasnigsberg  or  Memel^^  after  the  wrord 
^'  Swinnemundef^^  to  which  the  underwriters  agreed,  and  the 
policy  was  altered  accordingly :  it  was  contended  that  this 
alteration  required  a  fresh  stamp,  because  the  risk  in  this 
case  was  determined  within  the  meaning  of  the  a«t,  when  it 
was  decided  that  the  ship  should  not  proceed  to  Swinne- 
munde, the  terminus  ad  quern  of  the  original  voyage ;  but  the 
court  held,  that  no  fresh  stamp  was  requisite,  for  the  altera- 
tion was  made  while  there  was  only  an  intention  to  determine 
the  risk  originally  insured^  and  before  its  actual  determina- 
tion- (y) 

The  most  frequent  and  important  question,  however,  that 
has  arisen  under  the  act,  has  been  to  ascertain  whether  the 
alteration  in  the  policy  was  a  mere  alteration  in  the  terms 
and  conditions  of  the  instrument,  or  whether  it  involved 


(w)  Per  Lord  EHenboioagh,  in  Ken- 
sington 9.  Inglis,  8  East,  p.  220. 
{x)  Kensington  9.  Englis,  8  East,  273. 


(y)  Ramsbom 9.  BoU,  5Maiile&SeL 
267 ;  see  also  Bfonlmlhank  *.  Sngnie^  1 
B.  dt  Ad.  81. 
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an  alteration  ki  the  kind,  descriptioHi  and  ownership  of  the  Aiteratiowia 

,  -      ^  .  •  the  policy,  as 

flnbject  insared.  aflected  byth» 

The  13th  section,  it  will  be  observed,  refers  only  to  altera-  "^^°^^  ^^ 
tions  in  the  "  terms  cmd  condilions  "  of  the  policy  ;  and  the 
elanse  marked  (3)  requires  that  the  alteration  should  be  so 
made  "  that  the  thing  insured  shall  remain  the  property  of 
the  same  person  or  persons." 

The  construction  put  by  the  courts  upon  the  language  of  the  When  the  thing 
section  has  been,  that  alterations  made  with  the  intention  and  sul^is^"^ 
effect  of  changing  the  subject  matter  originaUp  insured  into  f^^^^  ^ 
aomething  specifically  different,  and  not  capable  of  being  in-  ^"^J^*^ 
aored  under  the  same  denomination,  were  not  within  the  ajieaaydfj^ 
section,  but  required  a  new  stamp,  although  complying  in  eapM$ofbdng 
other  respects  with  the  terms  of  the  act.  IaTm^^Sw©^ 

"  The  words,  the  thing  insured  shall  remain  the  property,  J^J^j^j^^ 
&c.,  appear  to  us,''  says  Lord  Ellenborough,  ^^  properly  to  muntbe  re- 
require  and  apply  to  one  identical  and  continued  subject-mat- 
ter of  insurance,  and  not  to  be  applicable  to  a  case  where  the 
thing  first  insured  is  not  only  in/act^  but  in  name  and  in  kind 
{as  a  spec^  subject  of  insurance)  essentially  different  from 
the  thing  first  insured"  (z) 

Hence,  where  a  policy  was  effected  "  at  and  from  London  "  Ship  and 
to  the  South  Seas,  during  the  ship's  stay  and  fishing  there,  whaling  voyage 
and  at  and  firom  thence  to  Great  Britain,"  <'  on  ship  and  f^,^ 
ooTPrr;"  and  then,  with  the  consent  of  the  underwriters,  ^^^^^^ 
after  the  subscription  of  the  policy,  but  before  notice  of  loss,  stamped. 
was  altered  into  a  policy,  '^  on  ship  and  goods  ;  "  Lord  EUen- 
borongb  held,  that  the  policy  after  this  alteration  required  a 
a  new  stamp,  because  the  ourprr  originally  insured  was  a 
totally  difierent  kind  of  thing,  on  a  whaling  voyage,  from  The  subject  of 
«  goods  "  to  which  the  altered  policy  was  made  to  apply,  (a)  ^^1^^  no^' 

It  must,  indeed,  be  carefully  borne  in  mind,  that  the  above  ^^^J^^^*!** 
decision  is  confined  to  cases  where,  by  the  alteration,  the  ^^^^^/^^^ 
kind  or  description  of  the  original  subject  of  insurance  is  only  the  same 
irhoUy  changed :  it  is  not  at  all  intended  that  the  subject  of  of  thing. 
insurance  should,  throughout  the  voyage,  continue  the  same  Casee  miutrat- 
specific  things  but  only  the  same  denomination  of  thing.  "^      ^'^^' 

*  Thus,  to  take  the  common  case  of  bartering  voyages,  in        *  60 
which  the  original  goods  insured  are  exchanged  for  other 

(jT)  Va  Lovd  EDenboiOBgli,ia  HiU9«        (a)  Hill  9  PattcD,  8  East,  373. 
P«ncn,  8  Easty  375. 


so  Of  raa  FOLicnr. 

AitOT^oiis  in     goods  in^  course  of  the  voytige^  yei^  as  all  continue  equally  to 
afieSedby  Uie   come  wUkifi  the  general  denomination  of  ^<  goods^^  ike  otter" 

'^'^^'^^ ation  in  the  mere  individual  things  produces  no  effect  on  the 

policy,  (ft) 
{^I^^^^Loj,  Upon  the  same  principle,  where  ao  insurance  was  effected 
^  "^4^^*  "  ^^  goods^  which  shotdd  first  sail  on  board  any  ship  or  skips^ 
alteration 'of  sailing  between  the  1st  of  October  1799,  to  the  1st  of  June^ 
flaiUngisnot  1800,  to  the  cmovnt  of  45,000/.,"  Lord  Ellenborough  held, 
aitere^m^  th&t  an  alteration  made  with  consent  of  the  miderwriters,  by 
matS^oftiie  extending  the  time  of  sailing  from  the  1*^  of  June  to  the  Ist 
insurance,  80     of  August,  did  uot  require  a  new  stamp,  for  it  was  a  mere 

aa  to  require  a       .  r       .       ,  *     •       *•  .  *►    t  i-  i 

freah  stamp.      alteration  in  the  terms  and  conditions  of  the  poncy,  and  not 

in  the  subject-matter  of  the  insurance ;  for,  non  constat^  that 

the  goods  shipped  on  board  before  the  altered  time  of  sailing 

were  different  goods  from  those  intended  to  be  shipped  on 

So,  cancelling    board  originally,  (c)    So,  where  a  policy  of  insurance  on  ship, 

•aTinua  poii^    Containing  a   warranty  that  the  ship  should  sail  on  a  given 

on  ship  requires  Jay,  was,  with  couseut  of  the  Underwriters,  altered   by  a 

no  fimh  stamp.        / '  '  ^  J 

memorandum  {indorsed  after  the  subscription  of  the  poHcy, 
but  before  notice  of  hss^)  whereby  the  underwriters  in  consid- 
eration of  a  farther  premium  agreed  to  cancel  the  warranty, 
and  to  make  a  return  of  premium  if  the  ship  sailed  with 
convoy.  Lord  Ellenborough  held  that  no  fresh  stamp  was 
necessary :  "  For,"  said  his  Lordship,  "  this  alteration  was 
made  before  notice  of  the  determination  of  the  risk  originaUy 
insured  "  —  ^^  the  thing  insured  remained  the  property  of  the 
same  person  "  — ''  and  no  additional  sum  was  insured  by 
means  of  such  alteration."  (d) 
Nor  changing        So,  where  the  specified  mark  on  the  goods^  as  well  as  the 
on  good&  and    Warranty  to  sail  on  a  given  day,  were  both  altered  by  agree- 
ufling^under^a    nient,  it  was    held,  that  this  Was  an  alteration,  not  in  the 
2{™"*y^**^       subject  insured,  but  only  in  the  terms  and  conditions  of  the 
policy ;  and  that,  therefore,  it  was  within  the  scope  of  the 
13th  section,  and  did  not  make  any  fresh  stamp  requisite ; 
61*         *and  this,  although   the  alteration  in  the  time  of  sailing 
changed  the  risk  from  a  summer  to  a  winter  risk,  (e) 
Neither  does  a      A  change  in  the  termini  of  the  voyage,  by  the  substitution 
^^^t^     of  another  port  as  the  port  of  destination,  is  an  alteration 


voyage. 


(5)  Per  Lord  Ellenbofongh,  8  East,  p.        {d)  Redsdale  v.  Shedden,  4  Camp.  107. 
377.  ifi)  Hubbanl  v,  Jaokaon,  4  Taont  IflO. 

(e)  KensingtoD  o.  IngUs,  8  East,  373. 


or  Tn  FOuoT«  61 

only  in  the  \ermn  and  conclitioBS  of  (fae  r^jnmf  and  as  snoli  Aheratkni  fa  ' 

leqiures  no  ffesh  stamp.     Thas,  where  the  voyage,  as  origi-  !SLA^*'tt. 

naUy  insured^  was  ^<  from  Stockholm  to  Swinnomande,"  and  *^*"^*^' 

this  was  altered  by  consent,  by  adding  the  words  ^^  KoMiigs* 

berg  aod  Memel "  after  the  word  ^*  Bwinneraunde,"  tlHs  was 

held  to  be  only  an  alteration  in  the  terms  and  ctmdUkms  of 

the  poKey,  within   the  13th  section.  (/)     So,   where  the 

destination  of  a  ship,  originaUy  insured  on  a  voyage  from 

Lherpool  to   Qudfec  was  altered  after  the  sobseription  o( 

the  poUcy,  with  the  assent  of  the  underwriters,  by  substitut* 

ittg,  "  £i^  Johnfs,  Bnmswick "  for  Quebec,  as  the  port  of  the 

ship's  destination,  Lord  Tenterdea,  and  the  rest  of  the  oonrt, 

held,  that  this  was  not  such  an  alteration  as  required  a  fresh 

stamp,  (f) 

We  have  already  seen,  that  an  express  warranty  may  be  Mejj^dam 
altered  without  a  fresh  stamp ;  it  has  also  been  deeided  that  w«mng  im- 
a  memorandoro,  by  which  the  underwriter  consents  to  waive  of  naworth?  ' 

e 

the  implied  warranty  that  the  ship  was  seaworthy  at  the  time  "^f-i^y??^ 
of  sailing,  is  not  such  an  alteration  of  the  policy  as  to  require 
a  fresh  stamp,  (h) 

There  is  a  wide  difference,  as  &r  as  regards  the  necessity  The  mow  oor- 
of  a  fresh  stamp,  between  cases  in  which  the  alteration  is  mistakB  r»- 
merely  the  c<Nrrection  of  a  mistake,  and  those  in  which  it  is,  ^^  ^  ^^"^ 
in  &et,  intended  to  make  a  new  instrument:  the  one  is  an^  CoMsoathk 
alt^^tion  of  the  contract  for  the  mere  purpose  of  making  it  P^'- 
expreas  in  terms,  what  both  parties  intended  it  shoidd  ex- 
press at  the  time  of  making  it ;  the  other  is  an  alteration  for 
the  porpoae  of  giving  it  a  different  neieaning  and  extent  to 
that  which  both  parties  intended  it  to  bear  at  the^noraeiit  *  ef       ^62 
lis  •xecution ;  alterations  of  the  first  elass  reqniie  no  fresh 
stomp,  those  of  the  second  do.  (i) 

HeiKse,  vrhere  the  policy  was  on  goods,  by  ^^  ship  or  ships  '* 
lo  be  thereafter  deekred,  and  the  broker,  by  mistake,  made 
deetaration  of  a  wrong  ship,  it  was  held,  that  a  memorandum 
rectifying  this  mere  mistake  required  no  fresh  stamp,  (j) 

So  in  a  case  where  the  anured  kasmg  no  interest  in  iheshipf 
hmt  antg  in  the  eargOy  the  wcxrds  ^^  on  shipy^*  which  had  been 

(/)  RHnrtioinv.Bea,  9  Manle  dt  Set.  (A)  Weir  v.  Abeideia,  3  B.  &  Aid.  390. 

987.  (0  Cole  V.  PaikiB,  Id  Eul,  471. 

(^)  BtockoBtbuak  «.  Sugrae,  1  B.  4t  U)  Robinaoo  «.  Tommy,  SCaini^  ISB. 
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a     ittMrtad  by  pare  misldiey  wete  strudc  out,  and  Ibe  wordi 

•fieotad  ^*Le  ^^  M  gioMif  0$  uUereH  moif  appear i^  subatitiHed  io  their  r oom^ 

''*°'^*^' —  it  was  held,  that  the  m^storandiim  empowering  tbia  altera^ 

tion  reqaired  no  new  atamp.  (A)     Thia  case  ia  diatingiiiahed 

from  that  of  HiU  v«  PaH^^  on  the  ground,  that  tkere  dia 

assured  was  owner  of  the  ship,  and  as  sach,  interested  in  the 

outfit :  and  also,  that  ihBftt  the  intuition  really  was  to  alter 

the  nature  of  the  subject  matter,  from  what  the  partiea  bad 

originally  meant  aad  understood  it  to  be ;  whereas  hert%  the 

iateniioB  only  was  to  correct  an  error,  and  the  alteratioa  bad 

only  the  effect  of  putting  the  policy  tnto  IA6  <tote  m  vshAck  ii 

WIS  origmoUg  intemded  io  ha»e  been  framed. 

BSeetofnot  Great  care  ought  to  be  taken  to  affix  aalamp,  wherever 

jlSby^^!^      necessary,  to  any  alteration  introduced  into  a  policy  after  it 

iimSli£&^both  ^  ^^^^  uttdeffwritteB,  for  not  only,  the  altered  policy  cannot 

the  altered  wid  be  read  in  evidence  for  want  of  the  stamp,  but  also  the 

the  ongioai 

iBstmmeni.  Original  poUoy  is  -void  ;  and  this  upon  two  principles ;  1st, 
Cm  oo  tiui  because  it  is  against  the  policy  of  the  revenue  laws  to  allow  a 
party  iu  such  ease  to  resort  to  his  first  agreement ;  2d,  be- 
cause as  the  policy,  as  altered  by  the  memorandum,  is  incon- 
sisteat  with  the  cnriginal  instrument,  both  cannot  stand  together, 
but  the  altered  policy  must  supersede  the  other,  (l) 

Where,  therefore,  after  the  court,  in  HiU  v.  PaHeiii  bad 
decided  that  the  alteration  of '^  ouifiie ''  into  ^^  gioocb,"  was  one 
which  oould  not  be  made  without  a  fresh  stamp,  and  therefore 
63  a  *that  tbe  plaintiff  oould  not  recover  on  the  policy  as  altered ; 
and  the  plaintiff  thereupon  brought  an  action  upon  the  policy 
in  its  original  form,  the  court  held  he  could  not  recover  on 
that  either,  {m)  JLord  Ellenborough  said,  ^<  Thai  the  altered 
policifji£yHghmeffecittalaianinstnM%enltosue  enjUfosejfe^ 
tual  to  do  away  wUk  the  former  agreement^  which  was  therebf^ 
abandomd  "  (») ;  and  Mr.  J.  Le  Blanc  asks  <'  how  the  court 
can  enforce  an  agre^nent,  after  tbe  parties  themselves,  upon 
the  very  fiace  of  the  same  instrument,  have  declared  that  it  is 
not  their  agreement,  and  have  aetually  written  another  and  a 
different  agreement  in  the  place  of  it."  (o)  It  makes  no  dif- 
ference whether  the  altered  agreement  is  written  on  the  beck 
or  the  face  of  the  original  policy,  (p) 

(i)  Sawtell  9.  Loudon,  5  Taimt.  990.  (m)  French  9.  PattOD,  9  East,  351. 

1  ManhBil,  99.  {n)  Ibid.  SSS. 

(/)  Per  Bayley,  J.,  in  Beede  v.  Deer,  7  (•)  Ibid.  967. 

B.«tC.p.a64.  ip)  B«d  9.  Deere,  7  B.  «t  0.  aiL 
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ff 

OF  TBI  COKST&tTOSlOV  OV  TKS  FOXJOT.' 


§  41.  The  principles  which  govern  the  oonslriiction  of  pot  'SZhm   -tio. 
tcies  do  not  vary  from  thoee  which  are  appheaUe  to  all  other  applicable  to 

•1     •  poticiea,  are  Uia 

saercantiie  mstrainents.  me  as  ibo&t 

Where  the  terms  of  the  policy  are  dubiom^  or  employed  ^^''m^^. 
with  reference  to  the  inages  of  trade,  the  roeaaiDg  of  the  con-  ^  ^mtmsti. 
tract  may,  nay,  must  be  expiated  by  parol  evidence  of  those 
vsages,  whidi  in  such  case  form  the  only  available  key  to  the 
leal  intentioD  of  the  parties. 

Where,  however,  the  terms  employed  are  clear  and  precise 
in  themselves,  no  evidence  of  aay  usage  or  custom  can  be 
admitted  to  explain,  to  alter,  or  impair  them.* 

A  noticm  appears  at  one  time  to  have  prevailed  that  policies  '^^j^^l^^^ 
of  insurance  formed  an  exoeption  to  the  ralsa  of  conslructiofi  >ty  of  tbe  lap. 

11  1-     1  1       ■       «  .»  3  gttage  in  which 

geaetttUy  qEiplicable  to  all  BMreanlile  contracts,  and  were  poUdesare 

to  be  construed  solely  with  the  view  tof  carryiag  out  the  ^  Sm  neoeaHty 

iatofltion  of  the  parties,  irrespective  of  the  terms  in  which  ^q'S'^^I^^I^ 

they  had  expreased  Huit  intentions  on  the  face  of  their  eon*  ^^^^^^^^ 

tract,  (a)  oasetfaaam 

This  notion  most  probably  arose  from  the  extreme  ambi-  i^^«^^m 
giiity  of  the  terwB  employed  in  the  common  forms  oi  policy, 
which  required  a  constant  rderence  to  usage  in  order  to 
explain  them :  where  so  many  clauses  were  doubtful,  it  seems 
to  have  been  considered  that  none  could  be  clear ;  and  a  rule 
of  construction  only  applicable  to  those  portions  of  the  policy 
which  would  be  unintelligible,  without  reference  to  usage, 

(«)  Thus  ID  Newman  v  Cazalet,  Pairk,  been  admitted ; ''  and  in  Long  v.  Allen, 

p.  900.  8lh  ed.    Mr.  J.  Buller  aaya,  ''in  be  even  goea  so  far  as  to  say,  that  osags 

poGciea  a(  insurance  in  j^aniemlar,  a  groat  not  only  explains  but  eomtroU  the  policy, 

of  oonatmction  as  to  usage  has  Paik,  p.  797. 8th  ed. 


I  lDwrIns.KB,f  1  et«iy.;  Pnutr #.  OstHin  and  liti^ilos  Mtt.  fas.  Oo.|  9 
mi,  147 ;  S  Ken^  (Oihcd.)  fifi^i «». 
•  BaiM*  1  l>Mr  Ins.  89fi^ »  as. 
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64  OF  THB  CONSTRUOnOH  OV  THB  POUCT. 

Oftheoon-       was  extended  to  those,  the  meaniDg  of  which  was  too  clear 
policy.  to  admit  of  a  doubt.    It  was  also  hardly  sufficiently  borne  in 

65  #        ♦  mind|  that  the  rules  of  construction  which  might  be  fairly 
applied  to  the  common  printed  clauses  of  the  policy,  which 
were  not  the  immediate  terms  selected  by  the  parties  them- 
selves for  the  expression  of  their  meaning,  were  less  appro* 
priate  for  the  interpretation  o(  those  written  clauses  and 
stipulations,  in  which  the  parties  may  reasonably  be  consid- 
ered to  have  employed  the  language  best  adapted  for  the 
explanation  of  the  objects  they  had  in  view. 
Tiw^tnw  priB-        The  notion  thus  alluded  to,  is  now  discarded  as  erroneom ; 
■iractioAas'ap-  and  the  true  rule  of  construction  is,  that  if  the  clauses  of  the 
plied  lopoiiciet.  p^y^y  ^^  ^^  themselves  clear  and  unambiguous,  the  coons 

cannot  admit  parol  evidence  to  contradict,  to  vary,  or  explain 
them.*  If,  on  the  contrary,  they  are  obscure  and  ambiguous, 
the  courts  may  resort  to  any  means  of  explaining  them  which 
may  be  supplied  either  by  the  rules  of  the  cc«nmon  law,  the 
general  usages  of  trade,  or  the  particular  circumstances  of  the 
case,  (by 
Ride  as  hid  **  The  same  rule  of  construction,"  said  Lord  Ellenborough, 

mS^ougk,  *^  which  applies  to  other  instruments,  applies  equally  to  this, 
f^F^ST^  viz.  that  it  is  to  be  construed  according  to  the  sense  and 
meaning,  as  collected  in  the  first  place  from  the  t^rms  used 
in  it,  which  terms  are  to  be  understood  in  their  plain,  ordi- 
nary, and  popular  sense,  unless  they  have  generally,  in  respect 
to  the  subject  matter,  as  by  the  known  usage  of  trade  or  the 
like,  acquired  a  peculiar  sense,  distinct  from  the  popular  sense 
of  the  same  words,  or  unless  the  context  evidently  points  out 
that  they  must  in  the  particular  instance,  and  in  order  to  et- 
fectuate  the  immediate  intention  of  the  parties,  be  understood 
in  some  other  special  and  peculiar  sense.''  (c)* 

{b)  Elmengon,  obap.  i.  aect.  t.  ^  i  p.  Lord  Donmaii  in  Tkueman  v.  Loder,  U 

17.  ed.  1827.    See  also  chap.  ii.  sect  yilL  Ad.  &  £U.  589,  and  of  Mr.  J.  Stoiy  in  the 

vol.  i.  p.  S3,  56;  and  see  especially  the  Schooner  Reeaide,  2  Sumn.  567. 

admirable  remarks  of  Chancellor  Kent  on  (c)  In  Robertaon  p.  French,  4  Eaat,  135. 

this  subject,  3  Kent,  (6th  edit.)  258,  259,  See  also  Truman  p.  Loder,  11  Ad.  dc  EU. 

260,  note  b.    See  also  the  judgment  of  600. 


I  Fbst,7B  Mid  note.    But  see  1  Dmt  Ins.  SSO^  {93, 

*  Post  75  and  note  ;  Hancox  v.  Fishing  Ins.  Co.  3  Sumner,  187. 

*  Per  Kent,  J.  in  Qoixp.  Low,  1  John.  Cas.  341 ;  ICnmlbid  •.  HiUett,  lJok^4a9; 
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4  42.  Id  the  devekypment  of  th^se  principles  the  foUowinir  Of  tbe 
ndes  of  coDetrociioii  have  been  acted  upon  by  onr  coasts :—  poUcy. 

^  BtJLB  L  Every  usageof  a  particular  iraietffhich  is  so  toett       j^ 
sealed  or  so  generally  knowHy  that  all  persons  engaged  in  thai  lunetof 
trade  may  fairly  be  considered  as  contracting  with  reference  to  S^^  ^JJ^ 
if,  is  considered  to  form  part  of  every  poHcy^  designed  to  pro*  thii  principle. 
ied  risks  in  such  trade^  unless  the  eocpress  terms  of  the  policy  J^tL  geM> 
dedtiedy  repel  the  inference  ;'  nor  need  any  eyidenee  be  given  J^^J^lJf^l^ 
ID  such  cases,  that  the  nsage  has  been  communicated  to  the  j'jSKidto 
underwriter;  for,  as  Lord  Mansfield  says,   ^^  every  ander-*  form  pan  of  u» 
writer  is  presomed  to  be  acquainted  with  the  usage  of  the  ^^^'^^ 
perticnlar  trade  he  insures ;  and  if  he  does  not  know  it,  be 
ought  to  inform  himself,  (d)    The  description  of  the  voyage 
in  tbe  policy,  '*  is  an  express  reference  to  the  asual  manner 
of  making  it,  as  much  as  if  every  circumstance  were  men-> 
tioned  "  on  tbe  face  of  the  instrument,  (e)'    Thus,  where  it  Ua^of^ 
bad  been  the  universal  custom  for  many  years  in  tbe  China  peu^^.  Bo^ai 
trade,  for  all  Earopean  ships,  while  at  Canton,  to  store  aU  c^^int. 
their  rigging  and  furniture  in  storehouses,  built  for  that  pur-  ^}- , 

burnt  ma 
{d^  Loid  Ihnfidd,  In  Ncbla  v.  Ken-       (e)  Per  Lord  Mansfield,  in  PeQy   «.   bank-saul,  cm. 

mnwuf,  2  DongJ.  513,  per  Loid  EUenbo-    Boyal  Exch.  Ass.  Comp.  1  Burr.  341.        !i!Lp"^^ 

fOdgli  in  Da  Costa  r.  Edmunds,  4  Camp. 
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GraTBS  V.  fiostoo  marine  lus.  Co.  2  Cranch,  419 ;  1  Doer  Ins.  198,  §  1  to  f  3,  §7; 
^faner  v.  Warren  Ina.  Co.  1  Story  C.  C.  300. 

A  policy  is  lo  be  Uberally  coostmed  in  favor  of  tbe  awored  for  the  pmpose  of  indem 
■iiy ,  1  Duer  Ins.  161  f  5 ;  Dow  v.  Hope  Ins.  Co.  1  Hall,  174. 

Words  of  exception  in  a  policy,  if  doubtful,  are  to  be  construed  roostslrongly  sgsinst 
llie  party  lor  wboM  benefit  they  are  intended.  Pahncr  v.  Warreo  Ins.  Co.  1  Story 
C.  C.  860;  DonneU  v.  Cdumbian  Ins.  Co.,  2  Sumner,  380, 381 ;  Yeaton  t.  Fly,  5 
Cranch,  339. 

A  eoBStfOctioD  of  words  in  a  poKcy,  tboogfa  justified  by  the  epperent  meaning,  may 
alii  be  n|ecled  when  it  leads  to  unreasonable  consequences,  and  such  as  could  aos 
have  been  in  the  contemplation  of  the  parties.  Eyre  v.  Mar.  Ins.  Co.  6  Wharton, 
MS ;  De  Longuemere  v.  K.  Y.  F.  and  M.  Ins.  Co.  10  John.  120;  Ogden  v.  Cd.  Ins. 
Co.  10JoiHi.27&. 

The  whole  insiniment  should  be  examined  in  order  to  find  out  its  meaning  and 
intent,  1  Duer  Ins.  169,  f  10. 

1 1  Duer  Ins.  169, 1 43,  4  43;  269,  f  tote  f  62;  Martin  e.  Del.  Ins.  Co^  2  Wash.  C. 
C.aM;  Trsttv.  Wood,  IGnU. 443}  Crasbyv.Fiieh, IS  Conn.  422,  3Kent(9thed.) 
aOOandnotes;  Bogers v.  Mechanica*  Ins.  Co.  1  Story,  C.  C.  603, 607, 606 ;  Winsor 
9.  DiHaway,  4  Metcalf,  223 ;  Stevens  v.  Beeves,  9  Pick.  196  ;  Schooner  Reestde,  2 
r,  967, 9rO ;  Taimtoe  Copper  C6.  e.  Merchants  Ins.  Co.  SS  Piek.  119^  per  Pnt- 
J. ;  Col.  Ins.  Co.  s.  Gatlett,  Vt  Wl^nt.  363 ;  Clarke.  Uniled  Mar.  wmd  Fin 

M.  Co.  7  Mam.  390. 

>  Byro  9.  MnriM  Ink  Co.  9  Watts  So  Sevg.  116. 
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EbM  India 
tnde,  Salvador 
9.  Hopkina, 
3  Ban,  1707. 
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by 

Indian  poUcJo^ 

thoii|;linot 

■peoified. 


ITaage  of  the 
Kewfoondland 
trade,  Noble  «. 
Kennoway, 
Dougl.  510. 


Anotiier  naage 
of  tbeNew- 
fbon^Uand 


po0e  on  fland  books  in  the  Canton  riveri  and  called  Bank- 
Saulfl,  it  was  held  that  every  underwriter  insuring  a  risk  in 
the  Canton  trade^  must  be  considered  to  have  done  so  with 
reference  to  this  usage ;  that  the  storing  of  the  rigging  in  the 
bank-saul  must  be  deemed  to  have  been  quite  as  much  part 
of  the  course  of  the  voyage  insured,  as  though  it  had  been 
expressed  so  to  be  in  the  policy ;  and  that  the  underwriter 
was,  therefore,  as  much  liable  for  a  loss  by  fire  happening  to 
the  rigging  so  stored,  as  for  any  similar  loss  occurring  in  any 
other  part  of  the  voyage.  (/) 

It  was  the  uniform  and  well  known  practice  of  the  East 
India  Company,  to  reserve  in  their  charter-parties  the  liberty 
of  employing  the  vessel  in  what  is  called  the  country  trade^ 
that  is,  on  intermediate  voyages  from  one  port  to  another  in 
India.  All  parties  engaged  in  this  trade  were  taken  to  be 
^ully  cognizaitt  of  this  usage :  accordingly,  under  policies  on 
ships  employed  by  the  Company,  though  nothing  was  said  oi 
an  intermediate  voyage  in  the  policy,  yet,  because  the  voy« 
age  insured  was  known  by  the  underwriter  to  be  an  East 
India  voyage,  the  courts  held  that  he  must  be  presumed  to 
have  contracted  with  reference  to  all  the  known  usages  of 
the  East  Indian  trade  ;  and,  therefore,  that  the  construction 
of  the  policy  should  be  the  same  as  if  liberty  had  been  ex- 
pressly reserved  on  the  face  of  it,  to  make  such  intermediate 
voyage,  {g) 

In  the  Newfoundland  trade,  where  the  main  object  of  the 
voyage  is  to  take  fish,  it  is  a  well  known  and  universal  usage 
that  the  cargoes  insured  on  such  voyages,  being  chiefly  salt 
and  provisions,  are  taken  out  as  they  are  wanted,  and  not 
landed,  like  other  cargoes,  on  arrival ;  on  such  voyages,  there- 
fore, it  has  been  held  that  the  underwriter,  who  must  be 
taken  to  have  insured  with  full  cognizance  of  this  usage,  can- 
not exempt  himself  from  liability  for  a  loss  upon  the  goods, 
which  has  not  taken  place  until  long  after  the  time  when,  but 
for  such  custom  of  the  trade,  his  liability  under  the  mere 
terms  of  the  policy  would  have  been  at  an  end.  (A) 

It  is  also  a  well  understood  and  familiar  usage  of  the  New- 

v(/)  Petly  V.  Boyal  Exoh.  Aaa.  Comp,  Osegory  «.  Cbriatie,  3  Doogl.  41d.    Fai^ 

a  Biirr.^4.    Btoa^  9.  Whitcaoie^  4  T.  qohamon  •.  Homer,  Pafk.  106.  8th ed. 

B^.  906.  (A)  Nobfe  v.  Kenaoway,  1  DougL  510. 
ig)  Salvador  9.  Hopldna,  3  Buxt.  1707. 
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ibaodhnd  trade,  that  the  ships  engaged  in  it,  aftisr  their  arri«  Ofthe 
val  at  Newfoundland,  make  intermediate  voyages  from  one  poUoy. 
American  port  to  another,  before  beginning  to  load  a  cargo  Me^VaHaM 
an  the  hawieward  Toyage.     It  has  been  frequently  held  that  ^- Q^^^^ig^ 
mderwrtlers,  who  trnd  insured  homeward  cargoea  on  ships  Oogier  0.  Jes- 
eagaged  in  this  trade,  were  bound  to  know  this  usage ;  and  iSltS^ifidiate 
AoC  entitled  to  contend  that  such  intermediate  voyages  vitia-  ^^'yage*- 
ted  the  policy,  by  varying  the  risks  they  had  intended  to 


The  risk  on  ship  and  goods,  generally  speaking,  only  com*  ^Mge  gofent 
meiices  at  the  very  port  or  place  named  in  the  policy,  as  that  meat  and 
Whence  the  ship  is  to  sail,  or  where  the  goods  are  to  be  ^S^'l^^^ 
loaded ;  but  if  a  general  and  well  known  usage  can  be  shown,        *  qq 
that  the  ship  under  certain  circumstances  is  to  sail,  or  the 
goods  are  to  be  loaded,  not  at  that  verp  port  or  place,  but  at 
aome  port  near  it,  the  underwriter  will  be  bound  by  such 
osage,  and  not  allowed  to  dispute  his  liability  on  the  ground 
that  the  risk,  under  the  precise  terms  of  the  policy,  never 
commenced  on  the  subject  insured. 

Thus,  where  it  was  shown  to  be  a  well  known  usage  in  the  Usage  as  to 
Oporto  trade,  for  ships  to  complete  their  loading  for  the  ^'h^'S^S^ 
homeward  voyage  auttide  Ike  bar,  whenever,  from  the  low  Ki^oavf^ 
state  of  water  in  the  river  Tagus,  they  cannot  conveniently  f^^  «y. 
do  so  within  side  the  bar.  Lord  Ellenborough  held,  that  an 
underwriter  who  had  insured  a  ship  "  at  and  from  Oporto  to 
London,"  could  not  object  that  he  was  discharged  from  his 
liabiUty,  because  the  ship,  without  his  knowledge,  had  finished  Usa^  in  the 
her  loading  outside  the  bar.  (j)    So,  where  it  was  proved  to  mo!^^^ 
be  customary  in  the  Florida  trade  for  ships  to  take  in  their  ^%J^^  299. 
homeward  cargoes  at  Tigre  hUmd  in  8t.  Mary's  river,  and 
then  dr<^  down  to  AmMa  Idand^  a  little  lower  down  the 
river,  for  the  purpose  of  paying  dues  and  clearing ;  it  was 
held,  that  an  underwriter,  who  had  insured  goods  '^  at  and 
from  the  ship's  loading  pari  or  ports  in  Amelia  Island  to  Loo* 
don,"  was  not  entitled  to  object  that  the  policy  never  attached, 
because  the  goods  had  been  loaded,  not  at  AmeUa  Island^  but 


(•)  YalkBoe  v   Dewar,  1  Gaiap.  803,  pnmlf  gioen  to  load  oa  either  aide  the 

Oegiere.  JeiMUi«a,ibid.ti»fMiM.  bar;  so  thai  the  underwriter  night  Ml 

O)  yiagUnn  9.  Kaihhai  4  Camp.  S07,  vofidriy  have  eonteeded  that  he  was  Bii»- 

IhmCu,  a  vwyamof  case,  aa  it  appear*  led  hy  the  omiwinn  of  this  slipalatiea. 
ed,  that  in  siieh  poUeiea  liberty  is  oAca  c» 
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^th^oMr       at  Jigre  Itiandf  as  the  custom  of  the  trade  required  ibef 

poticy. should  be.  (A) 

UMceastothe      It  was  formerly  the  well  known  custom  at  Arcbangeli 

1212^^^    immediately  on  a  ship's  arrival,  to  seal  down  her  hatches, 

TOrttofAn^     send  a  Custom-house  officer  on  board  till  she  was  unloaded, 

u^elt  and  carry  the  goods  to  the  government  warehouses,  where 

gSS;         'they  remained  tiU  the  duty  was  paid ;  a  merchant,  who  h«l 

3  Camp.  100.     insured  his  goods  from  Londoii  to  Arckangelj  ^^  until  they 

should  be  there  discharged  and  safely  landed,"  was  held  to 

have  no  right  of  action  against  the  underwriter  for  any  loss 

.  that  had  occurred  on  the  goods,  after  the  ship's  hatches  had 

been  sealed  down  and  the  revenue  officer  put  on  board  of  her 

lA  the  manner  described,  for,  as  Lord  Ellenb<»:ough  said,  the 

goods  were  then  landed,  according  to  the  usual  course  of 

trade,  at  the  port  of  Archangel,  which  was  all  the  under- 

pof^  Leg.      writer  undertook  for.  (/)     So,  on  proof  of  an  ancient  and 

^*^-  well  known  custom  prevailing  in  the  port  of  Leghorn,  that 

certain  goods  shipped  for  that  port  should  be  invariably 

landed  at  the  Lazaretto,  it  was  held  in  the  United  States  that 

a  merchant  who  had  insured  goods  of  this  description,  ^^  till 

they  were  safely  landed  at  Leghom^^  could  not  protect  them 

by  such  policy,  after  they  were  once  landed  at  the  Lazaretto, 

such  being  by  the  custom  of  the  trade  equivalent  to  a  landing 

at  Leghorn,  (m) 

iftheuMgeof       Such  are  some  of  the  illustrations  that  have  occurred  in 

tradle^wiuch  practice  of  the  rule  now  under  consideration :  I  will  add  one 

writer^'aies,    ^'^^^i  ^^  Order  to  show  that,  where  the  usage  of  the  particu- 

varies  from       \^  trade  with  reference  to  which  the  underwriter  insures,  is 

ffSBenu  man- 

SmcuMge,  opposed  to  that  general  usage  of  trade  with  reference  to 

■haU  pravafl^ia  whicb  all  policies  are  pri$nd  facie  supposed  to  be  made,  the 

tiMofUw^  former  is  to  be  taken  as  the  true  key  to  the  construction  of 

v^'  the  policy  in  preference  to  the  latter. 

OB  deck,  if  ac-        On  an  insurance  on  goods,  the  underwriter  is  in  general 

^a^uxbt  mtitled  to  expect  that  they  will  be  carried  in  that  part  of  the 

^^we  pro-  g{|ip  usually  appropriated  to  their  stowage,  and  not  on  deek, 

mon  form  of  wbich  is  regarded  as  an  unusual  aad  dangerous  place  for  that 

poticy:  if 
otherwise,  they 

^"^  (i)  Mosm  9,  AtkyM,  3  Camp.  190^        (2)  BrowA t . 0«»Udri, 3 Cunp.  ISO. 

U  this  caae  it  tbcmld  be  remaiked  that,        (m)  t  Otacie  9.  Haiytaad  Ins.  Gob^  S 
at  tbeie  ware  no  /Mfii  at  aU  ia  AmeUa    Gnneh,  7& 
JskmdtthB  policy ooiiUMt  heooMiroed 
UtenJly. 
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porpoie.*  Every  pdicji  theD,  in  tbe  absence  oi  any  ex-  ofte 
preaB  stipulation  to  tbe  oontrary,  is  generally  read  as  though  poUcy. 
it  oonttined  on  the  face  of  it,  an  exemption  in  terms  against 
all  liability  on  goods  so  carried,  (n)  Such  is  the  general  rule ; 
*tH]t  whenev^  it  can  be  shown  that,  by  a  well  settled  and  *  70 
generally  known  usage  of  the  trade  on  which  the  under- 
writer insures,  the  specific  description  of  goods  on  which  the 
policy  is  effected  are  customarily  carried  on  deck,  the  more 
general  usage  gives  way  to  the  more  particular  one,  and  the 
underwriter  is  liable  for  any  loss  upon  the  goods  so  carried, 
without  any  necessity  of  proving  notice,  on  the  broad  principle 
that  he  must  have  contracted  with  full  knowledge  that  they 
would  be  so  carried  by  the  usage  of  the  particular  trade,  (o)' 

In  the  same  way  it  is  a  general  usage  of  trade,  incorporated, 
as  we  have  seen,  into  all  policies,  that  the  ship  shall  pursue  a 
direct  course  between  the  two  termini  of  the  voyage,  without 
stopping  at  any  intermediate  places :  if,  however,  it  can  be 
shown  to  be  the  clear  and  well  settled  course  of  any  given 
trade,  that  voyages  should  be  made  between  one  place  and 
another,  stopping  at  certain  interjacent  ports,  this  usage  of 
tbe  particular  trade,  if  clearly  made  out,  will  countervail  the 
general  usage,  and  the  stopping  at  such  ports  be  deemed  no 
deviation,  {p) 

ff  the  u$age  proved  he  shoum  to  have  been  general  and  if  tbeimg»be 
well  knowHy  it  makes  no  difference  thai  the  trade  in  which  it  with,  and  or  tba 
prevaiU  is  itself  of  recent  origin.*  S^^^^^JS^S 

A  particular  course  of  trade  between  any  two  given  places  ^|^  ^^^* 
may  only  have  been  carried  on  for  a  very  short  time ;  but  if  trade  itself  i» 
it  can  be  shown  that  ever  since  it  has  been  opened  it  has 
been  conducted  in  a  certain  course,  and  upon  certain  terms, 

(ft)  See  tbe  jadgment  of  Lord  Lynd-  Gould  «.  OUver,  4  Bing.  N.  C.   IGlwaid 

Inuet  in  Bbdcett  v.  Royal  Eich.  Comp^  «.  Hibbaid,  3  Q.  B.  120. 

SCr.a^Jer.p.  949,290.  (ji)  Manhall,  p  186. ;  1  PhilL  Ins.  54. 

(0)  Da  Coeta  «.  fidmunds,  4  Camp.  142.  And  see  jnm^  p.  894,  395. 


*  l^amoa  Copper  Ca  e.  MendnBts  int.  Co.  S2  PUk,  106;  Lshok  «.  United  Bm» 
Co.  3J0I1B.  Can.  116;  Woloott  «.  Eagle  Ins.  Co.  4Piok.  420;  Smith  v.  Wiight,  1 
CWoea,  44;  AbboU,  Ship.  (Slh  Am.  cd.)  349^  note. 

*  L.aphnm  e.  AHw  Ian.  Co.  24  Pick.  1 ;  Tannion  Copper  Go.f.  MaiclMuili  £m.  Go. 
»  Pick.  106;  Abbott,  Sbip.  (Sth  Am.  od.)  846,  note. 

>  SeeBettUkiev.  Pnu,WaHaoe,SO;  iPfaiH.  Ins.  54;  flmabv.  WngfamCaiMi^ 
43;  Winsor«r.IMIlniray,4li0lC8U;221,223;  lD«erlM.208^|SO. 
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generally 
Known. 


Ofthmam'       that  eoune  and  these  tarns  iorm  the  iintfre  of  that  tfade,  aad 

policy.  as  such,  are  binding  on  all  those  oonoerned,  in  carrying  it  mu 

*"""""""""""      Thus,  when  the  trade  of  Labrador,  which  was  first  opened 

to  English  shipping  after  the  peace  of  Paris,  had  been  carried 

on  only  three  pears ;  Lord  Mansfield  bdd,  that  a  custom, 

which  had  been  invariaUy  observed  ever  since  its  opening, 

71  #        ^as  as  binding  on  those  who  insured  on  Labrador  risks,  as 

though  the  trade  itself  had  been  of  mooh  longer  comiati* 

ance.  {q) 

In  this  case,  Lord  Mansfield  considered  that  evidence  of 

cm  uMLge  which  had  prevailed  in  one  tradsj  was  rightfy  ad- 

wiiUed  to  prove  that  the  same  usage  was  binding  on  those 

engaged  in  another  trade  of  the  same  kindj  carried  on  in  the 

same  wop.  (r) 

Batiaorderto       But  the  usogCj  in  Order  to  be  bindings  must  be  proved  to 

DMist  be  proved  hovc  been  tmifornUp  adapted  ond  genfiToUp  known^bp  all  thoss 

^^uJ^     engaged  in  the  partiadar  trade  on  which  the  insurassee  is 

^SraJv"*^     ejfccted.     '<  To  make  an  usage  obligatory  on  the  parties/' says 

Mr.  Justice  Story,  ^^  it  should  be  so  well  settled,  that  ail 

persons  engaged  in  the  trade  must  be  considered  as  contract* 

ing  with  reference  to  it."  {s)^    Hence,  where,  in  case  of  an 

insurance  effected  from  Liverpool  to  Jamaica,  the  ship  pot 

into  the  Isle  of  Man ;  and  it  appeared  that  ships  bonnd  on  this 

(q)  Noble  v.  Kennoway,  1  Dougl.  510.       1  Gall.  444,  cited  by  Mr.  PhiUipf,  vd.  I 
(f )  Ibid.  p.  M. 

(9)  In  the  caae  of  t  Trott  v.  Wood, 

1  Rogen  e.  Meohanin  Ins.  Co.  1  Stiorf,  C.  C.  6031-607, 60S;  DonneH p.  Cdambian 
Ids.  Co.  2  Sumner,  377 ;  3  Kent,  (9th  ed.)  260,  note ;  Winsor  «.  Dills  way,  4  MetcsB^ 
221, 223;  Stevens  v.  Reeves,  9  Pick.  196;  Collins  v.  Hope,  3  Wash.  C.  C.  149 ;  Daw- 
son 9.  Kittle,  4  Hfll,  107;  Leaeh  «.  Peiklns,  17  Maine, 468;  KendaH  v,  Rusnll,  3 
Dana,  501 ;  Smetr  v.  Kennedy,  Riley,  218 ;  M'Gregor  9.  Ids.  Co.  of  Penn.  1  Wadi. 
C.  C.30;  1  Duer  las.  298,  ^  54  e<. ss;. ;  269^  f  60.  In  Macy  v.  Whaling  Ins.  Co.  9 
Metcalf,  363,  BCr.  Chief  Justice  Shaw  said :  —  **  A  usage,  to  be  binding,  must  be  known 
in  general  among  those  engaged  in  the  business,  and  received  as  matter  of  coarBe. 
And  to  be  eaforced  by  law,  it  must  be  reasonable  in  its  provisions.  For  though  osaget 
apparently  unreasonable  may  have  been  so  loog  continued  as  to  have  acquired  tfas 
fovoe  of  law,  yet  the  unreasonableness,  now  apparent,  may  have  grown  out  of  ohangss 
oocurring  aAer  the  usage  was  established.  But,  however  that  may  be,  when  the 
qMttksi  is  first  presented,  as  to  giving  legal  eficct  to  a  mage  proved  toeilBt,  wiMreilt 
binding  force,  or  proof  of  its  admiasibility,  is  denied  by  one  of  the  parties  to  the  saiu 
the  court  will  not  enforce  it,  or  give  il  the  sanetion  of  law,  unless  it  be  ransoaable  and 
oonveaaent,  and  adapted  not  only  to  inorease  fedlities  in  trade,  but  tothe  promoihigrof 
just  dealings  in  the  intercourse  between  the  patties."  See  1  Oner  Ins.  266^  I SS ; 
Bfpse.  Marine  Ins.  Co.  6  Wharton,  240;  6.  C.S  Saiy.  ft  Watts,  1X6;  MaQustforv. 
Ins.  Co.  of  Penn.  1  Wtria.  C.  0.  S9L 
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loyage  jomeitme^  pqt  in  tberoi but  not  loua^y  ;  it  was  held^  or Umoob- 
that  this  proof  did  not  amount  to  suob  a  well  known  and  poUcy. 
setlled  usage  of  the  trjjde  between  Liverpool  and  the  West 
Indies,  as  to  prevent  this  from  being  a  deviation,  {t) 

^  43.  Bulb  II.     The  usage^  moreover y  in  order  to  be  bind-  ^  ''^!^J?!%^ 
M^,  must  be  either  a  generai  tuage  of  the  whole  mercantile  place  or  of « 
taorldy  or  a  particular  nseige  of  universal  notoriety  in  the  trade  Sf  p^u,  eu! 
tp0ft  tcrAicA,  and  of  the  place  at  which^  the  insurance  is  effected:  ^boLm^^ 
the  usage  of  a  particular  place^  or  of  a  particular  class  of  ^SSrocnwifc 
persons f  cannot  be  binding  on  non^residentSy  or  on  other  per*  mie«  t^«m 
SIMM,  unless  they  are  shown  to  have  been  cognizant  ofit.(uy     letn  oogniMit 

The  principle  upon  which  evidence  of  usage  is  received  at  ^^  '^' 
aU  to  explain  a  policy  is,  that  the  parties  to  it  are  supposed  to 
have  contracted  with  reference  to  such  usage :  with  regard  to 
usages  which  are  either  common  to  all  trades,  or  perfectly 
well  known  and  settled  in  the  particular  course  of  trade  to 
^which  the  insurance  relates,  it  is  obviously  a  fair  presumption  «  72 
that  the  parties  to  the  policy  as  mercantile  men  are  convers- 
ant with  such  usages,  and  have  contracted  with  reference  to 
them ;  such  usages,  in  &ct,  form  part  of  the  law  merchant ; 
and  to  incorporate  them  with  the  policy  is  merely  to  admit 
the  addition  of  known  terms  not  inconsistent  with  the  tenor 
of  the  instrument,  and  well  imderstood  by  the  contracting 
parties ;  but  with  regard  to  usages  which  only  prevail  in  a 
given  place,  or  amongst  a  particular  description  of  persons^ 

(t)  ManhaJl  00  Ins.,  p.  186.    Salisbury        {u)  Per  Lord  Tenterden,  in  Bsrtlett  v. 
V.  Ibwnson,  1  Suit.  341.  t  Martin  «.    Ftoiitland,  10  B.  4  C.  760. 
Odnware  Ins.  Comp.  Candy's  ManbaO, 
p.  186.  n. 

*  See  Eyro  v.  Marine  Ins.  Co.  9  Watts  &  Seif^.  116;  Mason  v.  Franklin  Fire  Ins. 
0».  ISOilL^  John.  4fl6;  Rogers  v.  Meolinaios  Ins.  Co.  1  Story,  0.  G.  603;  Maof 
9.  Wlialjng  Ins.  Co.  0  MetcaH;  363,  per.  Shaw,  Cb.  Jus. ;  1  Duer  Ins.  250,  f  55,  f  56 ; 
Mwtja  V.  Del.  Ins.  Co.  2  Wssfa.  C.  C.  254;  Collins  v.  Hope,  4  ib.  140;  Trolt  v, 
W«od,lOaB.443;  Crosby  t.  Fiteb,  IS  Conn.  432. 

Wheie,  however,  the  policy  lefem  to  and  adoputhe  osages  of  a  foreign  port  as  the 
anedaid  by  which  its  liabilities  are  to  be  fixed,  it  will  be  construed  aooording  to  those 
wi^es  only.  UnioB  Bsnk  v.  Union  Ins.  Co.  Dudley,  S.  C.  171,  **  The  propositioii 
that  a  taagv  aMMl  be  geaetal  in  otder  to  be  binding  eo  the  paities,"8ap  Mr.  Duei^ 
eidiiaively  to  the  eases  in  whioh  the  knowledge  of  the  parties,  and  their 
to  adopt  the  usage  era  inferrsd  merely  firom  the  fact  of  its  exislettoe ;  but 
their  ka9wMsa»  or  uMentkus,  asa  estahiishad  by  other  dirapl  or  drwimsTanrial 
pioof,  their  oontract  will  be  guvened  by  the  Qsage,  however  local  or  partial,  in  itS&H 
sBce  to  which  it  m  prored  or  prewmed  to  be  made.**   1  Dwr  Ins.  36^  1 97. 
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^  cSonof  th*  ^'^^  pr^smnptiott  is  the  other  way ;  and  in  wich  cbib^j  aceord- 
po^cy. ingly,  it  must  be  satisfactorily  shown,  that  the  party  sought  to 

be  affected  by  the  usage  either  had  or  might  have  had  GOgni- 

zance  of  it. 

This  principle  has  been  well  illustrated  in  oar  law  of 

Marine  Insurance,  by  several  cases  which  have  been  decided 

as  to  the  admissibility  and  effect  of  evidence  of  the  tisage  at 

Uoyd  ^s. 
^wafcof  As  the  great  majority  of  insurance  business  in  England  is 
himLgoB  still  carried  on  by  the  private  underwriters  who  meet  at 
ehSBnyroved^  Lloyd's,  it  might  have  been 'considered  no  very  violent  pre- 
te  presi^I  sumption,  that  all  parties  resident  in  this  country  employing 
to  be  cogninnt  brokers  to  effect  policies  for  them  in  the  common  course  of 

of  It,  *  ,  .  j» 

business,  should  be  considered  to  have  done  so  with  reference 
to  the  usages  established  at  Lloyd's ;  especially  where  such 
policies  have  been  actually  effected  for  them  at  that  boose. 
Such,  however,  has  not  been  the  result  of  the  decisions ;  but 
it  has  been  held,  especially  by  Lord  Tenterden,  that  although 
clear  proof  may  be  given  of  a  particular  usage  being  establish- 
ed at  Lloyd's,  and  even  though  the  fact  may  be,  that  the 
policy  was  effected  by  a  broker  at  Lloyd^s,  in  the  conmion 
course  of  business,  for  a  party  resident  in  this  country ;  yet, 
that  such  party  cannot  be  affected  by  the  usage,  unless  it  can 
be  further  shown,  either  that  he  was  actually  cognizant  of  it, 
or  from  his  general  modes  of  dealing,  habits  of  life,  or  place 
of  business,  cannot  be  supposed  to  have  been  ignorant  of 
it.  (v) 
73  *  *A  Liverpool  house,  through  the  agency  of  a  London 

Gw^fl^Mia-  broker,  effected  a  policy,  ai  Uoyd^s^  on  horses  "  warranted 
point.  ffee  of  jettison  and  mortality,"  from  Liverpool  to  Jamaica. 

So^t'L  to  in  the  course  of  the  voyage  a  violent  storm  came  on,  during 
£SS?iSISity  "^^^^  ^^^  horses  broke  down  the  petitions  that  separated 
•*tobefreerf    them,  and  three  of  them  were  kicked  to  death  :  the  under- 

mortality  aod  r        i  i 

iettison/*  only    writer  refused  to  make  good  this  loss,  on  the  ground,  that, 

eogninmofit.   oii  policies  containing  this  warranty,  it  was  contrary  to  the 

usage  of  Lloyd's  to  pay  any  loss  for  mortality  on  live  stock, 

occurring  in  the  course  of  the  voyage,  except  where  the  ship 

(9)  Gttbay  v.  Lloyd,  8  B.  ft  Gr.  79S.    Steward  9.  Atedem,  4  M«m.  U  Weiii 
Bartlett  v.  Fmtlaiid,  10  B.  &  Cr.  70(K    811. 
Soott  9.  Irving,  1 B.  &  Ad.60& 
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lo6t  before  arrival.    The  facts  of  the  case  were  stated  ia  Of  theooD. 

g,  stnusUoiL  of  tlM 

the  form  of  a  special  verdict^  which  set  out  the  custom  at  poUcy. 
Liloyd's,  as  proved  at  the  trial,  hid  did  not  contain  €afiy  finding 
that  the  plainttff  was  cognizant  of  such  usage.  The  court, 
under  these  circumstances,  held  that  the  plaintiff  was  not 
bound  by  the  usage :  it  was  not  found  to  be  a  general  usage 
of  the  whole  trade  in  the  city  of  London  ;  and  therefore,  in 
order  to  render  it  binding  on  the  plaintiff,  it  ought  to  have 
been  distinctly  found  that  he  was  cognizant  of  it.  (w)  Had 
the  evidence  at  the  trial  shown  that  the  plaintiff  was  in  the 
habit  of  effecting  policies  at  Lloyd's^  that,  the  court  said,  would 
have  warranted  the  special  verdict  in  finding  that  he  had 
knowledge  of  the  usage  in  question. 

By  the  general  usage  of  the  law  mercantile,  the  insurance  XTiage  of 
broker  is  considered  as  debtor  to  the  underwriter  for  the  pre-  setting  Iomm 
miums,  while  the  underwriter  is  debtor  to  the  assured  for  the  ^J  wnSig* 
loss  (2)  :  a  custom,  however,  has  long  prevailed  at  Lloyd's,  «nii^tJ»«M«» 
and  is  well  known  to  all  who  transact  business  there,  that  the 
insurance  brokers  settle  with  the  underwriters  according  to 
the  state  of  their  accounts  with  them,  in  which  accounts  the 
broker  is  made  the  debtor  to  the  underwriter  for  all  premi- 
ums on  any  policies  effected  by  him  with  such  underwriter, 
no  matter  on  whose  account ;  and  the  underwriter,  in  the 
same  way,  is  made  debtor  to  'the  broker  for  all  losses^  as  be- 
tween the  underwriter  and  the  broker  :-^8uch  settlement  on 
^account  is  considered  as  payment  according  to  the  custom        *  74 
of  Lloyd's :  whether  it  is  also  to  be  considered  as  between 
the  underwriter  and  the  assured,  depends  upon  the  question 
whether  the  assured  can  fairly  be  presumed,  from  all  the 
circumstances  of  the  case,  to  have  been  cognizant  of  the 


If  he  be  himself  resident  in  London,  or  has  for  a  consider- 
able  length  of  time  been  in  the  habit  of  employing  insurance 
brokers  to  effect  policies  for  him  at  Lloyd's,  then  the  reason- 
able presumption  is,  that  he  was  aware  of  the  usage,  and  will 
be  bound  by  it :  if,  on  the  other  hand,  he  was  not  resident  in 
London,  and  cannot  be  shown  to  have  been  for  any  length 
of  time  in  the  habit  of  effecting  insurances  at  Lloyd's,  the  rea- 

(v)  QOmf  9.  Lloyd,  3  B.  de  Or.  793.  (x)  Per  Lord  Tenteiden,  in  Bartletl9. 

FeatUnd,  10  B.  dc  Cr.  780. 

VOL.  L  7 
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But  the  usage 
ofUoyd's  can- 
not eatablish  a 
praotioe  ai 

with  rtf  jr/iitii 
UrwuoftM$ 


sonable  presumption  wOl  be  the  otber  way,  and  he  will  not 
be  bound  by  the  nsage.  (y) 

80  strong,  however,  has  the  binding  force  of  a  usage  at 
Lloyd's  been  considered  with  regard  to  all  Ihose  in  the  habU 
of  transacting  business  tkerej  that  in  one  case  it  was  even  ad- 
Imitted  to  prove  a  mode  of  adjustment  inconsistent  with  the 
true  principles  of  Marine  Insurance  as  a  contract  of  indem- 
nity. Thus,  where  in  an  open  policy  on  freight  the  assured 
contended  that  he  was  entitled,  in  case  of  a  total  loss,  to 
recover  the  amount  of  the  gross  freight  without  any  reduc- 
tion ;  and  to  establish  this  right  called  witnesses  of  thirty  or 
forty  years'  experience  at  Lloyd's,  who  stated  that,  thou^ 
open  policies  on  freight  were  rare,  yet  the  uniform  eusiam  of 
settling  losses  upon  them  had  been  to  pay  Uie  assured  the 
amount  of  the  gross  freight  (z),  the  court  admitted  the 
evidence,  although  they  allowed  that  the  practice  seemed 
inconsistent  with  the  true  principles  of  indemnity.  ^) 

*But  no  evidence  can  be  admitted  of  an  usage  which  is  at 
direct  variance  with  the  plain  words  of  the  policy :  ^^  usage  is 
only  admissible  to  explainwhat  is  doubtful;  it  is  never admss* 
sible  to  contradict  what  is  plainJ*^  ^  Thus,  where  a  policy  was 
in  the  common  form  upon  the  ship,  that  is,  **  the  body,  tackle, 
apparel,  ordnance,  munition,  boatj  and  other  furniture  of  the 
ship  called  the  Thames,"  Lord  Lyndhurst  would  not  admit 
^dence  of  an  usage  at  Lloyd's,  that  boaU  sltmg  on  the 
ship^s  quarter  were  riot  protected  by  such  policy  (b) ;  on  the 
same  ground,  in  a  case,  where  it  appeared  that  oil  had  been 
lost  by  leakage,  caused  by  the  violent  laboring  of  the  ship 
in  a  cross  sea.  Lord  Denman  refused  to  admit  evidence  of  a 
usage  of  Lloyd's  to  the  effect,  that  unless  the  cargo  was 
shifted,  or  the  casks  damaged,  underwriters  were  not  Ikible 

(f)  See  the  cases  of  Bartlett  9.  Pen^  but  Paik  J.,  and  Bonoagfas  J^  the  other 

land,  10  B.  dc  Cr.  7S0.    Soot  v.  Irving,  1  tvro  memben  of  the  oouit  then  present, 

B.  dt  ikd.  006.    Steimrt  «.  Abeidein,  4  were  dear  that  the  evidence  had  been 

Uees.  dc  Wels.  21  J.  rightly  admitted.    It  is  not  stated  in  the 

{z)  Defendant   also  caUed  witnesses  case,  but  may  be  fairiy  infeired  firom  it, 

t$taHg  equal  in  number  and  experience,  that  the  poiioy  was  efieoted  witib  a  party 

who  stated  that  they  were  not  aware  of  well  oonveisant  with  the  general  coarse 

the  existence  of  the  usage,  as  sworn  to  by  of  business  at  LIoyd*s. 
plaintiff's  witnesses.    See  Report,  p.  62.         (b)  Blackett  v.  Royal  Ezeh.  Oomp.  S 

(a)  Pakner  9.  Blackburn,  1  Bingh.  p.  Cr.  dc  Jer.  344. 
61;  in  this  ease  Ch.  J.  Dallas  doubted, 


»  P<M,  78. 


ov  xn  oomwcnov  ov  xai  polkcx.  Tfic 

for  any  extent  of  leakage,  however  cauaedi  as  a  km  by  the  gfthe  on. 
perils  of  the  seas,  (c)  His  lordship  told  the  jury  to  consider  pdicy. 
for  themselves  whether^  in  their  opinion,  the  damage  to  the 
oil  was  in  fact  caused  by  the  perils  of  the  seas.  "  It  may  bet 
very  convenient,"  said  his  lordship,  '^  for  the  underwriters 
to  have  such  a  general  rule,  and  for  the  commmercial  world 
to  submit  to  it ;  but  if  they  mean  thereby  to  control  the  effect 
of  a  plain  instrvmeniy  they  should  introduce  its  terjoos  into  the 
policy."  (d) 

§44.  Rule  in.  Where  the  sense  of  the  words  and  eagfressions,  P*  Wtoete 
Msed  in  a  policy  is  either  ambiguous  or  obscure  on  the  face  of  ^S^mMket 
thinsirwnentjorisnuuksobyproof  of  extrinsic  air cusnstances^  oS^^Se 
parol  emdence  is  admissible  to  eaplain  by  usage  their  meaning  |^^||^^^^ 
in  the  gi^en  case,^  made  aoV 

The  words  and  phrases  employed  in  policies  may  be  obscure  puoi  wiaewae 
in  themaelves,  as  when  they  are  entirely  technical  and  locals  ezpiam  their  ^ 
flo  as  to  be  quite  unintelligible  to  the  generality  of  persons,  '■'''■■^; 
without  explanation:  in  this  case,  the  ambiguity  aa  to  their  heaivemm. 
^^kneaning  arises  upon  merely  reading  them  as  they  stand  in        *  76 
the  instrument ;  in  other  words,  is  patent  on  the  face  of  it.   So 
again,  although  the  words  employed  may  have  an  ordinary 
meanioig  which  is  sufficiendy  intelligible  to  people  not  en* 
gaged  in  the  business  to  which  they  relate ;  yet  if  they  bav9 

(c)  Crofts  9.  Ifanh^n,  7  Carr.&  Payne,  507.  (d)  Ibid.  p.  007. 


>  A«,78,iiol»;  iFha.  lM.4SelMq.;  1  QraaBl.  JSv.  <  208;  1  Doer  Im.  Vf9\ 
14  «l  aeq.  Mr.  Justioe  Story,  in  Peiaoh  e.  Dixon,  1  Bfaaon,  10 ;  Eaton  v.  Smith,  20 
Picic  190 ;  Renner  v.  Bank  of  Columlna,  9  Wheat  967;  Claxk  v.  Baker,  11  Mi^ic*alf 


Hr.  Chanorilnr  Kent  aaya^ — "The  general  rale  on  this  enbject  of  the  adminton  of 
pBioI  evideaoe  to  explain,  by  eoaifloi  and  usage,  the  ""^"'"^g  of  the  paitiesi  ^  that  If 
tha  woidi  osed  in  the  eootnet  be  itekmieal,  or  locai,  or  gtturu^crimdgfimiUi  or  0gm99' 
o<  OB  tha  free  of  the  instiiiiDent,  or  made  so  by  proof  of  exisiun  oiramiMianoae, 
evidenee  it  adpiissiMe  to  explaJA  by  nsage  their  meaning  in  the  given  case.  If 
he  no  such  ingiedient  of  niioertainty,  then  the  evidence  is  not  admissible.  Ilu| 
tobe  Ibe  lesolt  of  the  decisions  on  the  solqeet,'*  3  Kent  (9th  ed.)  200,  in  note 
(S) ;  Fowler  v.  The  .£tnn  Ins.  Go.  7  Wendell,  270;  Coitv.  Com.  Ins.  Co.  7  John. 


The  eiilenoe  of  a  usage  most  be  established  as  a  fact,  and  is  not  tobe  inferred  from, 
the flMteopinioMof  witnesses.  Bogeisp.  Mechsnics*  Ins.  Ck>.  1  Story,  C.  C.  007, 606; 
1  Doer  Lu.  180,  f  32,  f  34.  Hany  valaaUe  suggestions  on  this  point  by  llr.  Puei^ 
will  be  fixind  at  the  place  last  referred  to^  namely,  i  34,  and  on  page  186,  $  37. 

abo^  CoHv.  Com.  Ins.  Co.  7  John.  383, 3B0;  Speyer  o.  Mew  Toik  Ins.  Co.  3 
88;  Dow  V.  Whetten,  8  Wendell,  160;  Rankin 9.  Amerioan Ins.  Cal Hall, 618. 
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also  another  meaning  when  employed  by  those  engaged  in 
that  business,  and  the  ciroumstances  of  the  case  show  that 
saeh  secondary  or  less  general  sense  most  have  been  that  in 
which  they  were  used  in  the  particular  instrument  whoae 
meaning  is  sought  to  be  ascertained,  parol  evidence  must  be 
equally  resorted  to  in  this,  as  in  the  former  case,  to  explain 
the  real  meaning  of  the  contract,  by  showing  the  sense  in 
which  the  parties  meant  it  to  be  understood. 

Several  instances  of  the  application  of  this  rule  have  arisen 
in  the  construction  of  the  memorandum,  by  which  the  under- 
writers exempt  themselves  from  liability  on  certain  perishable 
articles :  thus,  evidence  of  usage  has  been  admitted  to  show 
that  the  term  com,  as  used  in  the  memorandum^  is  meant  to 
ccMnprehend  every  sort  of  grain,  and  also  bean$  and  peas  {e) 
and  malt  (/) ;  but  that  it  does  not  include  rice  {g) ;  while  the 
term  soli  has  been  held  not  to  include  saltpetre,  {h) 

Upon  the  same  principle,  in  the  United  States,  where  the 
memorandum  contained  the  exception  of  rooU^  it  was  held 
that  the  word  as  used  in  the  memorandum  must  be  confined 
ia  its  application  to  perishable  roots,  such  as  beets  and  other 
garden  roots ;  and  therefore  that  sarsaparUlOj  being  a  dry 
hard  root  and  not  liable  to  decay,  was  not  included  in  the 
memorandum,  (t)  So,  in  a  policy  on  /«r«,  it  was  held  that 
the  word  Mns  in  the  memorandum  should  not  exempt  the 
underwriter  from  liability  to  an  average  loss  on  bear  sldns;  it 
being  shown  that  such  skins  were  chiefly  valuable  as  furs,  (jY 

*A  vessel  was  insured  "  either  urith  or  unthout  letters  of 
marque^^^  the  intention  of  course  being  to  have  the  liberty  of 
using  it,  but  to  what  extent,  wheth^  solely  in  acting  on  the 
defensive,  or  in  giving  chase,  or  in  cruising  generally,  were 

(e)  Mama  v.  Skarray,  Park  on  las.  p. 
945, 8th  ed. 

(/)  Moody  V.  Snrridge,  ibid. 

{g)  Scott «.  BonrdiUoB,  9  Bos.  dt  Poll. 
N.  R.  213. 

(k)  By  Mr.  J.  Wflaon,  ia  Jouran  v. 
Bourdiea,  Park,  p.  245, 8th  ed. 

(f)  t  Goit  V.  Colambiaa  las.  Gomp.  7 

1  E^ideace  is  admissible  to  prove  a  usage,  araoag  owaen  of  whale  ships  and  vaaAst- 
writers,  to  treat  a  policy  of  iasurance  oa  "  outfits  "  as  coveriag  oae  quarter  part  of  the 
*<catohing8.'*  Macy  v.  Whaliog  las.  Co.  9  Metcalf,  354.  Bee  the  learned  remaifca 
of  Mr.  Chief  Janice  Shaw,  in  this  case,  upoa  the  subject  af  usage,  —  its.charaoieri 
eflbct,  aad  the  proof  to  establish  it 


John.  365.  JV.  S,  The  words  of  the 
meaioraBdum  in  this  case  were  "rools 
and  all  other  articles  of  a  perishaUa 
nature,*'  so  that  the  vwy  laaguage  of  the 
dause  fimned  a  due  to  its  ooaatraction. 

(/)  t  Astor  v.TTuion  Ina  Ca  7  Cowca, 
202. 


ev  iHB  covsnuonoH  ov  ibb  pouot.  •  97 

questions  not  settled  by  the  obviotis  and  general  import  of  the  Of  the  co^ 
words :  Lord  EUenborough  said,  **  it  may  be  material  to  policy. 
•soertain  ia  what  manner  parties  to  contracts  containing  this 
form  of  words  have  acted  upon  them  in  former  instaocesy  and 
whether  they  have  obtained,  as  between  the  assured  and 
any  known  and  definite  import  (k) 


The  risk  on  ship  and  goods  is  often  specified  to  begin  and  Jj^S^^n 
end  from  their  arrival,  sailing  from,  or  loading  at  one  port^ 


OBtil  their  arrival  or  safe  discharge  at  another  port :  in  these 
CMes  the  meaning  in  which  the  word  port  is  used  in  the  policy 
most  be  ascertained  by  admitting  parol  evidence  to  show 
what  meaning  and  extent,  in  the  general  understanding  of 
the  mercantile  world,  is  attached  to  the  word  pari  as  applied 
to  the  place  where,  by  the  policy,  the  risk  is  made  to  begin 
er  end  (/)' ;  and,  although  the  mercantile  sense  attached  to 
the  term  may  give  the  port  in  question  a  greater  or  a  leas 
extent  than  its  legal  or  political  limits,  yet  the  mercantile 
sense,  and  not  the  legal  import  of  the  word,  shall  prevail. 
Thus,  although  Llanelly  is,  legally  speaking,  considered  to 
be  a  part  of  the  port  of  Carmarthen,  and  Bridport  of  the  port 
of  Lyme  Regis,  yet  neither  were  considered  to  be  so  within 
the  meaning  of  the  words  ^^  port  of  Carmarthen  ''  and  "  port 
of  Lyme  Regis,"  in  a  policy  of  insurance ;  those  words  mean- 
ing, in  a  mercantile^  sense,  ^^  the  town  and  port  of  Lyme 
Regis,  and  "  the  town  and  port  of  Carmarthen."  (m) 

So,  again,  where  words  descriptive  of  seas  or  countries 
have  acquired  a  sense  among  mercantile  men  differing  from 
their  common  geographical  import,  parol  evidence  of  the 
aseaning  put  upon  them  by  the  mercantile  world  is  admissi* 
ble,  to  show  the  sense  put  on  them  by  the  parties  to  the 
policy. 

H)  Fur  V.  AnderaoB,  S  Baft,  207.  Coekey  9,  AtkSamm,  3  B.  ft  AU.  460. 

(0  Ccmtebte  v.  Noble,  2  Taant.  40a    Brown  v.  Tayleur,  4  Ad.  &  EH.  241. 
Tvfmd  9.  Hotchinaoa,  ibid.  405^  in  noOt.       (m)  Constable  v.  Noble,  2  Tannt.  40S. 

Payne  v.  Huiohinaoo,  ibid. 


1  ltetena**pQrt''ktobeta]DeainMte«iee  tothetoligeetmnUer^whkili 
applied;  nd  nlllKNigh  it  generally  newH  a  haiter  or  abeltev  to^eaaehfiw  aloiiH^ 
yet  vlkeii  applied  to  plaoea  on  a  ooaet  wheie  there  aw  no  baibM%  it  may  aieaB  oa^ 
aioadof  aaelipiafa  piaee,  fct  the  ptupoaeof  toadiag  aad  naloadins  eauaea.  DeLaa* 
gMnera  «.  K.  Yorit  F.  Ina.  Co.  iajflfciLMtt;PeLoagMMWiea.ga»wiaai'  la».Qa, 
li)John.iaS;  1  Dqar  laa.  981,  i  14 
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ortheoonMroo-      Thus,  under  a  policj  "  from  Van  Diemen's  Land  to  « 
policy.  port  or  ports  of  loading  in  India  and  the  Indian  hlaiids,^^  the 

Heuiiiigofthe  court  held  that,  though,  amongst  geographers,  Mauritias  was 
wofdj^«liidi«ii  deemed  an  African  island,  yet  parol  evidence  was  admissible 
to  prove  that,  in  commercial  language  it  was  considered  an 
Jj^jyj^^*^  Indian  Island.  (»)     So,  where  an  insurance  was  made  "  from 
London  to  any  port  in  the  J5aft«c,"  and  the  vessel  sailed  for 
Revel  in  the  Ghdf  of  Finland^  which,  among  geographers,  is 
considered  a  different  sea  to  the  Baltic,  yet,  upon  evidence 
that  it  is  comprehended  in  the  Baltic  in  commercial  lan- 
guage, the  court  gave  this  extension  to  the  term  Baltic  in  the 
policy,  ip) 
Meaniiigorthe      So,  where  a  question  arose  in  an  action  on  a  policy  as  to 
Md  "  any.."  ^,j^  meaning  of  the  word  "  cargo,"  Chief  J.  Tindal  ruled 
that  being  a  term  of  mercantile  import,  its  sense,  as  used  in 
the  poUcy,  was  a  question  for  the  jury,  and  could  not  be 
decided  by  the  dictionary.  (pY 
IV.  Where,  §  45.  RuLE  IV.  A  resort  to  parol  emdence^  however ^^  is  onbf 

^^^^  [^    permuted  where  the  language  of  the  poHcy  is  either  obscure  or 

faoeofthe  poli- 

S/'IL^bigu.      ^">  Bo*»rt«»  V,  aark,  1  Bmgh.  445.  ( p)  Houghton  v,  Qilbait,  7  Cwr .  Ik  P. 

008,  and  are  (o)  (Jbde  v.  Walters,  3  Camp.  16  ;  see    701. 

not  of  a  tech-      also  Moxon  v.  Atkyns,  ibid.  200. 
Dioal  or  pecu- 
liar nature, 

no  extrinajc  ev- 

S^wSwrlSe^      *  ^^**~  ^'  Maryland  Ins.  Co.  2  GiW  ft.  John.  137;  Macy  v.  Whaling  Ins.  Co. 

will  be  alk>wed  ^  Metcalf,  966;  Rogers  v.  Mechanics*  Ins.  Co.  1  Story,  C.  C.  606. 

to  aher  Vr  ez-         *  In  Macy  v.  Whaling  Ins.  Co.  9  Metcalf,  363,  Mr.  Chief  Justice  Shaw  remaiked  :— 

plain  them.  "As  to  written  contracts,  it  baa  been  held  that  usage  is  admissible  to  explain  what  is 

doubtful,  but  not  to  contradict  that  which  is  plain  and  free  from  ambiguity.  Other- 
wise, the  parties  will  be  arbitrarily  held  to  mean  differently  from  that  which  they  have 
written.  But  while  this  is  true,  stili  evidence  is  adminible  to  show  that  the  oootract, 
notwithstanding  the  common  meaning  of  the  language  used,  was  in  fact  made  in  reler^ 
ence  to  the  usage  in  the  trade  to  which  the  contract  relates.  Smith  v.  Wilson,  3  Bara. 
&  Adolph.  728."  See  Sleght «.  Rhinelander,  1  John.  192 ;  S.  C.  2  ib.  531 ;  Macom- 
ber  9.  Parker,  13  Pick.  176 ;  Rankin  v.  Amer.  Ina.  Co.  1  Hall,  619  ;  Lewis  0.  Thatch- 
er, 15  Mass.  431 ;  Cookendorfer  0.  Preston,  4  How.  (U.  S.)  317 ;  Wintbrop  9.  Unkn 
Ins.  Co.  2  Wash.  C.  C.  7 ;  Dow  v.  Whetten,  8  WendcU,  160 ;  1  Phill.  Ina.  48 ;  Ho- 
mer 9.  Dorr,  10  Mass.  26;  Ailegre  9.  Maryland  Ins.  Co.  6  Har.  4t  John.  408;  Hai^ 
ris  9.  Nichols,  5  Mumf.  483 ;  U.  States  9.  M*DanieI,  7  Peters,  1 ;  Murray  9.  Hatch 
6  Mass.  477  :  Renner  9.  Bank  of  Columbia,  9  Wheat.  581. 

m  the  case  of  the  Schooner  Reeside,  2  Sumner,  369,  Mr.  Justice  Story  said :  — 
**  The  trne  and  appropriate  office  of  a  usage  or  custom  is,  to  mterprel  the  otherwise 
indetenninat^  intentions  of  the  parties,  and  to  ascertain  the  nature  and  extent  of  their 
eontracts,  arising  not  from  express  stipulatioDa,  trat  from  mere  implieatioM  and  pi»- 
MunptioRS^  and  acts  of  a  doabtfol  or  eqniroeal  chcrabter.  It  may  be  also  admitted  to 
expiaJB  the  true  memiing  of  a  partfcniar  word,  or  of  particular  werdain  a  given  instm- 
■nnt,  w;herethe  woid  or  words  have  varfona  asnees,  amne  oommon,  some  qualified, 
and  some  technical,  aooording  to  the  subject  matter  to  Which  they  are  applied.    Bat 
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equivocal ;  suck  eridence  mil  never  be  admiiied  to  set  aside  or  or  the  con- 
control  tts  platn  and  unanunguous  terms,  (q)  policy. 

The  strongest  instances  thai  can  be  given  of  the  app]ica- 
tKMi  of  this  role,  have  occurred  in  those  cases  where  the  risk 
on  goods,  being  expressly  made  by  the  policy  to  begin  from 
thmr  loading  at  a  certain  named  place,  the  courts  have  uni- 
fonnly  decided  that  the  policy  could  only  attach  on  goods 
loaded  at  that  very  place,  and  not  elsewhere ;  even  although 
there  w^e  frequently  strong  reasons  for  supposing  that  such 
construction  was  contrary  to  the  real  intention  of  the  par- 
ties, (r) 

*  On  the  same  principle,  where  the  risk  on  goods  was,  by        *  79 
the  policy,  made  to  continue  ''  till  discharged  and  safely  land' 
arfy"  Lord  S^enyon  would  not  admit  evidence  of  usage  to 

(f  )   Let  dauset   dca  polices  doiveot  (r)  Robertson  «.  French,  4  East,  190 ; 

toe  praes  41a   lettre,  lonqu^elles  soot  Horaeyer9.LushiDgtoD,15EaBt,46;Spitta 

dases  par  eDes  mtaies     In  contracta  v.  Woodman,  2  Taunt.    416 ;  16  East, 

aiwiii alii  mil  inspid  debet  id  tantum,  188.  S.  C.  jn  notes.    Gladstone  a.  Clay,  1 

quod    ccrtam    est    inter  cootrabentes,  M.  &  Sel.  425.    Rickman  v.  Carstain,  6 

Casaregis,   Disc.  t.    No.   106,  cited   by  B.  &  Ad.  651.    See  these  eases  collected 

BiMSiiguu,  chap.  u.  sect  ▼ii.  toI.  i.  p.  65.  poti,  p.  418  -  422. 
•d.  JAI7. 


I  apprehend  that  it  can  never  be  proper  to  resort  to  any  usage  or  custom  to  control  or 
wy  the  posJtiTe  stipulations  of  a  written  contract,  and  AfofHori,  not  in  order  to  oon- 
tradiot  tkem.  An  express  contract  oftbe  parties  is  always  sdmissible  id  superwde,  or 
▼ary,  or  control  a  usage  or  custom ;  for  the  latter  may  always  be  varied  at  the  will  of 
tbe  partita.  But  a  written  and  express  contract  cannot  be  controlled  or  varied,  or 
coatndicled  by  a  nsaga  or  custom ;  lor  that  would  be  not  only  to  admit  parol  evi- 
deooe  to  control,  vary,  or  contradict  written  contracts ;  but  it  would  be  to  allow  mere 
pfcsomptions  and  implications,  properiy  arising  in  the  absence  of  any  positive  expres- 
•ioBS  of  intention,  to  control,  vary,  or  oontradict  the  most  formal  and  deliberate  wriUea 
dadaniiona  of  the  parties." 

In  reference  to  the  rule  stated  in  the  text,  Mr.  Duer  contends  that  the  opinion  that 
it  is  only  when  the  construction  or  law  is  doubtful,  that  evidence  of  a  usage  can 
with  propriety  be  received  at  all,  is  erroneous.  "  Upon  an  examination  ol  the  deci- 
,"  be  says,  "  it  will  appear,  that  in  a  large  majority  of  the  cases,  the  effect  of  the 
as  proved,  was  to  set  aside  a  construction,  or  supersede  a  rule,  that  the  courts 
mnst  otherwise,  of  neoessityt  have  followed.'*  1  Duer  ins.  255,  f  53  et  seq.  The  sng- 
of  Mr.  Doer  upon  this  subject  are  useful  and  worthy  of  attentive 


*  Tbe  usage  must  be  consistent  with  the  terms  of  the  policy  ;  and  it«iast  also  be 
with  the  rules  oflaw  in  thesame  sense  sathe  policy  itself  must  be.  1  Doer 
300,$65tof  08.  SeeNew  York  GassJjghtCo.  e.  Mechanica'  Fire  Ins.  Co.9 
HaU,  106;  MeUen  a.  Nat.  Ins.  Co.  1  Hall,  453;  Levy  a.  MerriU,  4  QreenL  180;  Turner 
9.  Baffowa,5  Wendell,  541 ;  a  C.  8  ib.  144  ;  Trott  a.  Wood,  1  GaU.  443;  MoQregor 
9.  Ids.  Go.  ofPhil.  1  Waah.  Q.  C.  301;  Frith  a.  Barker,  2  John.  388;  3  Kent  (5th 
ed.)  200;  Bryant  a.  Com.  Ins.  Co.  OFiok.  131;  Banlqn  v.  Amer.  Int.  Co.  1  Hall, 
610;  1  U.  S.  Dig.  TlL  Custom  and  Usage. 
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ortheodoj;       show  thot  this  expresekm  in  the  particular  trade  ioBoredy 
policy.  meant  ^^  until  the  ship  was  moored  twenty-four  honra   m 

'""""~"""~  safety ; "  because  this  was  inconsistent  with  the  plain  mean- 
ing of  the  policy,  which  was  too  clearly  expreated  to  reqaiiie 
or  allow  of  any  such  explanation,  (s) 

So,  in  a  policy  at  and  from  Archangel  to  Leghorn^  the 
oourt  would  not  receive  parol  evidence  to  show  that  the  risk 
was  only  to  begin  at  the  Downs  (J) ;  nor  where  the  polii^ 
was  '*  on  ship  or  ships,"  would  they  admit  such  evidence  to 
show  that  a  given  ship,  which  was  lost,  had  been  verbalty 
excepted  at  the  time  of  the  contract*  («) 

V.  In  a  doDbt-  $  4&  RuLB  V.  The  poUcy  being  a  printed  form  with  tke 
^2S!^i^{^^  blanks  filled  up  in  writing,  it  is  a  rule  that  <<  if  there  is  am§ 
S^^yK^  i2t7tt6/  about  the  sense  or  meaning  of  the  whoUj  the  words  super^- 
jpj'gf  ^«fi*^  added  in  tarUing  are  entitled  to  have  a  grexler  effect  aUribuied 
nrinted  and  to  them  than  the  printed  words  ;  inasmuch  as  the  written  words 
S?^"^  are  the  immediate  language  and  terms  selecM  by  the  parim 
themselves  for  the  expression  of  their  meaning.^^  (v) ' 

Hence  it  is,  that  in  the  familiar  instance  of  words  writtmi 
in  the  margin,  or  at  the  foot  of  policies,  such  written  words 
are  considered  as  applying  indefinitely  to  the  whole  of  the 
policy,  and  as  controlling  the  sense  of  those  parts  of  the 
printed  policy  to  which  they  apply. 

Thus,  where  the  word  ship,  ox  freight,  or  goods,  is  written 

in  the  margin  of  the  policy,  the  general  terms  of  the  policy^ 

applicable  to  other  subjects  besides  the  particular  one  men» 

gO  *       tioned  *on  the  margin,  are  thereby  considered  as  narrowed  in 

point  of  construction  to  that  one.  (w) 

The  subsequent  portions  of  this  work  will  furnish  abundapt 
instances  of  this  rule  of  construction. 

vi.  And  an         ^  "^7.  RuLE  VI.    It  is  also  a  rule,  founded  on  the  same 

aiflotobe  more 

^^oon-            («)  Parkinson  v.CoOJer, Park,  (Sthed.)  («)  Per  Lewd  EUenbaongli,  in  aobst. 

p.  653.    Marahall,  p.  253.  son  v. French, 4 East, p.  130.    See3K«il» 

(t )  KaioMS  9.  Knigfadey.    Skinn.  5i.  26,  (6th  edi) 

(m)  Weslon  v.  Ernes,    1  TannL  115|  (w)  A  East,  140,  nnd  see  RobinaoB  e. 

•ee  also  BladEett  a.  Royal  £zch.  Compi.  Tobin,  1  Stark.  886.    See  also  Hanghlan 

2  Cr.  ft  J.  944.    Orofts  e.  XaishaU,  7  C.  v.  Ewbank,  4  Cainp.  88. 
ft  P.  587. 

>  1  Duer  Ins.  160, f  10;  1  Cheenl.  Er.  f  S78;  1  PhiU.  Ins.  54;  Do  toofiiemen  e. 
IW^demen'ft  Ins.  Co.  2  Hall,  580. 
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principle,  thai  greater  strickness  of  construction  should  beap"  Oftbeoon- 
pHed  to  these  clauses  and  stipulations^  which  the  parlies  have  ^^^^ 
ihesnsetoes  introduced^  than  to  the  words  of  the  printed  formula^ 
loAicJk  are  adapted  to  all  other  cases  of  insurance  on  similar 
subjects  J  and  not  confined  to  the  circumstances  of  the  particular 
adventure*  (x) 

Frequent  illustrations  of  this  rule  will  be  afforded  when  we 
oome  to  speak  of  clauses  giving  a  liberty  to  touch  and  stay, 
express  warranUeSy  and  other  written  stipulations,  by  which 
the  parties  to  the  policy  seek,  either  to  enlarge,  or  to  limit  the 
protection  afforded  by  the  common  printed  form. 

{x)  fimerigoo,  chap,  il  Beef.  vii.  vol.  i.  p.  95.  ed.  1827. 
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•CHAP.  IV. 
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mKDBRWBITHKS  AlTD  IBB  AMSUBJSD. 


Sect.  I.  Tf)lo  nuiy  fe  JB»f£rar5.  —  Different  Modes  of  trafU' 
acting  the  business  of  Marine  Insurance  by  Public  Congni^ 
nies  and  Prvoaie  Underwriters. 


Wbomaybe 


Diiiereat  modes 
oftmuacting 
thetMuinenof 
Marine  InsuN 
anoe  by  pubUo 
oompanies  and 
private  under- 
wntcn. 


The  inoBopoly 
oonfemdon 
the  Royal  £z- 
oliaDgeaiid 
London  AaraN 
anoeCompa- 
nW  now  done 
away  with  by 
5  G.  4.  c.  114. 


§  48.  It  iB  the  plain  interest  of  every  great  mercantile 
state  to  assist  by  every  means  in  its  power  the  efforts  of  its 
merchants  and  ship  owners,  to  protect  their  property  by  ma- 
rine insurance  :  and  it  is  the  wisdom  of  such  a  government 
to  allow  the  parties  interested  themseh  es  to  ad(^t  any  menns 
of  so  protecting  it,  which,  while  not  injurious  to  the  common 
weal,  may  in  their  judgment  appear  heei  suited  to  the  objects 
they  have  in  view. 

The  legislature  of  this  country,  though  always  sufficiently 
alive  to  the  duty  of  encouraging  the  practice  of  marine  insur- 
ance, was  for  some  time  unwise  enough  to  interfere  with  the 
free  and  natural  course  of  the  business,  by  confining  the  exor- 
cise of  it  to  private  underwriters,  and  the  two  old  companies, 
the  Royal  Exchange^  and  the  London  Assurance  ;  to  which, 
by  an  act  passed  in  the  year  1719  (a),  it  granted  the  exclu- 
sive right  of  making  insurances  as  a  company ^  or  partnersk^^ 
on  a  joint  capUaL 

This  impolitic  restriction,  after  continuing  in  force  for  more 
than  100  years,  was  abolished  in  the  year  1824  by  an  act  (6), 
which  put  an  end  to  the  exclusive  privileges  of  the  two  old 
companies,  and  restored  the  business  of  marine  insurance  to 
that  footing  of  natural  freedom  and  open  competition,  which 
all  experience  proves  to  be  most  conducive  to  the  best  interest 
of  every  trading  community,  (c) 


(a)  «  0. 1.  c.  IS. 
{h)  5  G.  4.  o.  114. 


(«)  Daring  the  colonial  govenunent  of 
▲nerioB,  and  for  the  lint  twenty  yean 


OV  THB  AflSmUD)  AXB  fBB  UBMEBWRiTJEIiB. 

*After  the  paflBing  of  this  aet  seYeral  new  companies  sprang  who  auj  be 
into  existencei  some  of  which,  having  been  formed  and  con-  Different  aodos 
docsted  without  a  due  knowledge  of  the  principles  of  the  busi-  ^.I'b^Smor 
neaa,  were  speedily  abandoned ;  but  many  others  still  remain,  2^^^!^1 
both  here,  and  in  Scotland  and  Ireland :  of  the  London  com*  oompuiies  and 
poLiiies,  die  Alliance  Marine,  and  the  Indemnity  Mutual  wSlem, 
Bffaiine,  have  probably  the  largest  share  of  business.  «g2 

In  the  United  States,  vdiere  the  practice  of  marine  insur-  Marme  Iobii^ 
mce  has  been  nnencnmbered  by  any  legislative  restriction,  untod^tn 
it  is  almost  wholly  carried  on  by  eompanies  ;^  in  England,  Sort^S^" 
however,  this  is  not  so,  but,  while  all  fire  and  life  insurances  ^7  oompuues. 
are  made  at  the  risk  of  companies,  the  great  bulk  of  the  busi- 
naas  of  marine  insoraoce  is  still  in  the  hands  of  private  under- 
writers. 

§  49.  The  private  underwriters  in  London  meet  and  carry  The  private  tm- 
on  their  business  in  subscription  rooms  over  the  Royal  Ex-  ii^ilf"  *^ 
<diange,  called  IM)ydPs(e) ;  consisting  of  two  apartments,  one  Uo^d'a  roonw. 
in  which  the  miderwriters  sit  for  the  transaction  of  business 
with  their  employers,  called  the  public  room,  and  another, 
called  the  privaie  room,  opening  out  of  the  first. 

The  afiairs  of  the  subscribers  to  these  rooms  are  managed  by 
a  ecxmnittee,  chosen  from  their  own  number,  called  UaycPs 
commMee^  and  presided  over  by  a  chairman. 

Agents  (genmdly  called  IJoytPs  agents)  are  iq[ypointed  by  uoyd'a  agents. 
dns  committee  in  all  the  principal  ports  of  the  world,  whose 
business  it  is  regularly  to  forward  to  Lloyd's,  accounts  of  all 
departures  from  and  arrivals  at  their  ports,  as  weU  as  of  losses 
^ted  other  casualties;  and,  in  general, all  such  information  *83 
as  may  be  supposed  of  importance  in  guiding  the  judgments 
of  the  underwriters.    These  written  aoconnts,  which,  in  the 


ika  pram  of  1763^  tbe  boaiDaai  of      (J)  Fram  a  ooflee-houae  of  that  «ama 

inanrance  in  the  United  States  in  Lombard  street,  wliaie,  about  the  mid* 

afanost  wfaoOf  in  the  hands  of  indi-  die  of  lastcenturyi  the  underwriters  first 

vAImJ  onderwrilen:  sinee  that  period,  began  to  meet    Hie  name  Lloyd's  haa 

r,  ineoqmnted  oompaniea  have  been  adopted  both  in  oar  own  great  pn>- 

in  al  diieetioiis,  and  ahnost  en-  vincial  towns  and  abroad.    The  French 

tirslf  anpplanted  private  underwriters;  Lipyvf j^ establiahed in  Paris,  haa  a  eon- 

solhat  the  bnaineas  of  msuranoe  in  the  siderable  share  of  busineas.    (See  Yau- 

United  Slates  is  ahnost  wholly  cairM  on  oIm^  Gkdde  to  Harine  Insuianoea.) 
bfOompanMS.  3Kent,  (6lhed.)SM|397. 


i»0«BrlM.tf.  IS. 
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Who  nuiy  be  present  State  of  our  comcneree,  are  arriving  daily,  alnoost 
DjEereni  bourly,  from  some  part  or  other  of  the  world,  are  posted  up 

n^d»  ^tmi*-  ag  fo^i  as  they  come  in,  on  the  walls  of  the  inner  or  private 
M^M^inra  ^^^^  A^  Lloyd's,  and  are  called  UoycPs  Written  Ldits ;  as 
a&oe  b)r  pubUo  soon  as  the  pressure  of  business  will  allow,  the  contents  of 
private  undei^  these  Written  lists  are  copied  out  into  two  large  books,  pUused 
^^"**"'  in  a  conspicuous  part  of  the  inner  room,  and  also  in  another 

Lloyd's  writteo  ]xk>|^  which  is  placed  in  the  large  outer  room  for  the  more 
Lloyd'*  books,    convenient  use  of  the  general  public ;  after  being  thus  copied 
Lioyd^s  printed  into  these  books,  which  are  called  LloyJCs  BookSj  the  written 
lists  are  subsequently  printed  and  filed. 

Thus  there  are  three  sources  of  information  relating  to  the 
arrivals,  departures,  losses,  &.c.^  of  shipping,  accessible  to  the 
subscribers  at  Lloyd's:  —  The  written  lists,  containing  the 
latest  intelligence ;  lAoyd^s  books,  containing  this  intelligence 
condensed,  methodized,  and  alphabetically  arranged;  the 
printed  lists,  filed  for  those  may  wish  to  consult  them. 

Mode  of  trans-       ^50.  It  is  obvious  that  the  mode  by  which  the  bunneas  of 
by^mpciiik«r  iBarine  insurance  is  carried  on  by  companies,  and  by  private 
underwriters,  must  differ  in  some  important  respects. 

Marine  insurance  companies  have  generally  a  large  snb- 
scribed  capital,  or  such  a  number  of  proprietors  as  enables 
them  to  raise  without  difficulty  whatever  sums  may  at  any 
time  be  required  to  make  good  losses.  Societies  of  this  sort 
do  not'  limit  their  jrisks  to  small  sums ;  that  is,  they  do  not 
often  refuse  to  insure  a  large  sum  on  ship  or  goods,  since  the 
magnitude  of  their  capitals  affords  them  the  means  of  easily 
defraying  a  heavy  loss ;  and  their  premiums  being  propor- 
tioned to  their  risks,  their  profit  is,  on  an  crverage,  independ* 
ent  of  such  contingencies* 

Hence,  the  trouble  of  effecting  an  insurance  with  a  com- 
pany is  very  inconsiderable  ;  any  person  having  property  to 
insure  has  only  to  go  to  the  manager  and  state  the  particulars 
84*  *of  the  risk  to  be  insured  :  the  premium  being  agreed  upon, 
the  manager  writes  out  a  memorandum  for  the  policy,  which 
the  party  signs,  and  he  is  thus  provisonally  insured.  (/) ' 

(/)  NotlegiUy.    See  Tuipia  e.  Billoo,  5  Mum.  and  Gr.  4S55. 
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The  oompanies  procure  the  stamp,  and  write  oat  the  policy,  wim  may  be 
which  is  ready  for  delivery  in  four  or  five  days.  Diiferettt 

It  IS  abundantly  clear  that  Individual  underwriters  could  JS^  ^^"*°*" 


not  posfflbly  adopt  this  course ;  for  no  private  capital  could  mSSSTimiw. 
stand  the  desperate  hazard  of  taking  such  large  risks.  In-  a«»  ^.^^ 
stead,  therefore,  of  insuring  a  large  sum,  such  as  20,000^.  on  pnyioe  under- 
a  single  ship,  or  a  single  cargo,  a  private  underwriter  would  ^^'®"' 


not  probably  insure  more  on  any  one  transaction  than  SOOf.  SeTwoTmodi 

or  500/. ;  so  that  although  his  engagements  might,  when  taken  biSSIT'^ 

together,  amount  to  20,000/.,  yet  they  would  be  diffused  over 

from  forty  to  one  hundred  different  adventures ;  so  that,  if 

ont  of  Aat  number  he  had  to  pay  losses  on  two  or  three, 

such  lose  would  not  impair  his  capital,  but  only  diminish  hh 

profit,  {g) 

It  is  obvious  that  this  mode  of  transacting  business,  though 
abaolmely  necessary  for  the  security  of  the  underwriters,  im- 
poses a  considerable  sacrifice  of  time  and  trouble  on  the  part 
of  the  merchant  or  shipowner  who  wishes  to  insure  a  large 
sum  on  his  ship  or  his  merchandise ;  for  while  only  one  trans- 
action may  be  required  in  procuring  the  insurance  of  a  ship 
or  cargo  with  a  company,  ten  or  twenty  separate  transactions 
may  be  required  in  getting  the  same  insurance  effected  at 
Lloyd's. 

So  much  time  and  trouble,  in  fact,  are  required  in  effectmg 
an  insurance  at  Lloyd's,  that  merchants  and  shipowners  very 
generally  do  not  attempt  to  transact  their  own  insurance 
business,  but  entrust  it  entirely  to  insurance  brokers,  by 
whom,  as  we  shaQ  presently  see,  a  great  majority  of  the 
bnsinesB  of  marine  insurance  is  adtually  carried  on  in  this 
country.  (A) 

*  \  51.  Besides  individual  underwriters  and  incorporated       s  85 
oompanies,  the  business  of  insurance  may  also  be  carried  on 
by  means  of  didis  or  associations  of  shipowners,  who  agree, 
each  entering  his  ships  for  a  c«rtaia  fimoant,  to  divide  among 
themselves  one  another's  losses. 

These  clubs  appear  to  have  origiaated  in  the  prohilntion  Anociations  of 
imposed  by  the  act  of  1719  against  insurance  •  by  chartered  £^|!a'l|^?' 

anoe. 

ig)  M'CiiIloeh*t  CooHiiercial  Diction-    whole  buameas  of  marine  inmirance  is  ia 
•ry,  art.  InniraDce.  the  band  of  companies,  insuranoe  broken 

(k)  In  the  United  States,  where  the    are  scarcely  ever  employed. 

VOL.  I.  S 
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Who  maf  be  o(»&panie8,  and  to  haye  been  designed  to  afford  their  mem- 
^SSm  bers  a  more  adequate  protection,  than  that  ftimisbed  by 
^t^Sio^'*^  private  underwritersi  for  a  amaller  rate  of  premium  than 
uSSThL^    ttflf  required. 

anoe  bf  pnbiio       The  eoiHrtS|  however,  in  their  endeavor  to  preserve  to  the 

priySiM^dei^ .  two  old  companies  the  monopoly  secured  to  them  by  the  act 

^^^^^  of  1719,  as  against  every  other  public  body,  formed  for  the 

J^j^nioSL  P^i'P^^^^  ^  marine  insurance,  dedded  that .  the  members  of 

gaMouoii^    such  associations  could  only  be  wdiMmUy^  and  not  colled^ 

not  ooHectiveiyl  wiii^  liable  to  such  of  their  members  as  sustained  a  loas.  (t) 

memben.  Hence,  where  each  member  of  sudi  an  association  und^- 

took  to  be  liable,  in  case  of  loss,  for  himself  only,  up  to  the 

taiount  of  his  own  individual  share,  a  policy  signed  by  all 

the  members  was  held  to  be  valid  against  any  one  for  the 

amount  of  his  undertaking,  (» 

But  where,  in.  case  of  the  insolvency  of  any  one  of  the 
members,  all  the  others  covenanted  that  they  would  be  liaUe 
to  make  good  his  losses.  Lord  Kenyon  held,  that  such  associ- 
ation was  illegal,  although,  except  in  case  of  insolvency,  each 
member  only  covenanted  severally  to  pay  for  his  separate 
share ;  for,  said  his  lordship,  this  was  adding  the  credit  of 
the  rest  of  the  members  of  the  society,  which  was  the  yery 
thing  that  the  act  (of  1719)  was  intended  to  prevent,  {k) 
The  result  of  these  decisions,  of  course,  was  that  the  objects 
86  *  *which  such  associations  had  in  view  were  only  imperfectly 
obtained.  There  are,  nevertheless,  certain  advantages  in 
insuring  with  such  societies ;  the  principal  of  which  are,  that 
members  know  each  other's  responsibility  better  than  they 
can  know  that  of  general  underwriters ;  as  none  are  admitted 
members  except  such  as  are  possessed  of  ships  of  their  own, 
all  of  them  have  some  property  to  answer  for  any  losses  for 
which  they  may  render  themselves  liable :  men  um^ted  in 
sueh  societies  can  better  detect  frauds  in  the  assured,  and  at 
the  same  time  wiU  restrain  each  other  from  setting  up  dis- 
honorable defences.  (/)     On  the  other  hand,  the  payment  of 

(•*)  HaiffiNii  V.  IHltf,  7  T.  Re^.  MO.  wpteaif  on  the  fiMe  of  the  polfcyUw  le- 

noie;  Lew  v.  Smith,  ibid.  396.;  and  tee  ipeotive  siuiis  far  which  the  neodbqe 

Steoag  9.  Harvey,  3  Bingh.  304.  Mferally  ksara.     Dowell  v.  Moon,  4 

(j)  Harrison  v.  Blillar,  7  T.  R.  340.  note.  Camp.  106. 

(il)  Leee  ».  Smith,  7  T.  Bep.  338.    It  .(/)  PerC.  J.Best,inStraigv.  Hwef, 

hai  been  deciM  not  to  be  Beoeasary  to  3  Bingh.  311, 313. 
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§ 

losses,  boDg  distributed  over  such,  a  variety  of  maaibers,  is  wiio  maybe 
freqneotly  extremely  diktory ;  and,  since  the  act  of  1834|  nlferat 
one  great  reason  for  their  existence  having  been  removed,  in  ^^^^'^^ 
the  facility  thereby  given  for  insuring  with  joint-stock  com-  S|^?JJ"^n^ 
panics,  there  is  reason  to  suppose  that  the  amount  of  insiv-  aooe  by  paUio 
anoe  bosmeas  once  possessed  by  these  associations  is  now  on  private  undei^ 
the  decline.  "^'^ 

Where,  in  order  to  ensure  a  speedier  settlement  of  losses, 
it  vras  provided  by  the  policies  of  one  of  these  associations  . 
tbat  losses  should  be  paid  in  three  months  after  adjustment 
by  a  committee  of  the  insurers,  and  the  committee  refused 
to  adjust  at  the  request  of  the  assured ;  it  was  held  that  he 
might  sue  on  the  policy,  notwithstanding  there  had  been  no 
adjustment,  (si)  ^ 

(«)  StPoagfr.  Harvey,  3  BiBfl^  304. 


*  Under  the  rt^pdetaoB  to  pay  tbe  loM  in  ninety  dayi  after  proof  and  adjostment,  the 
proof  BNHt  be  loflicient  aocordiDg  to  the  uaage  of  the  idaoe,  botany  objection  to  the 
proof  exhibited  may  be  -waived,  ezpready  or  impliedly,  by  the  underwriteii,  and  tlien 
the  enit  may  be  faNvgfat  in  ninety  daya  after  the  production  of  iniifflcifmt  preliminary 
fKooL  Ail^gn  0.  Maryland  Ina.  Ca  6  Hair.dc  John.  408.  See  Bryant  v.  Coromon- 
wealth  Ina.  Coi  6  Pick.  131;  Abel  v.  Potts,  3  Eap.  343. 
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87  *  ♦Sect.  H.^^^  Of  the  Assured.  —  Who  may  be  insured. 

Art.  I.  —  Insurances  hy  and  for  alien  enemies  are  void. 


Of  the  aasared. 
Who  may  be 
insured. 

AllpenoDs 
maybe  i 
except  alien 


It  was  at  iint 
doubted  in 
England 
wbetber  alien 
enemies  oould 
be  insured  in 
thisoountry. 

liOfd  M^"*^H 
upheld  such 
insormncea. 


88* 


§  52.  AH  persons,  whether  aliens  or  nativeS|  may  be  in- 
suredi  with  the  exception  of  alien  enemies ;  that  is,  persons 
whOf  eiiker  by  birth  or  domicily  belong  to  a  state  aciuaily  eru 
gag'ed  in  war  with  our  own. 

This  restriction  is  an  obvious  consequence  of  that  univer- 
sally recognized  principle  in  the  law  of  nations,  namely,  that 
the  object  of  a  maritime  war  is  the  destruction  of  the  enemy's 
commerce  and  navigation,  in  order  to  weaken  and  destroy 
the  foundations  of  his  naval  power. 

Now,  as  marine  insurance  has  for  its  object  the  protection 
of  commerce  and  navigation,  it  would,  obviously  be  inconsis- 
tent with  the  very  purposes  of  a  maritime  war,  to  permit  in- 
surances on  the  shipping  and  trade  of  the  enemy.  ^<  Hostium 
enim  pericula  in  se  suscipere,  quid  est  aliud  quam  eorum 
commercia  maritima  promovere."  (n) 

It  was  for  a  long  time,  however,  an  unsettled  question  in 
English  law,  whether  the  insurance  of  enemy's  property  was 
or  was  not  illegal  at  common  law.  .  Lord  Hardwicke,  in  the 
year  1749,  declared  that  no  determination  had  ever  been 
made  by  our  courts  that  such  insurances  were  unlawful  (o); 
and  Lord  Mansfield  uniformly  supported  them,  not  appa- 
rently upon  any  principle  of  law  (p),  but  on  fancied  grounds 
of  expediency ;  from  supposing  that,  if  the  practice  were 
allowed,  the  English  underwriters  would  gain  more  in  pre- 
miums, than  they  would  lose  by  captures,  (q) 

Valin,  however,  who  is  in  this  respect  followed  by  Pothier 
and  Emerigon,  declares,  on  the  contrary,  that  owing  to  the 
^permission  of  this  practice  in  England,  one  part  of  our  na- 

(n)  Bynkeishoek,  Qusest  Jur.  Publ.  I.  their  legality.    Bell  v.  Oilson,  1  Bos.  & 

1.  c.  21.  Pull.  354. 

(o)  Henkle  v.  Royal  Exch.  Comp.  1  (q)  Planchi  v,  Fletcher,  Dougl.  251. 

Vesey's  Rep.  317.  Gist  &  Masoo,  1  T.  R.  84.    Lavabre  v. 

{p)  Mr.  J.  Buller  said  that  he  never  Wilson,  Dougl.  284. 
oould  get  him  to  give  any  opinion  as  to 
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tioo  reetoied  to  tfadn,  by  the  effect  of  iBBiiraiices,  what  the  Of  the 

Who  BUiy  be 

OftlieT  port  took  from  them  by  the  rights  of  war.  (r)  mmued. 


The  English  legi^tare,  adopting  this  view  of  the  matter, 
two  statutes,  one  in  1748  (5),  and  another  in  1793  (I), 
prohibiting,  under  a  penalty,  the  insurance  of  any  ships  or 
merchandise  belonging  to  France  during  the  wars  then  pend- 
ing with  the  subjects  of  that  nation.  These  acts,  however, 
only  applied  to  the  then  existing  wars,  and  left  the  questi<m 
fldll  undecided  as  to  the  legality  of  such  insurances  indepea- 
<lent  of  any  statutes. 

At  kngtb  the  courts  of  Westminster  Hall  took  the  whole  At  length  meh 
Bubject  into  consideration  upon  the  principles  of  international  were  00101- 
law,  and  established,  by  a  long  course  of  decisions,  under  tenninedto be 
liord  Kenyon,  Lord  Alvanley,  and  Lord  EUenborough,  that  iUes^M^^raid. 
mch  insurances  were  not  only  illegal  and  void,  but  repugnant 
lo  every  principle  of  public  policy,  (u)  ^ 

*'  The  question  is,"  says  Lord  Alvanley,  '<  whether  it  be 
competent  to  an  English  underwriter  to  indemnify  persons 
irtio  are  ragaged  in  war  with  his  own  sovereign,  from  the 
ooDsequences  of  that  war ;  and  we  are  aU  of  opinion  that,  on 
die  principles  of  the  English  law,  it  is  not  competent  to  any 
subject  to  enter  into  a  contract  to  do  any  thing  which  HMty  he 
deiritmenial  to  the  interests  of  his  own  country  ;  and  that  such 
contract  is  as  much  prohibited  as  if  it  had  been  expressly  for- 
bidden by  act  of  parliament"  (v) 

§  53.    It  will  not  be  necessary  to  cite  at  any  length  the 
^casea  which  have  established  this  now  undisputed  principle :        *  80 
bat  it  may  be  expedient  to  notice  their  more  important 
points. 

(r)  Vein,  tit  tL  Dee  AMoeiicee,  Art.  («)  BnndoB  v.  Meebit,  0  T.  Sep.  SS. 

a  vet  ii.  Ik  21d.  ed.  18S8  (he  ie  tpeekiiiff  Briiiow  e.  Toweie,  ibid.  36.    Fiirladev. 

of  the  war  tenniiieted  liy  the  peeoe  of  Bogen,  3  Boe.  and  Pull.  191.    KeUncr  v. 

Twm,  1763).     PMhier,  Traits  d^AjMir-  Le  Meaurier,  4  Eaat,  396.    Gamba  a.  La 

•nee,  No.  95.    Eknenfon,  chap.  hr.  sect  Meaarieri  ibid.  407.    Brandoa  v.  CaiUag^ 

a  v«L  L  p.  laa.  ed.  lan.    Botday  ?atr  «Nd.4U>.    irConaeU  V.  Hector,  3  Boe.  It 

aaja,  that  in  the  present  fltate  of  Fmoh  PtilLlia    Le  Loneville  v.  Phillipe,  2  Boa. 

law,  each  intnraaioei  are  illegal.    (Con-  Sl  Poll.  N.  Bep.  97. 

MMloaBBerigon,voLip»131.)           ^  (v)  InFiutadov.Bos«M»3Boe.dtF«ll 

(«)  21  0. 2.  o.  4.  p.  19B. 

(<)330.3.e.  27. 

>  8BeQriiWQldv,Waddia8tea,16JohiL43i;8KeBt(6thad.)264loSM;lPha. 
» to  97;  The  EmiihNM,  1  GalL  (I9L 

8* 


92  OF  THE  ASSCfBSD  A9D  THB  UUDKKWIUTKBS.  — • 

Of  the  aanired.      If,  however,  an  alien  enemy  hare  any  license  or  privilege 
insarad.  to  trade,  be  will  have  the  right  of  insuring  bis  property  as 

An  alien  incident  to  the  right  of  trading,  (g)    Such  a  license  not  only 

^^£^[^1^  ^    legalizes  the  commerce,  and  therefore  the  insnrance  by  whi<A 
^J^j^yfy^     it  is  sought  to  be  protected  (A),  but  also  enables  the  alien 
and  may  sue  in  enemy,  SO  licensed,  to  sue  upon  the  policy,  not  only  in  die 
peiwn  on  the     name  of  the  agent,  but  in  his  own.  (t)  *     "  Whatever  com- 
merce of  this  kind,''  says  Lord  EUenborough  ( j),  ^'  the  crown 
has  thought  fit  to  permit,  must  be  regarded  by  the  courts  ot 
law  as  legal  with  all  the  consequences  of  its  being  legal ;  one 
of  which  consequences  is,  a  right  to  contract  with  other  sub- 
jects of  the  country  for  the  purpose  of  protecting  such  pro- 
perty by  insurance." 
or  by  hia  agent       Hencc,  where  a  license  to  trade  with  the  enemy  was  given 
eo^raaeea       ^o  three  persons,  two  of  whom  themselves  became  alien  ene- 


^en  ^^dea     ™^  before  action  brought ;  it  was  held,  that  the  broker,  who 
before  acUon      had  effected  the  policy  for  all  the  three,  might  notwithstand- 
ing, recover  upon  it.  (k) 
Where  the  Where  the  party  intended  to  be  insured  by  the  policy  does 

S^iuure^  not  become  an  alien  enemy,  until  after  the  loss  and  the  cause 
^e°^*  a^en  ^  action  have  arisen,  his  right  to  sue  on  the  policy  is  only 
enemy  till  after  suspended  during  the  continuance  of  hostilities,  and  revives 
right  to'aue  ia  *on  tb^  restoration  of  peace  (l) ' ;  hence,  the  defence  of  alien 
£nng"tSe'con-  enemy,  in  such  cases,  as  it  is  only  in  temporary  suspension  of 
^JJJJyj?^^  the  plaintiff's  right  to  sue,  can  only  be  taken  advantage  of  by 
92 «  a  plea  in  abatement,  and  cannot  be  given  under  the  general 
In  aach  caaea  issue  (m)  ;  where,  however,  the  war  has  broken  out  before  tke 
Sifen  enS^y**^  tow  has  taken  place,  even  though  after  the  policy  has  been 
DieoM  In  effected,  the  alien's  disability  to  sue  is  not  removed  by  the 
abatement.  return  of  peace ;  for  the  policy  in  such  case,  as  we  have 
eveTwa^^     already  seen,  is  wholly  illegal  and  void.  (») 

broken  out 

pSicy^t              (^)  ^^^  ^'  Williama,  1  Salk.  43.    1  (Q  Flindt  v.  Waten,  15  £aaC,S06. 

(Sfon  ioaa.           Lonl  Raymond,  282.  a.  c.  {m)  Hannan  v.  Kingston,  3  Camp.  192. 

the  diaabiuty.           (A)  Keosiogton  v.  Inglis,  8  Eaat,  273.  Aa  to  the  replication  to  auch  a  plea,  aee 

re^2  by  the  ^«»^y  "•  ^^/i  1°  ^aat,  536.  Bolton  r .  Dobree,  2  Campb.  162. 

retam  of  peace.      (<)  U^paricha  v.  Noble,  13  £aat,  332.  («)  Qamba  v,  Le  Meaurier,  4  JSbat, 

(»  13  £aat,  p.  341.  407. 

(i)  De  Taatet «.  Taylor,  4  Taunt.  233. 


See  Claffctt  a.  Moray,  10  John.  69.      •  CUtly  Cost.  <7th  Amer.  od.)  18i  It  aoie. 
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A&T.  n.  Who  are  AHen  Ettemies, — HoitUe  National  CharaC" 
ier.  —  How  acquired. '^  By  DomicU  or  by  Trade. 

A.  National  CharaeUr  as  acquired  by  Domicile 

4  64.  Sincey  Uiereforei  all  insurances  on  the  property  of  ^j^  "^iJ?^ 
alieo  eneoues  are. in  this  oountry  strictly   prohibited,  it  insured. 
becon^s,  of  coarse,  very  important  to  ascertain  what  eon-  What  consti- 
stitiites  an  alien  enemy.  Inemy?  **^ 

An  alien  enemy ^  in  the  primary  and  obvious  sense  of  the  Doimei/ ib  Um 
words,  is  the  naiural-bom  subject  of  a  state  actually  engaged  ti?tfonli^- 
ui  war  uriih  our  own  ;  but  the  principle  is  now  fully  establish-  '^^'' 
ad,  that,  for  all  commercial  purposes^  the  domicil  of  the  party, 
wkliout  reference  to  his  place  of  birth,  is  the  leadii^  test 
of  national  character.    Every  person  domiciled  in  a  stat^ 
actually  engaged  in  hostilities  with  our  own,  is  an  alien  ene- 
my, whether  he  be  a  born  subject  of  that  state  or  not.  (o)  ' 

Aa,  therefore,  the  national  character  of  a  party,  for  com-  tmes  d^^. 
mercial  purposes,  depends  principally  on  his  domicil  it  will 
not  be  out  of  place  here  so  far  to  investigate  the  doctrine  of 
dcmiici],  as  to  be  able  to  asceKain  when  and  how  a  character 
♦of  hostility  becomes  impressed  on  any  party  by  his  residence  ^ 

IB  a  hostile  country,  so  as  to  render  him  an  alien  enemy,  and 
thereby  make  him  incapable  of  protecting  his  property  by  a 
contract  of  insurance. 

2b  this  extent^  and  wtth  this  object  only,  we  will  first  briefly 
state  the  general  principles  which  may  now  be  considered  as 
established  with  regard  to  the  law  of  domicil,  and  then  ad- 
vert to  the  cases  connected  with  the  subject  of  marine 
insurance,  in  which  those  principles  have  been  illustrated  and 
applied. 

(a)  The  ladun  Chief,  3  Rob.  Adm.  18.  de  sa  nationality,  mais  de  son  domicile. 
Hie  princtple  is  the  same  in  France.  La  (Boulay  Paty,  Com.  on  Emerigon,  tqI.  i. 
justiciability  d'on  Stranger  ne  depend  pas    p.  127.  ed.  18U7.) 


>  lKeBl,(9ihcd.)74to76;  Skwp  Charter,  2  Dall.  41 ;  Murray  9.  Schooner  Betsey, 
S4 ;  Makf  9.  Shattvok,  3  CraQch,  488.  Idvingstoa  v,  liaryland  Ins.  Co.  7  Cimnch, 
SM;TheVenas,81b.  853;  The  iiVances,  lb.  363. 
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Of  the  uraj«d.      It  woald  lead  us  too  tn  beyond  the  subject  of  the  present 

w  ho  may  be  .  i  ,     .  •  •       .  %     •_ 

insared.  work,  to  enter  at  any  length  mto  the  exanunation  of  thoee 

profound  and  luminoufl  judgments  by  which  Lord  Stoweli 
earned  for  himself  an  unequalled  fietme  among  the  masters  of 
international  law;  we  must  be  contented  with  a  summary 
statement  of  some  of  the  principles  which  he  established,  and 
with  an  occasional  reference  to  those  elabcnrate  decisions  on 
the  other  side  of  the  Atlantic,  in  which  the  great  American 
jurists  have  followed  with  no  unequal  footsteps  in  the  same 
ample  field  of  research,  (p) 

J^^<*  ^  §  56.  That  is  properly  the  domicil  of  a  persony  where  he 
has  his  true  fixed  permanent  home,  and  principal  establish- 
ment ;  in  which,  when  present,  he  has  the  intention  of  remain- 
ing {animus  maHeTuk)^  and  from  which  he  is  never  absent 
without  the  intention  of  retrarning  {ttnimo  revertendi)  directly 
he  shall  have  accomplished  the  purpose  for  which  be  left 
it.  (gy 
The  two  grett  The  two  great  tests  of  domicil  are :  1.  The  fad  of  residing 
efl:—       '    in  a  place  {fadum  numei^dC) ;  2.  The  intention  of  abiding 

1.  Inbafaitaiicy 

2.  The'mtea-  iP)  ^^  whole  of  this  section  it  very  which  may  be  taken  the  foHowing,  fioa 
tion  of  abiding  Iwgely  indebled  to  the  fourth  iectare  t*  Pother:  — '*C*eitle  lieu  edune  pewonae 
i^SS^  **^      Chancellor  Kent's  admirable  oommenta-    a  ^tabli  la  si^ge  principal  de  sa  dememe 

'*  ries,  and  to  the  chapter  on  Domicil  in  Mr.  et  de  ses  affaires ;  *'  and  one  which  is  pro- 

J.  Story's  Conflict  of  Law.  baUy  his  own : — "  That  place  is  pwiperty 

(f )  This  agrees  almost  verbatim  with  the  domieil  of  a  penoa  in  whidi  his  hab- 

the  definition  given  in  the  Civil  Law.  itation  is  fixed  without  any  present  inten- 

Code,  lib.  x.  tit.  99.  f.  7.,  as  cited  in  Sto-  tion  of  removing  therefrom.    Ibid.  p.  SB, 

ry*s  Conflict  of  Law,  chap.  iii.  p.  45.  He  47. 
collects  several  other  definitions,  taaoogti 


1  Every  person  has  a  domicil  of  origin,  which  he  retains  until  he  acquires  anotheci 
and  the  one  thus  acquired  is  in  like  manner  retained.  Abiogton  9.  North  Bridgewater, 
23  Pick.  170 ;  Thomdike  v.  City  of  Boston,  1  Metcalf,  242  ;  Kilbum  v,  Bennett,  3  Mei- 
oalf,  199;  Jennison  v.  Hapgood,  10  Pick.  77 ;  Moore  v.  Willdns,  10  N.  Hamp.  4S6» 
456.  See  the  opinion  of  the  Judges  of  the  Supreme  Court  of  Massachusetts,  in.  Sup- 
plement to  5  Metcalf,  568,  569 ;  Bumham  v.  Rangely,  1  Wood.  6c  Minot,  7. 

A  man  may  have  two  domicOs  for  some  purposes.  Somervitle  v.  Somerville,  5  Vesey, 
(Sumner's  ed.)  750;  Greene  v.  Orsene,  11  Pick.  410. 

But  he  can  have  only  one  domicU  for  one  purpose  at  one  and  the  same  time.  Ab> 
ington  V.  North  Bridgewater,  23  Pick.  170 ;  Thomdike  v.  City  of  Boston,  1  Metcalf 
242  ;  Opinion  of  the  Judges  of  Supreme  Court  of  Msss.  Uii  tupra. 

The  national  character  of  a  corporation  depends  upon  that  of  its  members.  Hope 
bis.  Co.  e.  Boardman,  5  Cranch,  57  ;  Bank  of  T7.  States  v.  Deveaox,  5  Cranch,  62 ; 
Society,  &c.  9.  Wheeler,  2  Gall.  105. 
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^Ihere  laimmts  manendi.)  either  for  a  permanency  or  aninde-  ooh^taamnd. 

^    .^       ^    .   J  ,  '  '^  *'  Who  may  be 

finite  penod/  iaflured. 

**  It  18  not  the  mere  act  of  inhabitancy  in  a  place,  which        494 
iwakea  it  the  domicil : "  but  this  fact  coupled  with  the  inten- 
tioo  of  abiding  there,  (r)     Neqne  animus  manendi  sine  facto, 
nee  fiftctum  manendi  sine  animo,  ad  domicilium  constituen- 
dam  snfficit.  (5) 

Prima  fade^  indeed  (and  it  is  important  to  mark  this),  the  Frima/beis, 
pteamnption  arising  from  actual  residence  in  a  place,  is,  that  nsmU  wiu  be 
the  party  is  there  ammo  manendi  (i) ;  a  person  ^'  being  at  a  j^^^j^,,^ 
place,"  says  Lord  Thurlow,  ^^ia  prima  facie  evidence  of  his  •w««i^. 
being  domicfled  there,  and  it  lies  on  those  who  say  otherwise, 
to  rebut  that  evidence."  (uY 

Directly,  however,  it  appears  that  the  residence  was  not  I^.P^"*^" 
coapled  with  any  leal  animus  manendi^  any  purpose  of  abiding  rebutted ;  as 
at  the  place  of  residence  and  making  it  the  fixed  and  perma^  Sat  he^"wu  le- 
nent  home  or  place  of  business  of  the  party,  the  presumption  £fi!|fte^^^ 
arising  from  the  mere  fact  of  actual  residence  i»  rebutted.  penod,orwith 

®  J  J  a  view  to  a 

Hence,  if  it  can  be  shown  that  a  man  has  merely  come  into  a  special  puipose 

foreign  conntry  for  a  definite  period,  or  to  accomplish  a  par-        ' 

ticidar  purpose,  intending  to  return  to  his  own  country 

directly  such  period  has  elapsed,  or  such  purpose  been  ac* 

complisbed,  he  will  not  be  considered  to  have  acquired  a  new 

domicil  by  a  residence  connected  with  such  purpose,  although 

his  stay  may  exceed  the  period  originally  contemplated,  and 

extend  over  a  considerable  time,  (t;)     And  the  same  princi-  or  by  showjng 

{rie  applies  to  all  cases  of  constrained  and  involuntary  resi-  denoe  was  oon- 

dence  in  a  foreign  country ;  as,  for  instance,  if  a  man  is  m^iuLtaryi  as 

where  a  man  is 

(r)  Slory%  Oonfliet  oCUw,  chap,  iii  s.  DiSDa,  5  Rob.  Adm.  00.    The  President,  b^^^iw^t^ 

44.^47.  lbid.S77.  y^T"\^ 

(j)  See  D'Aisntine  ad  Levos  Biilo-       («)  In  Braee  e.   Braoe   (bflbre  the 

MB,  cited  ibid.  House  of  Lords),2  Bos.  dc  Pul. 330.  note. 

(f)  ^'Tlwaetiial  place  where  a  man  is,  Seeabo  Bempde  v.  Johnstone,  3  Yes. 

^pnmafmdt  to  a  great  masf  purposes  US.    Stanly  v.  Bernen,  3  Hagg.  Eod. 

his  domiea."     Per  Lord   Thnilow  in  874.     See  also   The  Ooean,  3  Bob. 

BHqide  v.  Johnstme,  3  Tes.  196.    See  Ad.  90. 
alH>  the  Bermon   1  Bob.  Adm.  86.    Hie       (v)  The  HannoDy,  S  Bob.  Adm.  399. 


>  Hanaid  College  s.  Gore,  5  Pick.  772, 374 ;  Sloiyi  Goafl.  Laws,  ^  44 ;  Jenniaon  V. 
Bapgood,  10 Pick.  77  ;  HaDowell  e.  Saco^  5  Greenl.  143;  Casey's  ease,  1  Ashmead, 
126 ;  Slate  0.  Hallett,  8  Alabama,  199. 

•  See  Slate  v.Beadano,«Bbckf.  488;  IKent,  (&hed.)76;  Biggs  v.  Andrews,  8 
028 ;  BlbeiB  V.  Unilsd  Ins.  Ca  10  JofaL  128 ;  The  VeniM,  8  Craneh,  279. 
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0(ihe  asfoied.  entrapped  or  detained  on  the  breakinir  out  of  hostiHties  in  an 
insured.  enemy's  country,  this  forced  residence  will  not  constitute  a 

95  #  domieil  ♦nor  impress  him  with  the  character  of  an  alien 
enemy,  (tr)  In  the  latter  class  of  cases,  it  is  clear,  there  is 
no  animus  manendi  at  all,  but  merely  a  eompubio  manendi : 
in  the  former  there  is  no  animus  wumencU,  in  the  sense  requi- 
site to  gain  a  domieil ;  no  intention,  that  is,  of  abiding  with 
a  view  to  a  permanent  establishment. 

Whew  pvties,  §  66.     It  is  principally  in  these  cases,  in  which  parties, 

aUy  uli  their  having  Originally  left  their  own  country  for  some  special  pur- 

fiwsomespecial  poses  of  pleasure,  or  of  business,  continue  to  reside  for  a  long 

^'^some  toe*  ^™®  ^^  *  foreign  country  in  the  prosecution  of  such  purposes, 

in  another  in  that  the  ingenuity  of  the  courts  has  been  exerted,  and  almost 

^^'  exhausted,  in  drawing  the  line  of  distinction  between  what 

donuQiioli^^  shall  and  what  shall  not  amount  to  a  change  of  domieil. 

be«jmesdiffi-  j^  jjj^  g^  place  it  may  be  considered  as  settled,  that,  if 

If,  in  such  the  party  continues  to  reside  in  the  foreign  land  for  some 
Sotinuoj  to  ^  time  after  he  has  accomplished  the  purpose  for  which  he 
l^^^o^n-  originally  went  there,  such  continued  residence,  especially  if 
tT  ft*rih  accompanied  by  trading,  will  be  held  to  operate  a  change  of 
special  purpose  domicil.  (x)  The  intention  of  returning  to  his  native  country 
piished,  he  will  is  Considered  to  cease,  and  the  intention  of  abiding  in  the 
domkSied^E^re.  country  of  his  residence  is  considered  to  begin,  directly  the 

purpose  is  terminated  for  which  he  left  the  one  and  went  to 

reside  in  the  other. 
Even  though         But  it  further  appears  that,  even  although  the  special  object 
par^^con-      of  his  visit  may  continue  to  be  the  cause  of  his  slay,  yet  a  party 
oWectof^**^^  cannot  remain  an  unlimited  or  indefinite  lime  in  a  foreign 
his  stay,  he        country,  cven  for  the  accomplishment  of  a  special  purpose, 

cannot  remain  ,  ,  ,  ^  r      r        ' 

in  the  foreign  without  changing  his  domieil  and  assuming  the  national  char- 
unUmited^time    actcr  of  the  counlry  of  his  residence,  (y)* 

without  acquir- 
ing a  domieil 

^^^'^'                     (w)  Per  Lord  Ellenhorough,  in  Brom-  health,  continued  there  after  be  had  n- 

ley«.  Heseltine,  1  Camp.  76.  The  Ocean,  covered,  and  engaged  more   or  leas  in 

5  Rob.  00.  trade.    tEIbers  9.   Union  Ins.   Co.   16 

(rr)  So  held  in  a  case  decided  in  the  Johns.  128. 

United  States,  where  a  foreigner  having  {y)  See  the  judgment  ol  Lord  Stowell 

come  to  New  Toik  fot  the  recovery  of  his  in  the  Harmony,  2  Rob.  Adm.  323. 


1  Doer,  Ins.  497,  f  d,  f  9. 


la  Ibe  determkiatioii  of  the  qnestien,  aoroe  weight  imist  no  Oftho  Mmea. 
^doubt  be  attached  to  the  character  of  the  purpose  for  which  ingured. 
^e  party  changed  bb  place  of  residence  ;  if  that  purpose  be         •  gg 
cne  which,  to  the  knowledge  of  the  party,  will  necessarily  The  period  for 
oblige  him  to  reside  in  the  foreign  country  for  a  considerable  ao  reside  witb- 
or  iadefiaite  time,  then  no  doubt  the  time  of  his  stay,  as  con*>  domi^H^de^* 
sected  with  that  pnrpose,  becomes  an  important  element  of  g^^*^,^^ 
ooosideration  ;  and  circnmstanoes  may  easily  be  conceived  in  character  of  the 
which  a  protracted  stay  in  a  fof eign  country,  especially  if  whwhhe  troBt 
neoompanied  by  trading  or  any  other  evidence  of  a  settled  j^  ^j,^  |^ 
eataUiahraent,  wotdd  be  held  to  change  the  domicil,  though  T^Ph^]!^^ 
tbe  party  may  allalonir  have  been  ensased  in  forwarding  the  of  bis  visit 

•1  n.'  •.  J  ^  L      *     u  1       *   would  detain 

special  purpose  of  his  visit,  and  may,  throughout,  have  kept  bimiong,— a 
up  the  intention  of  returning,  when  he  should  have  aocom-  Sli^'^ly  ^' 
plished  such  purpose,  to  his  native  country,  (tr)  SLbroentof^ 

On  the  other  band,  where  there  has  not  been  originally  such  purpoae, 
any  intention  of  making  a  protracted  stay,   but  only  of  domioiT^ 
residing  for  a  limited  time,  and  a  definite  purpose  ;  but  the  J^^^  to'had*' 
period  of  residence  has  been  extended  beyond  tbe  party's  ^*2|2^°" " 
wish  or  against  his  will,  either  by  direct  constraint  or  by  tbe  stance  of 
necessary  delays  of  business,  such  residence,  however  pro-  ^ctl^Jta^ 
tracted,  wiU  not  change  the  original  domicil.  (a)  forliT^I^ 

Lord  Stowell  thus  illustrates  the  distinction  between  the  pHshment  of 

the  purpose 

two  cases  :  —  ^'  Suppose  an  American  comes  to  £nrope  with  would  not  eon. 

•      -.,,.  ,  ^  J   fer  a  domicil. 

SIX  temporary  cargoes,  of  which  he  has  the  present  care  and  q^^  j^  j||„^ 
management,  meaning  to  return  to  America  immediately ;  J^jJl^pi^^*^ 
this  would  form  a  different  case  from  that  of  the  same  p>rd  stowell 

_    ,         _  ,         .-  in  the  Har- 

American  coming  over  with  one  cargo  and  fixing  himselt  mooy. 
here  to  receive  five  renwining  cargoes,  one  each  year  suc- 
oeasively."  (A) 

Tbe  distinction  may  be  farther  illustrated  by  the  two  fol- 
lowing cases,  one  of  which  was  decided  in  this  country  and 
*tbe  other  in  the  United  fitates,  bnt  both  of  which  appear      *  97 
founded  on  equally  sound  principles. 


Tabba  was  a  native-born  subject  of  America,  commanding  T^w«  «^- 

107. 

(x)  Tbe  Harmony,  3  Rob.  Ad.  322.  It  is  case  of  Tabbs  v.  Bcndelack,  4  Bsp.  107. 

io  tefierence  to  this  elassof  cases  that  Lord  t  Tbe  Ann,  Oreen,  1  Oall.  864. 

StoweU  there  aays,  "Be  tbe  occupation  (a)  The  Diana,  5 Rob.  Adm.  60.    Tbe 

wkM  it  may,  it  caMioC  hafppeo,  but  with  OoeaD,  ibid.  00. 

lew  ezoeptjoos,  that  mere  length  of  litaM  (6)  In  the  HaimoBr,  3  Bob.  Adm.  340. 
shell  not  oonstitate  domica.''    See  the 
VOL.  I.                                   9 
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Of  the  aamred: 

Wtenay  be 
■wired. 


The  Add, 
Gieeo,  1  del* 
lisoD'e  itep. 
«Z1 


98* 


The  gre«t  test 
of  dkniiBil,  as 
fhown  by  the 
above  cases,  is 
thesMifmi* 


a  Teasel  employed  in  the  trade  between  England  and  the 
United  States.  About  four  years  before  the  action  in  whieh 
the  question  of  his  nationality  arose,  be  bed  married  an  Eng- 
lish wife,  by  whom  he  bad  a  family,  and  who  ever  uiioe  ifae 
marriage  had  resided  in  a  bouse  which  he  bad  taken  in  Lavot- 
pool,  where  he  too,  lived  with  her  when  at  home.  Since  his 
marriage  he  bad  made  one  or  two  voyages  to  America,  from 
which  he  had  returned  and  lived  with  his  family  at  Liverpool, 
and  for  the  last  year  he  haS  never  left  England :  ii  appeared, 
however,  that  be  had  it  in  contemplation,  at  some  future 
time,  to  go  with  his  family  to  America  and  reside  these. 
Lord  Kenyon  held,  that  his  residence  in  this  country,  under 
the  circumstances  above  detailed,  bad  operated  a  change  of 
domicil,  and  given  him,  for  all  commercial  purposes,  the  na- 
tional character  of  a  British  subject,  (c) 

A  native-born  subject  of  Great  Britain,  who  had  become 
a  naturalized  citiisen  of  New  York,  and  member  of  a  com- 
Boeroial  house  there,  went,  in  1808,  to  Jamaica  (within  the 
dominions  of  his  native  state),  to  collect  debts  due  to  bis 
bouse ;  he  went  there  again  for  the  same  purpose  in  1810, 
and  then  stayed  there  for  that  purpose,  about  a  year  ;  he 
went  a  third  time,  for  the  same  purpose,  in  1811,  and  re- 
mained there  until  after  the  declaration  of  war  by  the  United 
States  against  Great  Britain  in  1812 ;  during  the  whole 
period  of  his  visits  to  Jamaica  bis  business  continued  to  be 
conducted  at  New  York,  and  it  was  understood  there  that 
he  proposed  to  return.  Hence,  though  be  had  resided  a  con- 
siderable portion  of  his  time  at  Jamaica  during  the  four  years 
preceding  the  war,  and  was  there  when  war  was  declared,  it 
was  held  that  his  native  national  character  had  not  reverted, 
so  as  to  supersede  that,  acquired  by  his  residence  in  the 
United  States,  since  he  was  absent^  rather  for  a  tenqntrary 
^purposdj  than  vriih  Ike  intention  of  establishing  himsdf 
abroad,  {d) 

It  may  therefora  be  laid  down  as  a  general  rule  that,  in  all 
questions  with  regard  to  domicil,  the  chief  point  to  be  con- 
sidered is  the  animus  manendi :  if  there  be  no  intention  of 
making  a  fixed  and  permanent  abode  in  a  foreign  country, 

(e)  TtAAmv.  Bendelack, 4 ^.  107.        430;  8T.  Bfip.31  s.e.    tTheFmudi- 
(i)tTheADB,OieoD,  1G«U.374.  See    ohaav3WbeataD,5h 
also  liaiyatt  v,  Wilson,  1  Bos.  &  PuU. 
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even  a  protracted  residence  there  will  not  change  the  doniT<^  Ofthe  ancrred. 
eil  ;^  as  e.  g*.,  where  tbe  accomplishment  of  a  temporary  par*-  inaured. 


is  the  chief  object  of  the  stay  (e)  ;  while,  on  the  other 
iMiid^  even  the  shortest  residence,  if  with  a  design  of  a  per- 
manent setll^ment,  stamps-  the  party  so  residing  with  the 
nationel  character.  (/)  ^  If  the  intention  to  establish  a  per- 
manent residence  be  once  ascertained,  the  recency  of  tbe 
eataUisbment,  thoagh  it  may  have  been  for  a  day  only,  is 
imtnateriaK  (g) 

The  point,  then,  to  be  ascertained  being  the  real  intentian  WbatwiD  be 
ofAefwriy  hhnsdfy  no  eircnmstsnoe  can  be  regarded  as  mi-  evidence  of  an 
important  which  can  in  any  way  tend  to^  throw  light  upon  it^  ^I^H^Hr. 
and  tbe  amount  of  evidence  reqnired  to  establish  an  ammmm 
manendi  most,  of  codrse,  vary  with  the  cireumetanee  of  tbe 
particular  case.' 

Thos,  upon  the  plainest  principles  of  good  aense^  slighter  |^J^^ 
evidence  would  be  remiired  to  make  ont  an  (xmrnum  manendi  quired  in  tbe 
in  the  case  of  a  man  retummg  to  his  own  <:oantry,  than  m  letuming  u> 
tbe  case  of  the  same  man  going  to  reside  in  a  foreign  land,  oooatfy!^ 
In  the  former  ease  there  is  a  natural  presumption  that  the 
party  is  retomtng  to  reassilme  his  original  character  ;  in  the 
olb^  the  natural  presumption  rather  is,  that  he  is  not  going 
for  tbe  purposes  of  making  bis  home  in  the  foreign  eeuntryi 
bat  rather  of  returning  thence  to  his  own,  when  he  shall  have 
aeoomplisbed  the  ofa}ects  of  his  journey.     Hence  a  national  ^"^JjJJ^g^ 
character,  acquired  in  a  foreign  country  by  residence,  changes  qu>Kd  in  a 
immediately  the  party  has  left  snch  country  mnme  non  rever^  chanm  imme- 
iendi  ;  and  this  is  especially  the  case  if  he  have  left  the  foreign  p^Ay^aaleft 
•to  v^^nm  to  bis  native  country,  5tne  anmo  reDertendi,    In  ^l^^^l^l 
snch  case  the  native  domicil  revives  while  he  is  yet  in  transitu^  Tff**.'  ®"P^ 

•'  '   ciallyifbe 

for  it  very  easily  reverts,  and  is  re-acquired  the  moment  the  bave  ao  left  ii 
foreign  domicil  is  abandoned.  (A)'    But  here,  as  in  all  other  tam  to  )m 

own. 

(<)  The  DiaBa,5  Bob.  Adm.  00.  The  (A)  Tbe  Indian  Chief,  3  Bob.  Adm.  IS.           * 99 

Oeeao,  5  Rob.  Adm.  90.  La  Vigioje,  5  Kob.  Adm.  96.    See  1  Kent, 

(/)  tTbe  Venoa,  8  Craneh,  (S.  C.)  (Ah  ed.)  7.    Story*a  Conflict  of  LftWH 

R.  2S3.  obap  w.  a.  46.  p.  53. 

(^)  1  KcBt,  (9tb  ed.)  70,  77. 


White  V.  Brown,  Wallace,  Jr.  Rep.  917. 
•  aee  MakMi  e.  Maltaaa,  iBobtKaoii,  75 ;  lloeie  9.  DeraR.  4  Hugg-  Bod.  891. 
>  See  the  8l.  liawrenoe,  1  Gall.  4S7  ;  Tbe  PMMea,  I  €WI.  616 ;  Tbe  Ann,  Oreeii, 
14ML  274;  IDoer  la*.  614,196;  The  VeMia,  8  CMUKh,  990;  Cfa^gte  •.Lews,  3 
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kuNunsd. 


CM0C9}  nW  iHKWKliS  HWHCItthy  OF)  TBMUCfj  toO  (mWtttt  fWn  T^MT* 

iendif  is  the  aU^ifnportant  test ;  and  tber«foi«  a  mere  return 
to  a  man'a  native  oountry,  without  any  hitention'  to  abaodoa 
iMa  foreign  domicile  doea  no^^  as  we  have  seen,  work  any 
change  of  demieil.  (f)  Thus,  where  a  British-born  anbjeet, 
who  had  been  adopted,  and  acquired  a  domicil  as  a  eitaea 
af  the  United  Stales,  relmmed  for  a  few  days  to  the  BritiA 
doniinions,  in  the  course  of  prosecuting  a  voyage  from  Amer- 
ica to  the  East  Indies,  his  native  national  character  was  heM 
not  to  have  reverted  by  this  Umilad  stay  in  his  native  country 
for  a  teDf>porary  purpose,  (j)  60  a  British-born  subject,  hav- 
ing a  mercantile  estkbliBhinent  in  Lisbon,  was  held,  in  the 
United  Slates,  not  to  have  lost  the  Portaguese  national  charae- 
ter  by  returmng  to  England  for  a  specific  purpose,  (k^ 


The 

elusive  proof 
of  8  men's 
bapviugtbe 
ani'^ius  itumen- 
tU  in  a  foreiga 
oountryi  Is  bis 
trading  as  well 
as  residing 
tberau 


!(»• 


§  57.  The  moat  decisive  proof  that  a  man  can  give  of  his 
having  the  amimismimendii  in  a  foreign  country  is  his  main- 
taining a  commercial  establishment  there ;  so  strong,  indeed, 
is  the  inference  arising  from  this  fact  tbat  it  is  alone  sufficient 
to  impress  a  mao-vrilfa  the  national  character  05  ^r  s»  relaies 
io  all  Ms  prapmiy  cmmeeUd  wMk  mtth  estabHthmeni^  even 
though  he  may  not  be  actually  resident  in  the  country  (/) : 
when  ooupled  with  the  additional  fSaet  of  residenecy  it  amoanlB 
to  the  strongest  conceivable  ease  of  doniioik  ^  No  positioe, 
^in  fact,"  says  Mr.  Cbancetlc^  Kent,  *'  is  more  clear  than  tins, 
tbat  if  a  person  goes  into  a  foreign  country  and  engages  m  a 
trade  there,  be  is  to  be  considered  a  merehant  of  that  coua* 
try,  and  a  subject  to  all  civil  purposes,  whether  that  country 
be  hostile  or  neutiaL"  {m}    '^  Persons  reaideat  in  a  <|puntry 


(0  WifaoD  p<  Manyatt,  ST.  R.  t  The 
^reaodschaft,  3  Wheatoo,  (U.  S.)  6L 
t  The  Ann,  Green,  1  Gall.  274.  See  also 
the  Indian  Chief,  3  Rob.  Adin.  12. 

(j)  Wilson  V.  Marryatt,  8  T.  Rep.  31. 

{k)  f  The  FreandschaiT,  3  Wheatoa, 
(U.  S.)  31.  See  also  the  case  of  the  t  Ann, 


Green,  1  Gall,  abeady  elted  supra; 
aiso  the  t  Nereid,  9  Cranch,  388. 

(0  The  Vigilantia,  1  Rob.  Adm.  1.  The 
Portland,  3  Rob.  Adm.  41,  sustauied  in  tiie 
United  States  in  fThe  Antonia  Joanna,  1 
Wheatpn,  159.  The  Ffeundscfaaft,  4 
Wheaton,  105. 

(«»)  1  K*:nt,  (5th  ed.)  74. 


1  AoCual  resideaoe  is  net  fadispensable  to  relnjn  a  domioil  onoe  aeqaired.  It  is  i«- 
tMned  by  tlie  mere  fntention  not  to  change  it.  Sncket^s  case,  1  Mass.  0B;  AbingtOa 
•.  Boston,  4Mttsa.  312;  Granby  p,  Ambent,?  Miss.4 ;  linaolfiv.  Hapgood,  11 
390 ;  Sean  v.  City  of  BosUn,  1  Metcalf,  350. 


jur  n  mmmmk-^mmam^  Hk 


oftrryme  or  tr84e  tlMre,  by  wbieh  both  Ihey  and  Ihe  ortbe  tmm 

u        £*  J  /   L  J       J  .u         I.-     <^      -Who  maybe 

comilry  are  beDefited,  are  to  be  considered  tbe.SMbjei^  of  insured. 
that  counlry,  at  least,  so  far  as  to  subject  tbeir  property  to 
by  a  oountry  at  war  with  that  in  whiofa  they  live«"(9»)^ 


oommeicial' 


In  the  sanie  way,  if  the  nativeaof  a  belligereBt  state  are  Enemies  m- 
leaideot  and  carrying  on  their  btieiness  in  a  neutral  oountry,  \ndiag  in  n 
they  are,  for  all  commercial  purposes,  regarded  as  sub/eets  of  |^^%^ 
the  neutral  state,  and  enjoy  all  the  privileges,  and  are  sub-  ^^|J^|2^ 
jecled  to  all  the  inconTeniences,  of  a  neutral  trade,  (o)  ^  gnrMu  nen- 

E^part»insiori,wkoreside.andtradesinacounln,u^%^ 
regarded,  in  MercaniHe  Law,  as  a  subjed  of  ikM  countfy,  ^Ue^uvmg 
mmd  wmsi  take  ike  advatUagh  amd  disadvantagesj  whatever  ^'^.S^Jbi 
Hey  may  te,  af  the  country  of  his  residence.  tre  i^jirfednn 

This  general  principle  has  been  extended  in  our  courts  to  Britiri»4iom 
the  case  of  BriUsh^bom  subjedSy  residing  either  in  hostile  <»  ^IH^^ 
neutral  countries.    When  resident  and  carrying  on  trade  in  a  u]!fJ?^^|^ 
hostile  country  during  time  of  war,  a  British-born  subject  is,  doriM  war, 
fcMT  all  commercial  purposes,  regarded  as  an  alien  enemy ;  his  lo^Lmmeic 
property  is  as  much  liable  to  capture  and  all  the  oAer  inci-  Sl^^eBenSo 
dents  of  war  as  that  of  any  other  bdligerent ;  no  coutracia 
which  he  makes  in  respect  of  it  can  be  enforced  in  our  courts; 
and  any  insurances  by  which  he  might  seek  to  protect  it  are 
deemed  utterly  illegal  and  void,  (p)    An  Englishman  so 
^trading  under  the  protection  of  a  hostile  state  is  as  much  an      *  101 
alien  enemy  as  though  he  was  born  there ;  and  Lord  Alvanley 
said,  '*  he  never  wished  to  hear  it  argued,  that  a  person  so 
aituated  was  entitled  to  sue  an  English  subject  in  an  English 
coort  of  justice."  (q) 

(«)  Per  lioid  Kenyon,  in  TMm  «.  States  on  the  same  snbjeot  are  lufiiinJ  to 

Beodvlacfc,  4  Evp.  107.    See  Wilson  9.  in  1  Kent»  Ab  ed.  75.  note  a.    Tbe  most 

llarrjatt,  8  Term  Bcp.  31.    Tbe  Indian  important  are  t  Tbe  Venun,  8  Cranob, 

Chief,  3  Rob.  Adm.  12.    Tbe  Ann  Cath-  253.    t  The  Pnncee,  ibid.  363. 


4  Rob.  Adm.  107.    The  President,       (jr)  PoUs  e.  BeU,  8  Term  RqK  948. 

5  Rob.  Adm.  277.  M'Coaoell  a.  Hector,  3  Bos.  &  Pull,  lia 

(«)  Wiboo  V.  Manyatt,  8  T.  Rep.  31.  Roberts  a.  Hardy,  3M.  &  Sel.  533.  Wflle- 

McConndi  a.  Heetor,  3  Boa.  de  PuU.  lia  son  v.  Patteson,  7  Tknnt.  438.    O'Mealy 

Tbe  Dnnaoos  (in  the  House  of  Unb),  v.  Wibon,  1  Camp.  481. 


cited  4  Bob.  Adm.  2S5.    Bell  v.  Reid,  1       (f)  In  M'ConneU  a.  Hector,  3  Bos.  a 
M.  4^  Set.  726.    The  cases  in  tbe  United    Full.  118. 


I  See  Le  TSwodoie,  Q^  ft  Msoaott,  29a. 
*  Ante,  92,  cases  in  noia 
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OTfiw  ttMred.      The  f  iffor  of  this  prinoittlei  iodeed,  moBt*  not  be  extended 
insarad.  to  cAdes  iH  whiob  the  rettdence  in  the  hostile  eoimtry  ie  not 

iftheresidenoe  iK^ompfttiied  With  trading,  end  does  net  dearly  appear  to 
TOintryls^k.     ^^"^  ^^^  Voluntary.    Thus,  wheve  the  partner  of  a  mercan- 
▼piumaryMd    file  bon»e  here  sailed  for  Anaeriea,  with  his  wife  and  family, 
by  tMding)  Uie   after  War  bad  in  faet,  been  declared  between  this  coantry 
^^  "^      and  the  States,  but  before  ke  tmeto  ofU  or  had  any  reason  to 
mspeci  U  ;  and  after  his  arrival  in  Ameriea  be  continued,  to 
reside  there  thronghout  the  war,   but  without  engaging  in 
trade ;  and  it  did  not  elearly  appear  that  his  stay  was  not 
compnlsory  ;  Lord  EUenboroush  held,  that  he  could  not,  by 
such  residence,  be  considered  lb  have  acquired  a  hostile  cha- 
racter, (r) 
iftbiMthe-         If»  however,  the  native^'born  subject  of  one  state  has 
SSTsSte^**'  acquired  a  domicil  in  a  hostile  state,  by  residing  and  keeping 
d^"*TLr        ^P  ^  eoromercial  establishment  there  before  the  breaking  oat 
fiireigii  fifata      of  hostilities,  it  has  been  decided  in  the  United  States  that 
aiid?f«^ng       his  property,  shipped  before  knowledge  of  the  war,  but  while 
mM^iiUbM°^    his  acquired  domicil  continued,  would  be  liable  to  capture, 
ten^e^ed  in  ^n  tbe  groond  that  his  permanent  residence  had  stamped  him 
States,  that,  in    with  the  national  character  of  the  hostile  country*    This  was 
his  property      the  point  decided  in  the  celebrated  American  case  of  the 
knowSed^^**    Ventis.  («)    In  that  case  some  American  merchants,  who  had 
STtured^b^^  gained  a  domicil  by  residing  and   carrying  on  trade  in 
the  cruisen  of    England,  before  hearing  of  the  declaration  of  war  by  the 
United  States  against  Great  Britain  in  1812,  and  while  they 
102  *      ^ftd  no  particular  expectation  of  it,  nor  any  intention  of  ceas- 
ing to  reside  in  this  country,  shipped  cargoes  to  the  United 
States,  which  were  captured  by  American  cruisers,  after  the 
declaration  of  hostilities^  a  majority  of  the  judges  of  the 
Supreme  Court  decided  (against  the  opinion,  however,  of 
Mr.  Chief  Justice  Marshall)  that  the  property  was  liable  to 
capture  as  belonging  to  those  who,  by  trading  and  residing 
in  an  actually  hostile  country,  were  to  be  regarded,  for  all 
commercial  purposes,  as  alien  enemies.     Chief  J.  MarshsJl 
dissented,  on  the  ground  that  the  parties  should  have  had  an 

(r)  Roberts  9.  Hardy,  3  M.  &  Sel.  533,  Mr.  Pfaillipa,  vol.  i.  p.  63.  note  a,  who  in- 

iM  eipkiined  in  the  case  of  Willison  v,  clioes  to  the  opinion  of  Gh.  J.  Kunhafl, 

PaUerson,  7  Taunt.  438.  and  refers  to  the  Ocean,  «1  Rob.  Adm.  90, 

(«)  tXhe  Venus,  8Cranch,277.    See  atsoppoitii^  hit  view  of  the  cane. 
1  ILent,  (6th  ed.)  78,  and  the  remaika  of 


ma  n  mmsBmL  — mpooil.  ]M 


mfpmrinnitj  given  them,  after  they  knew  of  the  declaration  Ctf'ihe  aworad. 
ai  w«r,  to  ebow  by  their  acts  whether  or  not  they  intended  iosuredT^ 
to  oontiDiie  to  make  the  beetile  country  the  place  of  their  per-        '  ~ 

■Baneol  abode. 

In  one  case  Lord  EUenborotigh  held  that  a  Britieh-born  a  Bntish-bam 
•ofajeet  became  an  alien  enemy  by  residing  and  trading  in  a  cSulefan^cft 
iKietiie  ooontry,  even  thoii&h  he  had  been  adopted  as  theciti**  enemy  by 
Ben  of  a  neatral  state,  and  was  then  residing  and  carry  mg  on  Teskience  ia  « 
kis  business  in  the  hosule  country  as  the  recogniaed  agent  of  J^n  though 
•oeh  •MM.Iral  state,  (t)  ll^d^the^  « 

Upon  the  same  principle  British-born  subjects,  residin^f  and  ^^^  recoffoiEed 
curying  on  trade  in  a  neutral  country,  are  admitted,  in  respect  treUtate, 
to  their  bona  fide  trade,  to  all  the  privileges  of  a  neutral  adopted  him  as 
obaracter.  (te)  •"• 

Tbas,  a  Britisb-born  subject,  adopted  by  and  trading  in  the  bora  aubjects, 
United  Slates,  was  permitted  to  prosecute  a  voyage  from  trading  in°a 
America  to  the  East  Indies  in  a  manner  which  would  have  ^.y  h^Je  all^the 
iMen  illeeal  in  a  British  subject,  but  was  permitted  by  treaty  privileges  and 

^  ^       '  ■  y  J    immunities  of 

to  the  citizens  of  the  United  States,  (u)  the  neutral 

He  may  also,  like  any  other  neutral,  carry  on  trade  with 
powers  at  war  with  his  own  country.  TJius,  in  the  case  of 
the  Danaons,  which  came  before  the  House  of  Lords  in  1803, 
a  British-born  subject,  resident  and  trading  in  Portugal,  was 
allowed  the  benefit  of  the  Portuguese  neutral  character,  so 
*fer  as  to  render  his  trade  with  Holland,  then  at  war  with  ^  103 
Bnghnd,  not  impeachable  as  an  illegal  trade,  {yo) 

The  same  rule  was  afterwards  applied  to  a  natural-bom 
British  subject,  domiciled  in  the  United  States ;  and  it  was 
lield  that  he  might  lawfully  trade  to  a  country  at  war  with 
England,  but  at  peace  with  the  United  States.  {%) 

It  has,  however,  been  decided  in  the  United  States  (and  A  pereon-can- 
the  decision  seenis  thoroughly  well  founded),  that  a  person  is  privileges  of 
not  permitted  to  acquire  the  privileges  of  a  neutral  domicil,  characterby 
if  he  emigrate  into  the  neutral  country  from  his  own,  /a-  [Ji*  neutral^ 
granle  bello.  (y)  *  SJ^'-^**^*"** 

(t)  O'Meany  v.  Wjlaon,  1  Camp.  461.  (x)  BeU  v.  Reid,  1  Maule  dc  Sel.  720. 

<ti)  See  the  Emanuel,!  Rob.  Adm.  269.  (y)  t  The  Dos  Hermanos,  2  Wheatoo, 

(«)  WiiaoB  9.  Marryatt,  8  T.  Sep.  31.  p.  76,  cit«d  1  Kant,  dth  ed.  7^.    1  Phfll. 

(v)  Cited  m  4  Hob.  Adm.  p.  255.  note.  loa.  65. 

X  See  Dnguet  v.  Rhmelander,  1  John.  Ca«.  360 ;  Jackson  i;.  N.  York  Ins.  Co.  2 
John.  Cas.  191 ;  1  Diier  Ins.  521,  f  35. 
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Of  the  aMored. 
Who  may  be 
insared. 

If,  on  the 
brsaking  out 
of  hoBtilities,  a 
neutral  give 
up  hia  residence 
and  trading  in 
tile  belligerent 
country  he 
may  recover 
hereon  a 
policy  effected 
before  the 
breaking  oat 
of  hoatilities, 
to  cover  hia 
aeparate  in- 
tereat  aa  part 
owner  in  pro- 
perty con- 
nected with 
the  boatile 
establishment. 

Residence  in  a 
Bort  occupied 
by  enemy's 
troops  does  not 
impress  neu- 
trals with  a 
hostfle  cha- 
racter. 

104* 

Principles  for 
testing  the  na- 
tional cha- 
racter of  ports, 
dec  actually 
occupied  by 
enemy's  troopa 


t 

Though  a  neutral  my  have  bean  resident  and  earymf^tm 
trade  in  a  foreign  country,  up  lo  the  time  of  the  foresking 
out  of  hostilities  between  that  country  and  our  own ;  yet  if 
he  tken^  or  shortly  afterwards^  breaks  up  bis  establishnienl  in 
the  enemy's  country  and  comes  to  reside  here^  he  will  not 
be  precluded  from  recovering  in  our  courta  during  the  con- 
tinuance of  tbe  war,  on  a  separate  policy  effected  by  bis 
orders  before  the  commencement  of  hostilities,  to  proteet  bis 
separ<Ue  share  as  part  owner  in  a  ship  and  cargo,  tbe  other 
moiety  of  which  was  owned  by  the  alien  enemy,  in  conjano* 
tion  with  whom  he  had,  fveviously  to  the  declaration  of  boa- 
tililies,  been  carrying  on  his  establishment  in  the  foreign  coon- 
try.  {z) 

Where  the  party  interested  is  himself  a  neutral,  and  tbe 
policy  is  effected  to  cover  goods  consigned  to  him  at  a  neutral 
port,  such  policy  is  not  rendered  void  by  the  neutral's  happen-^ 
ing  at  the  time  to  be  resident  in  a  place,  which,  though  ai^ 
uated  in  the  dominions  of  a  neutral,^  ia  then  occupied  by  ihe 
troops  of  the  enemy,  (a) 

*$  58.  During  the  unexampled  circnmstances  of  Napo- 
leon's wars,  it  frequently  became  important  to  decide. upon 
tbe  national  character  ofportSj  which,  though  nominally  neu* 
tral,  were  yet  under  military  occupation  by  tbe  troops  of  tbe 
French  Emperor.  As  we  shall  have  occasion  to  coosidar 
these  cases  elsewhere,  it  will  be  sufficient  in  this  place  to 
state  the  two  principles  upon  which"  they  were  mainly  decid- 
ed. 1st.  That  a  port  belonging  to  a  neutral  state,  though 
coerced,  or  even  occupied,  by  tbe  forces  pf  a  belligerent, 
does  not,  by  virtue  of  such  aggression,  cease  to  be  neutral 
and  become  hostile,  provided  it  still  retains  its  own  institu- 
tions and  its  own  civil  government. 

2nd.  That  the  most  potent  evidence  in  time  of  general 
war,  as  to  the  hostile  or  non-hostile  character  of  any  port,  is 
the  declaration  of  our  own  government  regarding  it ;  if  our 
own  government,  either  directly  or  indirectly,  recognizes, 
any  of  the  ports  of  a  hostile  state,  or  of  its  colonial  posseS- 

(sr)  Botch  V,  Edie,6  T.  Eep.  413;  such    report  of  Bromley  9.  Heseltine,  1  Camp, 
seems  to  be  the  true  effect  of  the  Case.    p.  75. 
8e«  a  note  of  Lord  Campbell^s  to  his        (a)  Bromley  v.  Heseltine,  1  Camp.  TS. 


I,  as  nevtraV  or  Bmi-haalifo  ports^-that  is  kkiding  on  oof  ortfaeaMored. 

»  .      ^.         /.v  Who  mftT  be 

OOOrto  of  JUaliCe.  (6)    .  insured. 


B.  Nmtiomi  Charmder  of  Proper^^  an  mquind  by  Tradk. 

$  59.  Domicile  however,  though  a  very  important,  is  by  no  2Va<f^is  baidiy 
means  the  only  test  of  national  ciieracter  ;  the  nature  of  the  ^^lesTof 
trade  a  man  oarries  on,  and  the  mode  in  which  he  pursues  it  ^cterlhw' 
is  hardly  less  iaAoefltial  >o  determining  his  national  character,  ^^^  ^^ 
for  eommereial  purposes,  than  the  place  of  his  residence.        property. 

Thns,  there  can  be  wi  doubt  that  the  act  of  trading  or  Keeping  ap  a 
keeping  on  foot  a  mercantile  establishment  in  a  foreign  Uishment  in  a 
country,  even  without  reddence  there, impresses  the  national  nn^^ASb^ 
eharaeter  of  that  couotry,  iot  the  par  poses  of  commei  ce,  on  rec^^cf^tfaat 
aU  the  property  connected  with  such  establishment.     Hence,  country  o^be 
if  a  neutral,  after  the  eoramencement  of  hostilities,  keeps  np  u  relates  to 
^  trading  estaUishoieot,  or  his  pwrttiersbip  share  in  one,  in  a  conn^ted^¥ith 
bdftisereBt  state,  this  is  sufficient  to  impress  a  hostile  eharac-  ^'''^''^ 
ter  vpon  all  kis  commerce  carried  an  in  canmtcium  with  such       «  y^ 
^iabtishmaitf  even  though  he  himself  may  throughout  have 
contwaed  to  reside  in  the  neutral  country,  or  may  have 
oaased  to  reside  in  the  foreign  country  immediately  on  the 
breaking  out  of  the  war.    The  principle  is,  that  the  men 
eaeisiemee  of  a  tradimg  establuhmenL  tn  a  hostile  state  j  though 
wsaecomjmnied  with  residence^  gives  a  belHgerent  a  right  to 
treat  ail  the  property  of  ike  neutraly  cofmected  with  the  hosHh 
Jkm,  as  ememffs  property,  (e)^ 

This  principle,  however,  only  applies  to  property  or  trans*  But  this  prmci- 
actions  connected  with  the  hostile  firm  :  heaee,  if  a  neutral  ^tend't^ond 
have  two  houses  of  business,  one  in  the  neolral  and  the  other  ^r^t^'i^dons 
in  the  belligerent  country,  bis  property  connected  with  the  ^"^^^jSfg^*^ 
Momtral  house  will  be  protected  from  seizure,  while  his  pro- 
perty connected  with  the  hostile  establishment  will  be  liable 

0)   BKuitf   V.  HaaahlD*    1  Camp.  «.  Btell,  I  Manle  fr  Sd.  4fi0.    See  alw 

16.    Dooaldsoa  v.  Thomson,  ibid.  p.  428.  Blackbume  a.  Xhomaon,  3  Cavp.  61. 
JolinscMi  9.  Greaves,  2  Taunt.  344.    At-        (e)  The  Yigflantia,  1  Hob.  Adm.  1. 

a.AbbotyllFjitjnff     Hagedoni  The  Portland,  3  BoU  Adm.  41. 
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ov  xEB  Mmmm>  Am>^ 


Of  tbe  asBured. 
Wiw  may  be 
insured. 


A  neutral,  qa 
the  breaking 
out  of  hostili- 
ties, may;,  with- 
out forfeiture  of 
his  neutral 
character,  carry 
on  with  toe 
enemy  the 
flame  trade  aa 
in  tiBMoi 
peace. 

Butifheen-  * 

^ge  intlie 
privileged  co- 
lonial or  coast- 
ing trade  of 
the  enemy, 
that  stamps  a 
hostile  charao* 
ter  on  all  his 
properi]^  em- 
twrKed  in.such 
trade. 

106* 


As  to  consols 
oarryingon 
80oh  trade. 


to  it.  (g)^  Qa  the  oame  principle^  there  may  be  a  psFtner* 
ship  between  two  persons,  one  residing  ia  a  neutral  and  the 
other  in  a  belligerent  country,  and  the  trade  of  one  of  tben 
with  the  enemy  will  be  held  lawful,  and  that  of  the  other 
unlawful,  and  consequently  the  share  of  one  partner  in  the 
joint  traffic  will  be  condemned,  and  that  of  the  other  re- 
stored, (e) 

A  neutral,  however,  on  the  breaking  out  of  lioetilitieay  has 
the  same  rights  of  carrying  on  trade  with  either  of  the  belli- 
gerents, as  he  had  before  the  war  commenced  ;  and  he  wiU 
not,  by  merely  pursuing  such  trade  after  a  declaration  of  war» 
on  its  old  footing,  and  in  the  ordioary  course  of  his  previous 
mercantile  transactions  in  time  of  peace  with  the  belligerent 
state,  be  im[Mressed  with  a  hostile  character. 

If,  however,  the  neutral  carry  on  such  trade,  not  on  the 
ordinary  footing  of  a  foreign  merchant,  but  as  a  privUegtd 
trader  of  the  enemy  ;  or  if  the  trade  itself  consist  of  a  colonial 
carrying  trade  between  the  hostile  mother  country  and  any 
*one  of  her  foreign  settlements,  which  the  neutral  nation  had 
not  been  engaged  in  previous  to  the  war  ;  the  neutral,  by  the 
exercise  of  such  privileged  or  unusual  trade,  woold  be  placed 
on  the  same  footing  with  an  alien  enemy,  and  would  not  be 
enabled  to  maintain  an  action  here  on  a  policy  effected  to 
protect  such  trade.  (/)' 

If  the  consul  of  a  neutral  nation,  during  his  residenoe  as 
consul  in  this  country,  were  to  en^ge  in  such  privileged 
colonial  or  coasting  trade  ot  the  enemy,  he  would  lose  his 
neutral  character  (jg)  ;  and  his  consular  residence  would  not 
protect  his  gooda  concerned  in  such  trade  from  seioure  and 
condemnation  as  enemy's  property.  (A)* 

Although  enemy's  goods,  if  carried  in  neutral  ships,  are 


{d}  The  Portland,  3  Reb.  Adra.  41.  Anna  Catherina,  4  Rob.  Adm.  2aSL    Vm 

(<)  The  Portland,  3  Rob.  Adm.  41.  The  Dree  Gebroedera,  p.  122 ;  and  aeejf^d, 

Hennan,  4  Rob.  Adm.  228.    The  Jonge       (g)  Tlie   Dree   Gebroeders,   4   Rob. 

Claaaina,  5  Rob.  Adm.  297.  Adm.  232. 
</)  See  tbe  judgments  of  Sir  W.  Scott       {k)  The  Indwi  CUef,  3  Bob.  Aia&.  2L 

in  the  Inunanuel,  2  Bob.  Adm.  186.    The 


I  1  Duer  Ins  524,  f  40  ;  Story,  J.  in  San  Joee  Indiaiio,  2  Oafl.  901. 

•  iDoerlna.  fl23,ie7. 
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themaelyes  exposed  to  seizure  and  confiscation,  yet  the  mere  or  the  amued. 
fiMSt  of  their  being  so  carried  does  not  expose  the  ship  and  ioBured.*^^ 
tbe  rest  of  the  cargo  to  a  similar  fate,  unless  belonging  to  the  Eueuiy'»  goods 

Hence,  where  an  insurance  was  effected  on  neutral  prop-  stunpachano- 
erty,  shipped  on  board  a  neutral  vessel,  from  a  neutral  to  a  on  the  ahip,  Z 
boetile  port,  it  was  held  not  to  be  affected  by  the  same  ship's  ^  beion/*'^^ 
having  also  enemy's  goods  on  board,  not  included  in  the  same  n^^o^^ 
poliey,  nor  belonging  to  the  same  owner,  (t)  ^  insured  m 

Europeans  residing  and  trading  under  the  protection  of 
frctories  or  colonial  establishments  in  Asia  or  Africa,  have  the  sidi^'^  ^ 
national  character  of  tbe  European  mother-state  to  which  llu^oifiirj^ 
the  establishment  belongs,  and  under  which  they  live  and  factories. 
trade ;  and  the  reason  of  this  is  obvious  :  Europeans,  so  cir- 
comstanced,  do  not  become  the  subjects  of  the  Asiatic  or 
African  power  in  whoae  dominions  such  trading  establish- 
ment IB  situated,  (j) 

8oeb  are  some  of  the  more  important  decisions  which  have 
^ken  place  in  our  courts,  and  those  of  the  United  States,  on  *  107 
tbe  sabject  of  national  character  as  affected  by  domicUj  or  a 
course  of  trade.  Some  of  these  decisions  have  arisen  out  of 
questions  connected  with  the  contract  of  marine  insurance  ; 
others,  not.  But,  as  they  establish  leading  principles  in  the 
law  of  nations,  as  applied  to  the  trade  of  enemies  or  neutrals, 
they  might  all  be  of  useful  reference,  should  a  general  mari- 
time war  unhappily  again  arise  to  disturb  the  present  long- 
oontinoed  peace,  which  has  been  so  favorable  to  the  advance 
of  civiKzation,  the  development  of  commercial  industry,  and 
tke  general  welfare 


(»)  Baker  v.  Blake,  9  East,  283 ;  and       (j)  The  Iiidiaa  Chief,  3  Bob.  AdoL 
Cooway   v.  Forbes,  10   Eut,  S36.    22. 
9.  Ai^wkr,  STmM.  sot. 


CHAP.  V. 

OF  IHB  PABTIES  BT  WHOM  THB  POLIOT  18  AOrOALLT  JEfFAfHU).-^ 
INSUBANOB  BK0KBR8  AND  OTHBB  AGEITEB* 

Sect.  I.    Of  Insurance  Brokers — their  Oattrse  cf  Busmen 
'  and  Rights  and  LiabUUies  in  reUstum  to  the  Assured  and 
the  Underwriters. 


Of  the  parties 
by  whom  the 
policy  is  actu- 
ally effected. 
Insurance  Bro- 
kers and  other 
agents. 


Almost  all 
policies  are  in 
this  country 
efiected  by  in- 
surance or 
policy  brokers. 


§  60.  It  very  rarely  happens,  as .  we  have  already  intuna- 
ted,  that  the  party  whose  interests  are  really  to  be  protaeted 
by  a  policy  of  marine  insurance,  effects  it  himself ;  he  may 
be  a  merchant  or  shipowner  residing  either  ia  a  foreign  coun- 
try, or,  at  all  events,  at  a  distance  from  the  place  where  the 
business  of  marine  insurance  is  carried  on :  even  if  reaident 
on  the  spot,  he  will,  generally  speaking,  find  it  more  eon- 
venient,  especially  where,  as  in  England,  policiea  are  prin- 
cipally effected  with  private  underwriters,  to  employ  a  dass 
of  men  who  make  the  tsansaction  of  such  busineSB  ttieir  pnn- 
cipal  occupation* 

In  this  country  almost  all  policies  are  effected  by  inauranee, 
or,  as  they  are  frequently  called,  policy  brokers,  wboae  busi- 
ness it  is  to  act  as  .middlemen  between  those  merchants  and 
shipowners  who  wish  to  insure  their  prcyperly,  on  the  aae 
hand,  and  the  private  underwriters,  or  public  insurance  com- 
panies, on  the  other.  Prima  facie,  the  business  of  a  policy 
broker  would  seem  to  be  limited  to  reeeiving  inatructians 
from  his  principal  as  to  the  nature  of  the  risk,  and  the  rate 
of  premium  at  which  he  wishes  to  insure ;  communicating 
these  facts  to  the  underwriters;  effecting  the  policy  with 
them  on  the  best  possible  terms  for  his  employer ;  paying 
them  the  premium ;  and  receiving  from  them  whatever  may 
be  due  in  the  case  of  loss. 

The  usage,  however,  of  this  great  commercial  metropolis 
has  introduced  modes  of  transacting  business  between  in- 
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brokers  and  underwriters,  the  objelct  of  which  ap-  of  the  partte 
peaia  to  hare  been  to  fiioilitate  the  transaction  of  insarance  ^i!^^  ^ 
baaiiien  on  an  extensive  seaie,  by  substituting,  as  far  as  pos-  ^^^^ 
aible,  credUs  for  payments^  in  ail  dealings  between  broker  insurance 

_ .  Brokers  and 

wkkL  nnderwnter.  other  agents. 


This  system  has  introduced  a  considerable  degree  of  com*       \qq  # 
frtexity  into  the  rdations  subsisting  between  the  assured,  the 
bffok^,  and  the  underwriter ;  in  otd&t  the  better  to  under- 
stand which,  we  wiU  consider  tibe  subject  under  separate 
heads. 


AsT*  I.  Oeneral  Course  of  Insurance  Business  between  the 
Assured^  tlie  Broker j  €md  the  UhderwrUer. 

i  61.  The  general  course  of  the  business  of  marine  in-  General  oat- 

11  -    -I  .      -r        i  1  _,       line  of  the 

suranoe,  as  actually  earned  on  in  London,  and  most  of  the  course  of  tnde 
more  important  provincial  towns  of  this  country,  is  thus  assure^^the 
briefly,  but  comprehensively,  described  by  Mr.  J.  Bayley  :  —  ^t^writi.^ 
**  According  to  the  ordinary  course  of  trade  between  the 
assured,  the  broker,  and  the  underwriter,  the  assured  does 
not  in  the  first  instance  pay  the  premhim  to  the  broker,'  nor 
does  the  latter  pay  it  to  the  underwriter.    But,  as  between 
the  assured  and  the  underwriter,  the  premiums  are  considered 
aa  paid.     The  underwriter^  to  whom^  in  most  instances^  the 
assured  are  unknown^  looks  to  the  broker  for  payment^  and  he 
Id  ike  assured.    The  latter  pay  the  premiums  to  the  broker 
only,  who  is  a  middleman  between  the  assured  and  the  under- 
writer.   But  he  is  not  solely  agent :  he  is  a  principal  to  re- 
ceive the  m<mey  from  the  assured,  and  to -pay  it  to  the 
underwriters."  (a) 

Hence  the  general  rule  of  law  is,  thai  ike  broker  is  Ike 
debtor  of  the  underwriter  for  premiums^  and  the  underwriter 
the  debtor  of  ike  assured  for  losses.^ 

If  we  enter  a  little  more  minutely  into  the  subject,  the  Detail  of  the 
feUowing  will  be  found  to  be  the  actual  course  of  practice  :  —  acoounts  am 

kept  and  lo«w 
settled  botWMft 

<a)  In  Pwwri». Batcher.  10 B.*C.8«.  SStoTISlSB 
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Gmhmt^  ooune 
01  basmeii 
between  the 
aiBured,  tiie 

the  ooder- 
writer. 
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of 


thepoUoy. 


Mode  of 
tettiing  the 
•oooant  if,  on 
adjiutment.it 
is  found  to  be 
in  favor  of 
theundo^ 
writer. 


Mode  of 
■ettlingthe 
account  if,  on 
adiu8tment.it 
is  found  to  be 
against  tlie  un- 
derwriter. 

HI* 


The  iasuraiice  broker  opens  a  separate  account  witk  each 
separate  underwriter  with  whom  be  effects  policies  for 
^different  principals,  and  the  underwriter  opens  a  like 
count  with  the  broker. 

In  this  account  the  broker  credits  the  uncterwriter  in  kU 
books  for  all  premiums  payable  on  the  different  policies  sub- 
scribed by  that  particular  underwriter  (less  his  oomnussioa 
o(  6  per  cent,  thereon),  and  debits  him  for  all  losses  and  re- 
turns  of  premium  which  may  take  place  on  any  one  of  the 
policies  so  effected.  The  underwriter,  in  like  manner,  enters 
in  his  books  all  premiums  payable  to  him,  to  the  debit  of  the 
broker,  and  credits  him  for  all  losses  that  may  become  due. 

When  a  loss  has  occurred,  and  the  per  centage  payable  by 
the  underwriters  in  respect  thereof  is  ascertained,  an  indorse- 
ment to  that  effect  is  made  on  the  policy,  which  is  frequently 
in  the  following  form :  ^^  Adjusted  £  —  per  cent,  on  loes  by 
the  [name  of  ship]  payable  in  a  month."  The  policy,  thus  en- 
dorsed, is  taken  round  to  each  of  the  underwriters,  who  signs 
his  initials  under  such  indorsement.  This  is  called  the  ad- 
justment  of  the  policy.  If  upon  this  adjustment  it  be  found, 
on  examining  the  accounts,  that  the  sum  then  due  from  the 
broker  to  the  underwriter  for  premiums,  on  the  general  ac- 
count between  them,  exceeds  the  sum  due  to  the  underwriter 
for  losses  and  returns  of  premium,  the  account  is  said  to  be 
in  favor  of  the  underwriter^  who  generally  strikes  his  name 
off  the  policy  at  the  time,  and  at  the  end  of  a  month  from 
the.  adjustment  credits  the  broker  in  hii  books  for  the  loss, 
and  the  broker,  on  his  side,  enters  the  loss  to  the  debit  of 
the  underwriter.  In  this  case,  no  money  whatever  passes  be- 
tween the  broker  and  the  underwriter ;  but  the  general  ac- 
count between  them  is  carried  on  to  the  31st  of  December 
in  each  year,  when  a  balance  is  struck,  which  is  either  paid 
in  money,  or  carried  on  into  the  next  year's  account,  (b) 

If,  on  the  other  hand,  upon  such  adjustment,  it  appears 
*that  the  whole  amount  of  losses  exceeds  the  whole  amount 
of  premiums  which  had  become  due  to  the  broker  up  to  the 


(b)  As  the  underwriter  allows  13  per  rally  made  in  pfMtioe;  but  cannot  be 

cent  on  all  cash  payments,  it  is  generally  recovered  by  a  broker  against  the  under- 

to  his  interest  to  let  the  money  run  on  in  writer  in  a  court  of  law,  as  it  is  a  mere 

account.  ihrCMM&**  Cknnm,    Diet,  tit.  gratuity,  and  not  a  demand  of  right    Levi 

Marim  Jim..    This  ^owanoe  is  gene-  v,  Bumee,  Holt's  N.  Pr.  412. 
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date  of  the  knowledge  of  saeh  loesee,  the  underwriter,  at  the  General  coune 
expiratioD  of  one  moath  from  the  adjustment  (which  time  is  beti^^e 
allowed  htm  as  an  indnlgence),  either  pays  the  amount  to  the  bS^ker^ndT 
broker  in  cash,  or  carries  it  on  to  the  credit  side  of  the  bro*  the  under- 

'  wnter. 


ker's  account^  and  at  the  same  time  strikes  a  pen  through  his 
Mibecription  to  the  policy  and  his  signature  to  the  memoran-  ti^^^n)  in 
dum  of  adjustment.  Slfi^** 

In  either  ease,  as  between  the  broker  and  undanffritery  the  Bach  tetde- 
aimountof  the  loss  is  considered  as  paid  directly  it  is  thus  ^^\?^ 
passed  in  account ;  —  whether  such  settlement  in  account  is  J^trtwieenrS 
also  to  be  considered  payment  as  between  the  broker  and  ^^J^**  «»^  th© 

underwnter. 

the  assured  is  a  question  that,  as  we  shall  presently  see,  has 
been  the  subject  of  considerable  litigation,  (c) 

The  broker  also  keeps  an  account  current  with  the  assuredy  Mode  of 
in  which  he  debits  him  for  all  the  premiums,  and  credits  him  ooi^^ie^raen 
for  all  the  losses  which  may4>e  due  upon  the  various  in-  SeiuMwied.*^ 
•oranoes  effected  by  his  orders :   at  the  expiration  of  the 
month  allowed    the  underwriter  after  the  adjustment  of   a 
loss,  the  amoont  due  from  the  broker  to  the  assured  in  re 
speet  of  such  loss  is  ascertained  by  deducting  all  the  pre- 
miQiiiB  with  which  he  is  debited  in  his  general  account  with 
the  broker  up  to  that  time^  from  the  sum  payable  in  respect 
of  the  loss,  and  such  amount  is  then  generally  paid  him  by  payment  of 
the  broker's  accepting  a  bill  at  three  months  for  the  balance,  ^^^l^^^ 
If,  however,  the  dealings  between  the  assured  and  the  broker  ^y  ^j^^  ^^"^ 
are  very  extensive,  the  balance,  instead  of  being  thus  paid,  is 
frequently  carried  on.  into  the  general  aceount.  (d) 

Such  is  a  general  sketch  of  the  actual  mode  of  earrying  on 
the  business  of  Marine  Insurance  in  the  city  of  London :  it  is 
ineerted  here  in  order  to  make  the  following  cases  more  in- 
telligible to  the  student.  These  cases  are,  in  fact,  merely  so 
many  illostrations,  under  various  complicated  circumstances^ 
*of  the  general  rule  already  referred  io,  and  of  the  relations 
of  the  broker,  the  assured,  and  the  underwriter,  under  the  "  *113 
mode  of  settling  losses  as  above  detailed. 

In  order  to  afford  greater  security  to  their  customers,  pol- 
icy brokers  frequently  guarantee  to  the  assured  the  solvency 

(e)  See  Todd  e.  ReJd,  4  B.  de  Aid.  311.    Irvbkg,  1  B.  9l  Ad.  005.    Stewart «.  Abets 
KmwI  v.  Bnigler,  ibid.  396-    Blirtlet  e.    dem,  4  Mee«.  dt  Wels.  211. 
Peniland,  10  B.  fr  Cr.  760.    Scott  v.        {d)  StewM  9.  Abefdein,  4  Bieet.  H 

Wel«.  211. 
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Oepeni  eoam  of  the  uoderwrilers :  tbe  oreaiar  bazaBtrd  ta  which  they  ne 

of  buBiiiecs  - 

between  the      thii9  ezposed  of  coucte  eotitks  ihem  to  a  higher  eoBuniamB 
Soker,  knd       ^H^^^  ^^  busioefls  they  perform  i  ia  such  eases  the  broken 


il^terf^         are  said  to  ai^del  credere^  and  the  higher  per  oeatage  wluck 

~ r~: they  are  entitled  to  receive  is  called  a  commsrian  del  credere^ 

ddcreden.  This  oomtnission  they,  are  legally  ccHisidered  to  be  entitled  to 
^t£d^^  immediately  upon  entering  on  their  guarantee)  without  wait* 
annimimim  M  ing  to  See  whether  such  guarantee  may  in  the  ev^it  subject 

dialely  on  en-      tuem  tO  iOSS*  {€) 

tecmg  into  the 

gvaranteeof 

Art.  n.  Actions  by  Undenpriter  againsi  Broker  for  Pr^ 
miumsj  and  Broker^s  Bight  io  sei  og  Losses  and  BeUtms  sf 
PremiumA, 

The  asrared  §  62.  In  ouf  coiomon  forms  of  policy,  as  we  have  already 

the  mider-^  ^  Seen,  the  underwriter  expresaly  acknowledges  the  receipt  of 

mjama^?y^t^  the  premiuoi  fromtheassuredf  and  he  is  therefore  estopped 

form  oS'the  bv  a  well  koown  rule  of  law,  from  brinfliiw  an  action  aniMl 

ccMnmon  policy,  ^  C7     o  o 

which  creates  km  for  its  recovery.  (/) '     Even  where  the  policy  (as  is  the 

agak^£  oaaa  with  those  of  the  Indemnity  Mutual  Marine  Gompaoy) 

nnderwnter.  contains  no  such  acknowledgment ,  yet  the  courts  will  not,  it 

Kvuk  aeems,  seeuifl,  imply  a  contract  by  the  asmived  to  pay  the  premium 

^!^  pdioy  ^^  ^^  underwriter  in  the  face  of  the  general  usage  by  which 

omted  no  ib^  underwriter  looks,  aot  to  him,  but  to  the  broker,  as  his 

Hence  as  a  debtor,  (g) '    It  foUows,  as  a  consequence  from  this  rule,  that, 

rij?*'  i»  a«  ac^io^  brought  by  the  assured  kimself  against  the  under. 


^jj^nter,  u         writer  on  the  pc^cy  for  a  loss,  the  latter,  as  against  the  assured, 

aawired,  cannot 

•et  off  anpoid 

premiomato  («)  Cttmithen  v.  Orttham,  14  East,        (/)  Dahdl  9.  Moir,  1  Campb.  333. 

Si'^y  for      aw.  ^  Ctemiii**  ••  F««.  *  T«i«l.  StS. 

a  loaaT^^  (m)  Power  9.  Butcher,  10  B.  Sl  Cr.  Cuny  9.  Bland.    Park  on  Ins.  8th  ed. 

32d.    See  per  Bayley,  J.  ibid.  p.  340, 341.  811. 

Sieiisoa.  C.  5  Mana.  It  i^l.  S27. 


1  See  2  Daer,  Ins.  298;  1  Pbfll.  Ins.  211 ;  Millick  9.  Peterson,  2  Wash.  C.  C.  31. 
Bnt  See  Wilkinson  v.  Scott,  17  Mrss.  24^;  Clapp  v.  Tirrell,  20  Pk;k.  247;  Tyler  9. 
Carlton,  7  QreenL  175;  Bekten  9.  Seymoikr,  8  Coon.  304;  McCrea  9.  Puimort,  16 
W^eU,460;  1  Graenl.  Bv.f  *26in  note;  1  Pfam.Ins.2U;  fram  which  it  appears 
that  the  law  in  Ihe  United  Sutes  is  difieient  from  thai  held  in  the  text  in  reqiect  !• 
t^  generai  principle  of  estoppel  there  advanced* 

•  2  Duer,  Ins.  298)  299. 
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cannot  set  off  premiums  which  have  been  allowed  him  by  Reiatiy]e  n^ 
the  broker  on  account,  bat  never  paid,  {hy  oftbeaMored, 

Boi  where  the  assured  is  himself  an  insurance  broker y  who  Jh^J^SS^' 
has  effected  the  policy  on  his  own  behalf,  and  has  been  in  the  ^^^t^'* 


lit  of  settling  losses  in  account  with  the  underwriter,  it  is  S^JJ^SlTa*** 
now  decided  (though  the  contrary  was  once  held)  (t),  that,  '"^  ji^ 
in  an  action  brought  on  the  policy  by  his  assignees,  under  a  derwnteriias 
commission  of  bankruptcy,  for  a  loes  happening  after  the  m^bTim^^ 
bankruptcy,  the  underwriter,  as  against  the  assignees,  in  ^^^j^^ 
snch  action,  may  set  off  a  sum  due  to  him  at  the  time  of  the 
bankruptcy  for  premiums,  on  the  balance  of  accounts  between 
the  bankrupt  and  himself;  and  may  also  set  off  returns  of 
premium  allowed  in  account  upon  voyages  not  complete  at 
the  time  of  the  bankruptcy,  {f) 

If,  however,  there  be  any  fraud  or  collusion,  on  the  part  !°^^^ 
either  of  the  broker  or  the  assured,  in  their  dealings  with  the  underwriter 

may  sue  the  as- 
sured for  pre- 
(k)  DeOaminde  s.  Pigou,  4  Taunt.    498.  8.  C.  S  Marshall,  Bep.  561.    The  miums. 
947.    See  Uoribert  v.  Pacific  Ins.  Co.  2    Court  of  Exchequer  Chamberthought  the 
Sumner,  4*79.  point  turned  a  good  deal  on  the  2d  sect  of 

(t)  Glennie  v.  Edmunds,  4  Taont.  775,    19  O.  2.  o.  32.  (the  Bankrupt  Act  then  in 
overroled.  force) ;  and  see  now  the  6  Q.  4.  o.  16.  s. 

O )  Graham  r.  Russell,  5  Maule  &  Sel.    53. 


>  In  the  United  Slates,  it  is  ahnost  the  nniversal  practice  for  the  person  who  efisots 
an  insaranoe,  to  give  a  promissory  note  for  the  premium,  or,  if  a  note  is  not  given,  to 
hold  himself,  and  to  be  considered  as,  the  debtor  to  the  underwriter  for  the  amount,  and 
bjr  the  oommon  understanding  and  usage,  the  remedy  of  the  underwriter  is  confined 
to  the  party  liable  on  tlie  note,  or  to  whom  the  creditis  given.  See  the  Petapsco  Ins. 
Co.  V.  Smith,  6  Hair.  &  John.  166 ;  Stackpole  v,  Arnold,  11  Mass.  27. 

puticies  in  the  United  States,  however,  generally  contam  a  stipulation,  that  Isl  the 
event  of  a  loss,  the  amount  of  the  premium  note,  or  premium,  if  unpaid,  shall  be  de- 
ducted from  the  sum  to  be  paid  by  the  insurers,  and  the  necessary  eflect  of  this  pro- 
visxHi  is,  that  the  assured,  notwithstanding  the  acknowledgment  of  payment,  is  not 
wboUy  disehaiged  from  his  liability.  2  Duer  faia.  300, 301.  See  MilUck  s.  Petenon; 
2  Wash.  C.  C.  31 ;  Tayk>r  v.  Lowell,  3  Biass.  331 ;  Ins.  Co.  of  Penn.  v.  Smith,  3 
Wharton,  521 ;  Phcenix  Ins.  Co.  v.  Piquet,  7  John.  383 ;  Reed  s.  Pacific  Ins.  Co. 
1  MetcaU;  171, 172. 

A  policy  of  insaranoe,  wherein  the  underwriters  insured  Z.  Co^,  Jr.  for  £.  D. 
Hoflbert  &  Co.,  for  whom  it  concerns,  payable  to  E.  D.  Huribert  &  Co.,  contained  the 
following  dauae ;  **  And  in  case  of  loss,  such  kiss  shall  be  paid  in  sixty  days  after  proof 
■Bd  adjustment  thereof;  the  amount  of  the  premium  note,  if  unpaid,  and  all  sunM 
doe  to  the  company  yroflt  the  ingur$ti^  when  such  loss  becomes  due,  being  first  de- 
ducted.'* An  sction  was  brought  in  the  name  of  E.  D.  Huribert  &  Co.,  agents,  for 
tifes  benefit  of  the  owners  of  the  ship  s  and  it  was  held  that  the  jMmnimn  note  was  to  be 
deducted,  whether  given  by  the  sgent  or  principal ;  and  that  the  words,  theimured,  ap- 
plied not  to  the  party  who  procured  the  insurance,  but  to  him  for  whoite  benefit  it  was 
made,  as  the  owners  in  the  present  esse.  Huilbert  v.  Pacific  Ins.  Co.  2  Samner,471. 
See  Aldrieh  9.  Equitable  Saf.  Ins.  Co.  1  Wood,  fr  H.  272. 

10* 
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R^i#ra  ftgiiBi  the  vndeTwrher,  this  rate  wil  not  apply;  but  the  under* 
dike  MRiiv^  writer  may  bring  an  action  against  the  assured  for  the  amoont 
the  under-'        ^  ^^  Unpaid  premitnns* 

^^^-  Tbosy  where  an  insolvent  broker,  in  order  to  liqaidate  hs 

debt  with  his  employer,  procored  knuraaces  to  be  effected 
for  such  employer,  for  prenmims,  with  Ibe  receipt  of  which 
be  debited  the  underwriter  ;  the  underwriter,  on  the  bank- 
nrptcy  of  the  broker,  was  held  entitled  to  recover  the  prem- 
iums by  action  against  the  assured,  (k) 

So,  where  the  aasured  fraudulently  induced  the  nnder- 

writer  to  give  a  broker  credit  for  premiums  on  the  faith  of 

consignments  which  he,  the  assured,  promised  to  make,  but 

never  did  make,  and  without  which  he  knew  the  bankrupt 

would  have  no  funds  for  the  payment  of  the  premiums ;  the 

Court  held  that  the  assured  was  liable  to  the  underifi^iter  for 

the  amount  of  these  premiums.  (Z) 

114  *  *Apart  from  such  cases  of  fraud,  the  general  rule  is  inva- 

j&ccept  incases  rlablc,  that  tfic  insurance  broker  is  in  law  considered  to  be  the 

broker  immedi-  debtor  of  the  Underwriter  for  the  premiums  ;  and  cUone  liaUe 

iTfie^ng  Se  td  Mm  in  an  action  of  law  for  their  recovery. 

m^y^jg^*"      Generally  speaking,  moreover,  it  is  only  the  broker  imme' 

•lone  uabie.      diotely  concerned  in  effecting  the  policy  to  whom  the  under- 

v^iter  can  resort  for  premiums,  on  the  plain  principle  that  it 

is  to  him  alone  he  has  given  credit  for  them. 

On  the  bankruptcy,  however,  of  the  broker  immediately 
employed  in  effecting  the  policy,  the  underwriter  in  one 
case  was  allowed  to  recover  from  other  brokers  who  had  em- 
ployed him,  and  who  were  themselves  indebted  to  his  estate 
on  the  general  insurance  account  between  them,  for  premiums 
received  by  such  brokers  from  the  assured,  on  account  of 
those  policies,  and  never  paid  over  by  them  to  the  bankrupt 
broker ;  and  this  although  the  underwriters  gave  credit  also 
to  the  bankrupt  broker,  and  had  been  in  the  habit  of  taking 
notes  from  him  {or  balances  of  premium,  according  to  the 
usual  course  of  business  between  broker  and  underwri- 
ter, (m) 

A  broker  is  only  legally  liable  to  the  underwriter  for  pre- 
miums due  on  legal  insurances :  where,  therefore,  eredit  was 

(2)  MaTorv.  SfaneoD,  3Tamit497.        the  K.  H^  before  Lord  KenyDa,citedlCuw 
(I)  Fofv.  BeQyd  Taiint  493.  shall  on  bs.  p.  301. 

{m)  Robioii  V.  Wilsoa  a.  o.  1797,  in 
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grrcn  by  brokers,  in  their  aocoimt  with  luiderwriters,  for  the  Relative  n^ 
premiums  of  an  illegal  reinsurance,  but  no  money  bad  actu-  ^the  assoi^ 
ally  been  paid  for  these  premiums  to  the  brokers  by  their  prin-  IS^  the^Sodw. 
cifmb;  Lnd  EUenboroiigb  held  that  no  action  eouldbemsdn-  "^^^'^ 
tained  by  the  underwriters  for  the  recovery  of  the  premiums  ?^**®  "f™!^ 

■^  J  r  have  not  acto- 

as  money  paid  to  their  use.    <^  The  money,"  said  his  Lord-  ally  paid  into 
flhip,  '^  does  not  appear  to  have  been  actually  paid  into  the  hands  the  pro- 
defendant's  (broker's  hands.)    In  case  ofiUegal  transadians,  ^^Z^^ 
Ufna^aiways  be  stopped  while  it  is  intransitu  to  the  party  e»-  *^^^^^^ 
Htted  to  receive  it  (n)  recover  for 

Lord  EUenborongh  does  not  say  how  the  case  would  have  the'fan>ker. 
been  if  the  premiums  had  actually  been  paid  to  the  brokers  ^^l^inu  fa^d 
*by  tbeir  employers.     It  should  seem,  however,  that  in  such  ^dtmo^ 
caae  the  action  might  have  been  maintainable,  (o)  r^^f^  '^^"^ 

If  an  underwriter  have,  by  mistake,  %  paid  a  loss  to  the      «  ^^g 
broker  to  which  the  assured  is  not  entitled,  the  underwriter  a  loss  paid  un- 
may  recover  it  back  as  money  had  and  received  to  bis  use,  if  t^  broker  may 
tfie  broker  have  not  in  feet  paid  it  over  to  his  principal  at  the  baci^^th?^ 
time  it  is  claimed  by  the  underwriter ;  but  the  broker's  merely  ^^ker  have  not 

.  "^  '  •'    aetiuuly  paid  it 

havmg  passed  it  in  account  to  his  principal  in  his  books  is  over  to  the 
not  equivalent  to  paying  it  over,  and  no  answer  to  such  action 
by  the  underwriter,  {p) 

§  63.  Considerable  diiRculty  has  been  felt  and  much  nicety  Ri^fat  of  brok«r 
of  decision  has  taken  place  upon  the  question,  bow  far  the  l^dnst  u^dev- 
insurance  broker,  in  such  action  by  the  underwriter,  may  set  fo"^^|^|^ 
off  against  the  claim  for  unpaid  premiums  the  sums  due  to 
himself  for  losses  on  the  mutual  account  between  them. 

As  we  have  already  seen,  the  general  rule  is  that  the  Lotsesarenot, 
broker  is  debtor  to  the  underwriter  for  the  premiums ;  but  j^a^^  ^^ 
the  underwriter  is,  in  law,  debtor,  not  to  the  broker,  but  to  ^^"°^®'t. 

'  '  *  '  writer  to  the 

the  asmredj  for  losses.  ^h^^Il^^^ 

Accordingly,  it  was  very  early  decided  in  this  country  that 


(«)  Edgir  V.  Fowler,  3  Eect,a21  f  and       (a)  So  decided  in  the  G.  F.  in  a  case 

ibid.  2SM.    So,  where  the  language  of  wheie  the  broker  had  paid  the  mooey. 

the  policy  waslaige  enough  to  comprise  over  to  his  employer,  and  the  policy  was 

an  illegal  adventure^  and   the  asBored  valid  as  to  one  of  the  ports  of  destination, 

contemplated  it,  the  underwriter  was  held  Skeene  v.  Hall,  cited  0  M.  &  Sd.  p.  286. 
■tit  entitled  to  sue  for  the  pieminm.    Jen-       {p)  Buller  v,  Hanrison,  Cowp.  S6S, 
kins  V.  Power,  GKauIe  and  Set.  288. 
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Relative  li^fats    losses  are  not,  legally  speaking,  a  debt  from  the  underwriter 

and  liabiliues      x^t_i_i_        x\ 

oftbeaisared,    to  tbe  broker,  (jq) 

{to  SS^'  ^^  Now  the  statutes  of  set-off  (r)  relate  only  to  mutual  dbbtb, 
"^^^'  in  the  strict  legal  sense  of  that  word;  i.  c,  to  ascertained  or 

2^y^{f  *^  liquidated  sums  mutually  dae  from  and  to  the  two  litigaof 
oaiyuiiiebtM  parties,  (sy  It  was  therefore  an  obvious  consequence,  from 
oaiie/  the  foregoing  rule,  that  a  broker  could  not,  in  an  adum 

actSoThrou^ht  brought  ogoinst  him  by  the  underwriter  hxmsdf  for  bis  pr^ 
^^^Si^rSer  ^^^'^'^f  reduce  such  claim  by  setting  off,  under  these  statutes, 
^dmsdf  for  pre-  the  losdes  which  might  be  due  to  him  from  the  underwriter 

nnmnf,  the  r  i 

broker  cannot  on  the  general  unbalanced  account  between  them ;  for  a  loss 

s^^^mun-  *thus  entered  on  the  debtor  and  creditor  side  of  an  unsettled 

enteredUotbT  account  was  clcarly  not  such  an  ascertained  and  liquidated 

credit  side  of  claim  as  to  comc  within  the  definition  of  a  mutual  debt  under 

ills  acooant  _ 

with  the  undei^  the  Statute  of  set-off.^  Hence,  where  a  broker,  sued  by  the 
^^♦'llfi  underwriters  for  premiums,  claimed  to  set  off  losses  which 
had  been  set  down  as  due  to  him,  in  the  account  current  be- 
tween himself  and  the  underwrites,  but  which  had  never  been 
adjusted  or  settled  in  account  between  them^  it  was  held  that 
the  broker  could  not  do  so,  (although  he  had  himself  settled, 
allowed,  and  paid  such  losses  in  account  with  his  employer,) 
on  the  ground  that,  as  between  himself  and  the  underwriters, 
they  were  unliquidated  losses,  and  therefore  not  within  the 
statutes  of  set-off.  (t) 

(q)  Wilson  v.  Creighton,  Marshall  on  cidedby  it  was  only  adictnm,  as  the  cass 

Ins.  p.  297.  was  decided  on  another  ground .  Thom- 

(r)  2  a.  2.  c.  22.  s.  13.  and  8  G.  2.  c.  son  v.  Redman,  11  Mees.  &  Wela.  p.  4M. 

24.  The  same  position,  however,  is  distinctly 

(s)  Per  Lord  Ellanborough,  in  Cum-  recognized  by  the  court,  and  on  the  same 

ming  V.  Forrester,  1  Maule  dc  Sel.  p.  499.  ground,  in  Ghrant  v.  Royal  Exch  Compa- 

(<)  Gumming  o.  Fonester,  l  M.  &  Sel.  ny,  5  Maule  &  Sel.  439.    The  case  of 

494;  and  see  Thompson  v,  Redman,  11  Koster  e.  Eason,  2  Maule  &  Sel.  112,  to 

Mees.  &  Wels.  487,  which  case  supports  which  the  learned  Baron  refers  as  an  au- 

the  position  as  laid  down ;  but  Mr.  Baron  thority  the  other  way,  hardly  seeros  to  ap- 

Parke,  referring  to  Gumming  v.  Forrester,  ply,  as  that  was  a  case  of  mutual  ■  credits 

remarks  that  the  point  supposed  to  be  de-  under  the  statute  of  bankruptcy. 


1  See  Huiibert  v.  Pacific  Ins.  Co.  2  Sumner,  ATJf^^;  Gordon  v.  Church,  2  Games 
K.293. 

'  See  Gordon  v.  Browne,  2  John.  150.  The  law  of  set-off  is,  in  most  instances,  reg- 
ulated by  statutory  provisions  in  the  several  States.  These  generally  have  enlarged 
the  doctrines  of  the  commcm  law. 

In  Hurlbert  v.  Pacific  Ins.  Co.,  Mr.  Justice  Story  held,  that  the  right  of  setoff  is 
limited,  at  the  conunon  law,  tocases  of  mutual  connected  debts,  and  does  not  extend  to 
debts  which  an  unconnected  with  each  other.  2Samner^  471.  Andinthis  case,  it  was 
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llPlierey  hoffaver,  in  a  «imikur  ftctkm  k  appetored  that  tbe  i^^**^  P^ 
underwriter  had  himself  aelmawledged  ihn  loss  to  a  specific  tbc  assured,  tke 
iMotm/,  the  broker  was  held  entitled  to  set  it  off,  on  the  ^JL?^.^ 
gToviKlY  apparently,  that  tbia  amounted  to  an  adjustment,  siTiaioBsaa. 
and  tbat  the  demand  thereby  beoame  liquidated^  and  in  the  1^^  u^d^i^ 
nature  of  an  acoouiad  stated*  (u)  to  amouRt  toa 

Such,  therefore,  is  the  rule  where  the  rights  of  the  parties  ted  sum  may 

^^  hfi  flfit.  off 

•re  not  aflEected  by  the  skUvies  of  bankri^sjf.    Where,  how-  jj^^  gtatntea  of 
ever,  the  action  is  brought  by  the  assignees  of  a  bankrupt  ^^j^* . 
nnder writer,  to  lecoter  premiums  due  to  him  from  the  broker  tend  not'oaiy 

to  *'  motnal 

on  the  account  between  them,  before  the  underwriter's  bank*  dua,''  but  to 
niptcyi  the  rule  is  different :  in  such  case  the  right  of  the  i^*?^^^  ^'^ 
broker  to  his  set-off  dep^ids,  not  upon  the  statutes  of  set*off, 
but  npoa  the  statutes  &[  bankruptcy,  which  extend  not  only 
lo  fmOual  BBBTs,  bat  also  to  ^'  tmUtial  can^m  given  by  the 
^bankrupt,  and  any  other  person  ai  anf  time  before  sudi  per*      *  117 
MH  beetme  6ankng4."  (v)    Now  the  expression  ^^  mutual  cbb- 
rsr,"  ex  vi  ienmMj  knports  uMquidated  claims,  (w)     The  ]^yon%ro*^ht 
broker,  therefore,  in  an  action  iNrought  against  him  by  the  against  him  by 
MMsigiuu  of  the  bamkrupi  underwriter^  for  premiums  due  \l^!S^!^^ 
belbre  the  bankruptcy,  may  reduce  the  claim  by  setting  off  £^r  may  set- 
against  it  the  ioeses  which  were  entered  to  the  debit  side  of  ^^^'^^J^%, 
Ibe  nnderwriter's  account  with  him,  before  the  bankruptcy,  not, 
whether  such  losses  have  been  adjusted  or  not,  (x) 

This  was  the  point  upon  Which  the  case  of  Grove  v,  Du-  ^*^  ^^j^ 
hois  really  tHrned  (y) }  a  decision  in:^rtant,  as  having  been  positioiL 
the  first  in  which  this  right  of  set-off  was  discussed,  and  also  ^^i  t.%>. 
on  another  groond^  which  will  presently  be  noticed  more  at  ^^* 
large.    In  thi^  case  the  assignees  of  a  bankrupt  underwriter 
brought  an  action  against  a  poUcy-broker^  acting  for  his  em- 

{«)  Wienhoh  «.  Koberta,  2  Campb.  {x)  Grove  v.  Dubois,  1  T.  Rep.  112. 

9B6.    See  the  remarks  of  LoidTenterdeu,  Koster  v.  fiason,  2  M.  &  Sel.  112.    Par 

tben  at  the  bar,  on  tliis  case,  in  CuQiming  ker  9.  Beasly,  ibid.  433.    Peele  v.  Nortb- 

V.  Forrester,  1  M.  &,  Sel.  p.  497.  cole,  7  Taunt.  478. 

(v)  5  G.  2.  c  30. 8.  28.  incorporated  in  (y)  See  tbe  judgment  of  Buller,  J.  in 

•obsequent  statntes.  Grove  v,  Duboisi  1  T.  Rep.  p.  115,  and 

(«r)  Per  Lord  EOeoborough,  in  Cum-  the  dictum  of  Lord  Ellenbofougfa,  in  1  M. 

V.  Forrester,  1  M.  &  Sel.  498.  &  Sel.  p.  496. 


that,  whese  a%insnainoa  was  efleded  by  an  agent,  lor  the  benefit  of  whooih 
■igfat  eoDcern,  and  a  kiss  vras  incurred,  and  the  agent  brought  an  action  against  the 
in  his  own  name,  for  the  besefit  of  tbeownen  ef  the  ririp^  the  under- 
caald  not  set  olTdsbla  Of  dananai,  dM  flon  the  agent  in  his  own  rights  againit 
liMrtkaloMw    HaHlMrt •.  Paoiic  Iw.  Ge.  3 SvMsr, 471. 
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HeiathrB  ^^  jioyws  undeT  a  commigHon  dd  credere^  for  premiums,  which 
the  aasurea,  the  had  become  due  to  the  underwriter  before  his  bankrupte]^, 
n^writer.^^  OD  policies  effected  by  the  broktt  ia  his  ewn  name  for  his 
A  broker  act-  ioneigTi  correspondents.  In  this  action .  the  broker  claimed 
ing  uDder  &       to  set-off  under  the  mutual  credit  clause  of  the  statute  of 

oonuiUBSioii  an 

cndere,  who  bankruptcy,  losses  which  had  happened  on  the  policies  befon 
in  fa^own  ^  the  bankruptcy^  and  which  he,  the  broker,  had  paid  over  to 
SiM  it^to  hS"  his  employers  after  that  event.  The  court  held  that  he 
own  hands,  ^  jjgj  ^  ^jg^^  xo  do  SO,  and  the  principle  of  their  decision, 
tioaWoo^ht      as  to  this  point,  has  been  illustrated  by  many  subsequent 

agaiust  him  by  .   . 

the  aasignees  of  oaSCS.  {z) 

L^w^f  aet*^  In  this  case  three  points  must  be  par ticulariy  noticed :  — 
^**II^aSd^**  (1st.)  the  broker  bad  effected  the  policies  in  his  awn  name^  on 
btfort  the  bank-  aocouQt  of  wfaom  it  might  conccn^  so  that  his  employers  were 
wC^]^'be%d  ^unknown  to  the  underwriter  ;  (9d.)  he  always  retained  the 
over  to^e^as-  policies  in  bis  own  hands ;  (3d.)  he  acted  for  his  employers 
"*^*  on  a  commission  del  credere.    The  real  ground  of  the  deci- 

sion,  therefore,  seems  to  have  been  that  the  broker  appeared, 
S^rallmd^°  from  all  these  circumstances,  to  have  been  the  only  party  of 
GhweVpu-  ^'"o™  *h®  underwriters  knew  any  thing  in  the  transaction; 
^»*  in  fact,  as  Lord  EUenborough  says,  in  Gumming  v.  Forres- 

ter, <^  that  the  dealing  was  with  him  as  principal,"  (a)  and 
therefore  that  it  might  be  inferred,  that  as  he  gave  them 
credit  for  premiums,  so  they  gave  him  credit  for  losses.^ 

Lord  Mansfidid,  however,  certainly  put  the  decision  of  the 
court  entirely  on  the  last  of  the  above-mentioned  circum- 
stances. "  The  whole  turns,"  says  his  Lordship,  '^  cm  the 
nature  of  a  Qommissum  del  credere.  Then  what  is  it  ?  It  is 
an  absolute  engagement  to  the  principal  from  the  broker  that 
makes  him  liable  in  the  first  instance."  (b)  * 

(z)  Grove  v.  Dubois,  1   T.  R.  112.  Paiker  v.  Smith,  10  East,  p.  38S,  Lord 

Boze  V.  Dickason,  ibid.  285.    Eoster  v,  EUenboroagfa  speaks  of  Orove  v.  Duboii 

Eason,  3   M.  dc  Sel.  112.    Parker  9.  as  having  been  determined  on  the  special 

Beasly,  ibid.  423.    See,  however,  Peele  ground  that  the  dealings  with  the  broker, 

V.  Northcote,  7  Taunt.  478.    Baker  v.  in  respect  of  his  oommission  M  cndkt^ 

Langhom,  6  Taunt.  519.    2  Marshall*8  were  considered  as- virtually  had  with  the 

Rep.  215.  assured  themselves. 

(a)  In  Maule  and  Sel.  498.    Again,  in  {b)  1  Term  Rep.  p.  115. 


>  See  Moody  9.  Webster,  SPiok.  427, 428. 

*  Mr.  ChanceUor  Kent,  2  Kent,  (5th  ed.)  6M,  095,  note,  says,  that  '<  the  dootrine  of 
thecaaeof  Grovev.  DaboiBfiiMiybecoiisideied  asovenolad.    it  ww  held  ib  Monii 
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Lford  Ellenboroiigb  and  Sir  Vicary  Oibbe,  especially  tke  BdaUverifriiis 
Iftiter,  frequently  prpfeased  their  inability  to  understand  the  the  fusuied,  the 
ground  of  the  decision  as  thus  stated  by  Lord  Mansfield  (c) ;  ^^'^rriber.^ 
Ibey  refused,  however,  to  disturb  the  case,  which,  as  it  had 
been  long  acted  upon,  might  have  been  attended  with  incon- 
'venience ;  but,  on  the  other  hand,  they  carefully  avoided  ap- 
plying it  by  analogy  to  other  cases,  as  will  sufficiently  appear 
by  the  following  decisions :  — 

The  assignees  of  a  bankrupt  underwriter  sued  defendants,  ^^  o^faS^dc 
who  were  insurance  brokers,  for  premiums  due  from  them  Sei!ii2. 
brfare  the  bankruptcy  on  nineteen  policies  of  insurance  which  acting  uncier  a 
they  had  effected  with  the  bankrupt.     The  defendants  acted  ^^^1^^ 
^nder  a  del  credere  commission  for  their  employers ;  but  this  ?*1L^  ^^' . 

IT    J        9  justed  loasesin 

tact  was  not  known  to  the  bankrupt.     In  the  action,  the  de-  an  action 
fendants  claimed  to  be  allowed  to  set  off,  as  mutual  credits,  him  Sy  the  aa- 
ynadjusied  losses  which  were  due  to  them  from  the  bankrupt,  hSii^^p^^im. 
before  bis  bankruptcy,  on  the  account  current  between  them,  ^^iJ^^n^^ 
and  for  which  they,  the  defendants,  had  given  credit  in  ac-  effected  in  his 

....  ^.  ...         T  11        /•        o^^^  nkme  nor 

count  with  their  respective  principals.     It  appeared,  that  five  on  his  own  ac- 
outof  the  nineteen  policies  were  effected  by  defendants  in  ^""{'^q^ 
tkeir  own  name  and  on  their  own  occoutU  :  as  to  these,  the 
court  allowed  the  claim  of  set-off  on  the  authority  of  Grove  v.  poiides  effected 
Dubois :  four  out  of  the  nineteen  policies  were  in  the  namCy  hia^own^me 
but  not  on  the  account,  of  the  defendants ;  as  to  these,  also,  the  •"^J'°  }^^  ^y^ 

'  .  '  ,         '  '  account,  or  m 

court  held  that  the  right  of  set-off  might  be  claimed,  because  his  own  name, 

"  but  not  on  his 

own  account 

(e)  Jjofd  EUenboroagh  saya:  ■^I  can-  son,  2  M.  &  Sel.  117.    Ch.  J.  Oibba  d^ 

Aot  oooceive  bow  a  contract  between  A.  dared  that  he  had  often  endeavored,  but 

wad  Bw  can  Taiy  the  rights  between  B.  in  vain,  to  discover  the  principle  on  which 

aad  a  thifd  penon,  who  is  a  stranger  to  it,  Grove  and  Dubois  was  founded.     See 

and  empower  B.  to  set  up  a  claim  upon  Baker  9.  X«anghora,  2  Marshall's  Bep.  at 

him  derived  from  that  contract;*'  iMaule  p.  216.    S.  C.  6  Taunt.  519.    See  also 

It  SeL  p.  486.    See  also  in  Koster  9.  £a-  Pede  9.  Northcote,  7  Taunt  478. 


*.  Cfeasby,  4  llaule  &  SeL  566|  that  the  character  of  a  broker,  acting  under  a  del  crs> 
dttt  oommusion  was  that  of  a  gtmty  for  the  solvency  of  the  party  with  whom  his 
ptiiicipal  deals  through  his  agency.  He  becomes  a  gnofontor  of  the  price  of  the 
goods  sold,  and  has  an  additional-  percentage  for  his  responsibility.  This  was  the 
opinion  of  Mr.  Justkse  Story,  in  the  case  of  Thomson  9.  Peridns,  3  Mason,  236.'* 
In  Huribert  9.  The  Fktdfic  Ins.  Co.  2  Sumner,  481,  Mr.  Justice  Story,  in  reference  to 
Grove  9.  Dubois,  remaika,  that  it  is  <*  a  case  in  itseU  not  very  satia&otoiy  in  its  prindples.*' 
And  in  his  Commentaries  on  Agency  the  same  learned  Judge  intimates  that  the 
doctrine  of  that  case  on  this  point  is  inoonreot  Story,  Agency,  f  S3,  in  note.  See 
■ho  Donlap**  Paky's  Agency,  41,  note,  112  u>  114  in  note ;  Levoiok  9.  Meigs,  1 
Ooweo,  Hi  i  2  Doer  Im.  331, 1 40^  371  to  379. 


ISO  Of  FOUCT  WBMJSBB. 

Rdativen^    QDon  these  DolieieB  the  defendaDtB  ooaU  sue  in  (heir  own 

and  liabilities  of  •!    j   ^i_        t      ■        i-  ^i.  i-   •  •■   .• 

the aanired, the  names,  provided  they  had  a  lien  on  the  policies;  and  the 

^e^i^r/^  bankrupt,  by  subscribing  to  a  policy  so  effected,  had  con- 

sented  that  they  ebould  stand  as  principals,  and  be  considered 

as  giving  him  credit  on  the  policy  at  their  ovirn  risk,  and  on 

their  own  account.     The  remaining  ten  oat  <^  the  nineteen 

policies  were  neUker  in  the  name  nor  on  the  account  of  the 

defendants,  and  as  to  these  the  court  held  that  the  right  of 

set«off  could  not  be  allowed ;  because  upon  these  policies  the 

defendants  could  never  sue  in  their  own  names,  nor  had  the 

bankrupt  consented  that  as  to  these  policies  they  should  ever 

stand  as  principals,  so  as  to  be  considered  as  giving  him 

credit  on  their  own  risk  and  on  their  own  account,  (d)    With 

regard  to  these  ten  policies,  also,  the  court  considered  that 

defendant's  right  to  set  off  losses  was  precluded  by  the  fiict 

that  they  bad  not  actually  paid  such  losses  to  their  principals, 

but  only  allowed  them  in  account,  (e) 

Yt^erv.  ^^  agent  who  has  a  lien  upon  a  policy  which  he  has 

B^e)|s2  M.   effected  in  his  own  name^  though  not  on  his  own  account^  may 

An  agent  «Ao    ^^  ^^  losses,  as  mutual  credits,  in  an  action  brought  against 

*«^  ^Si**  '*™  *^y  '^®  assignees  of  a  bankrupt  miderwriter  for  premiums, 

u  his  own        due  before  the  bankruptcy,  even  though  he  has  not  a  del  ere- 

name,  though  •     •  u  *u  •  r  u      • 

not  on  his  own  dcre  Commission  ;  hence  the  consignees  of  a  cargo,  having  a 
SSt^^loeses  to  *\\^^  thcrcon  in  respect  of  bills  drawn  on  them  on  account  of 
S^ums^by  ®"*^^  ^argo,  may  avail  themselves  of  this  defence,  in  an  action 
the  asugnees  of  brought  for  premiums  by  the  assiiznees  of  a  bankrupt  under- 

abankruptun-  ^  ^  iT     *   A    '      *U'  ^       t       - 

derwriter,         Writer,  on  poiicies  effected  m  their  own  names  for  foreign 
^lia^T^^    principals.  (/)     "  Here,"  said  Lord  EUenborough,  "  if  the 
parties  had  not  had  a  lien,  their  names  would  have  stood  on 
120*       ^^^  policy  as  mere  naked  names,  not  coupled  with  an  inter- 
est ;  but  they  may  have  an  interest  not  only  by  a  del  credere 
commission,  but  also  by  a  lien."  (g) 
Davies  9.  Wii-       Accordingly,  where  the  action  was  brought  against  a  broker 
4^°h  573     ^^^  ^^^  effected  a  policy  in  his  oton  name  at  the  request  of  a 
to  the  same       principal,  who  was  indebted  to  him  at  the  time  in  a  greater 
sum  than  that  which  the  broker  claimed  to  set  off  in  the 
action ;  the  Court  of  Common  Pleas  held,  on  the  authority 
of  the  case  just  cited,  that,  as  the  broker  himself  might  have 

(d)  Kosler  v.  ESaaon,  2  llaiile  &  Sel.       (/)  Paiker  v.  Beadey,  3  M.  de  Sai* 
lia.  428. 

(0)  nnd.  p.  119.  (e)  fblA.  €tl. 


credere  com^ 
fnifstom. 
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aaed  qd  tbe  poifcy,  and  bad  a  lien  on  it  for  more  than  the  ReiMhre  n^t* 
amoont  of  bis  set-off,  be  might  be  allowed  to  reduce  the  claim  f^  awu'redttbo 
of  the  assignees  by  araiUng  himself  of  such  defence,  though  ^^^^^r.'^'' 
he  did  not  act  under  a  del  credere  commission.  (A) 

Where,  however,  brokers,  not  having  a  del  credere  com-  Baker  9. 
miasioo,  effiseted  tbe  policy  on  which  the  action  was  brought  luSSb^'&ep. 
tis  their  own  names^  but  expressly  on  the  ftice  of  the  policy  ^here  how- 
**  as  ageniSf^^  Chief  Justice  Oibbs  held,  that  they  could  not  ^^  SS?SU 
aet  off  losses  in  an  action  by  the  assignees  for  premiums,  (t)  intbevowB 
*^  If,"  said  the  Chief  Justice,  *^  I  underwrite  for  A.  B.  in  his  pmriy*<aff 
own  name  without  proof  that  he  is  acting  for  another,  I  must  ^S!^J^& 
lake  him  to  be  tbe  prineipal ;  but  if  he  be  acting  eocpresdy  ae  ^^^b^^^^g 
QgenL  I  know  that  he  is  not  the  principal,  and  that  any  con-  ^<^r  a  <^  «r»- 

V  ....        -  .      /.   .  den  oominiA- 

liaet  I  may  enter  mto  with  bina  is  not  a  contract  of  insur-  aioa. 
^"  U)  *121 


A  broker  effected  a  poliey,  not  in  his  own  name  or  ao*  Peeiev.  Nortii- 
eouDt,te<»»  thename  imd  m  tke aeeotmi of  his  prindpab.  ,°^'''"""<- 


Where  a  broker 


a 


Upon  the  face,  however,  of  the  policy,  it  distinctly  appeared  has  effected 
^^tbat  the  broker,  in  effecting  it,  was  acting  under  a  commission  ^^^and 
del  credere,  (t)    It  was  proved,  however,  at  the  trial,  that  the  ^*'*!^*?*V 
policy  had  throughout  remained  in  the  hands  of  the  assured,  andhasnotke]^ 
and  that  tbe  broker  never  had  custody  of  it  until  it  was  sent  o^i^ai^s^e 
him  by  bis.  employers,  in  order  to  obtain  payment  from  him  \^^^^ 
under  his  guarantee.     The  underwriter  having  become  bank-  ^J^JJjJ  ^ 
rapt,  hia  assignees  sued  the  broker  for  premiums  due  before  to  tds  priaei- 
tbe  bankruptcy :  tbe  broker  claimed  to  set  off  losses  which  ^ugh  it  ap. 
bad  not  only  accrued  before  the  bankruptcy,  but  which  had  ^^'^^ 
actually  been  paid  over  by  the  broker  to  bis  employers  before  ^^^^^^^^  ^ 
that  event*  a  oommiMkxi 

Sir  Vicary  Gibbs,  however,  disallowed  bis  claim  on  tbe      ^ 
ground,— 

1.  That  the  policy  was  not  effected  in  the  name  of  the 
broker  at  aU. 

2.  That  it  was  not  left  in  his  hands. 

3.  That  the  mere  fad  of  its  having  been  effected  dd  ere-' 
dere  eoald  not  alter  tbe  relations  of  the  broker  and  the  leader- 

(A)  Draetv.  WSkiDMii,  4  Btogfa.  973.       (k)  A  decbMtioii  mm  forUtm  on  ths 
(s)  Baker  «.  LaDghon,  2  lAanliaU*»   pdicy  that  it  was  agreed  that  tbe  broker 

Bgp,  219 ;  S  Xaunt  Skd,  S.  C.   4  Camp,    abould  guaiutee  tbe  vodarwnteDi  tbero- 

SW.  on. 
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iktothrei^m  wfitor^  ttor  kt  in  the  olaim  la  set  off;  for  tlw  gneraBftee  af 
{IrdMUMKd.  the  niiderwriter'e  eoheoey  intereeted  no  one  bnt  the  aaenred^ 
£eiik&  ^^^  P^^  ^  broker  acoordiBglj  hie  oommieBiOB  del  ere- 
^^^^ dere.  (/) 


Rjgigfc  ofbrakir  §  64.  The  oases  hitherto  eonndered,  haTe  turned  upon  die 
tiowMraqtMT  nght  of  the  broker  to  deduct  losses  from  premiums  ;  those 
ofMiwMof      ^hich  follow  relate  to  die  broker^i  rigbt  to  make  a  sknilar 


J2^"w»-     deduction  in  respect  of  returns  op  PRsiainic  and  for  Jkori 
wUok  ii  vHSk    Mer$8tj  and  depend  upon  entirely  diffisrent  principles. 

The  amount  of  premium  ultimately  payable  to  the  under* 

trriter  may  very  frequently  depend  on  contingendee  whidi 

cannot  for  some  time  be  ascertained ;  as,  for  instance)  where 

goods  coming  Jrom  abroad  are  insured  at  a  premium  of  ten 

guineas  per  cent.,  to  be  reduced  to  five  if  the  ship  sail  with 

convoy,  and  to  be  further  reduced  in  case  of  short  interest ; 

122  ^      ^e  amount  of  premium  in  fhct  payable  cannot  in  such  case 

be  ascertained,  until  it  be  known  whether  the  ship,  in  fact, 

sailed  with  eonyoy  or  not,  and  whether  the  interest  really 

falls  below  the  amount  insured.' 

90«»^|n^       Accordingly,  the  general  custom  as  betwe^i  insnranee 

t^iomraaoe     brokers  and  underwriters  is,  that  if  on  the  settlement  of  their 

luderwriter  am   mutual  acoount  at  the  end  of  each  year,  there  are  any  returns 

10  lU  allow*      ^f  premium  then  pending,  the  balance  of  the  account  l>etwee& 


maoooont 

J»»jg"[»  ^  them  for  the  past  year,  if  it  be  in  favor  of  the  underwriter,  is 
not  immediately  paid,  but  carried  into  the  account  of  the 
ensuing  year,  in  which  it  forms  the  first  item :  the  pending 
returns  c^  premium^  as  they  successively  become  due,  are 
carried  to  the  debit  of  the  underwriter  in  such  subsequent 
account,  and  the  adjusted  balance  is  not  paid  over  to  the 
underwriter  until  all  returns  of  premium  are  actually  ascer- 
tained and  deducted,  (in) 

Unmthema        Until,  therefore,  the  sum  to  be  deducted  for  returns  of 

to  DO  deducted 

(br  nrtunt  of  premium  is  ascertained ;  that  is,  in  other  words,  until  Ac 
Moeru^ed,  the  cvents  are  determined,  upon  which  the  amount  of  premium, 
br^itr  k  the      actually  payaUc  to  the  undwwriter,  depends,  the  broker  is 

(4  Poito   «.  Worthooto^  T   TmA       (m)  Bm  Onliiwh«iir ».  Lya^  4 
478.  p.  036. 


See  2  Doer,  Iiu.  318,(30;  The  Pboeniz  Im.  Oow  •.  n«wt^  7 


AID  (jouik  Aanti. 


tk$  matnai  agmU  0f  tkt  ammnd  ami  At  muhrwritersy  lot  tlMi  iWii^iggji 
one  to  pay  and  (f»  the  olhet  te  reeem.  (n)  of  tiw  MniMd. 

Either  party  oiay,  indeed,  determine  this  ageney  when  be  ^  ^l^' 
pleaaee:  th«s»  the  (unared  may  at  uy  time  take  the  paUey  ^^'^- 


oat  of  the  hands  of  the  broker  who  bat  effected  it,  paying  ^"^^JIS^ 
hioi,  of  eoarse,  what  he  owes  him  at  the  time,  and  may  place  tndtbetifM^ 
It  in  the  hands  of  another  broker  to  get  it  adjusted ;  and  in  oae^topag^ 
that  case  the  fiist  brokor  would  haye  nothing  to  do  with  the  ^^^'^^^ 
feturn  of  premium  to  the  assured,  (o)    So,  againi  the  nnder^  Bat^itoti^ 
writer,  before  the  ocoarrenoe  of  the  contingency,  on  whiobv  ^l^^tSu^ 
the  retorn  for  preminm  depends,  nsay  at  onoe  call  on  ibe  ggy^^^gP'"* 
hsoker  for  the  fall  premium,  and  compel  him  to  pay  it  over,  gj^*Jw 
witboat  any  reserve,  in  the  broker's  hands,  to  answer  any 
*Eatums  of  premiam  that  the  miderwriter,  at  a  subsequent       *  1!^ 
time,  may  be  b<»and  to  pay  the  aBsnred«  (p) 

Uj  however,  the  nnderwriter  have  not  tii«i  determined  the 
brewer's  agency  before  the  event  arises  on  which  the  retuvn 
of  pfemiom  depends,  the  brob«r  still  ooatiaoes  his  agent  fov 
Iha  dednctioQ  crf'iweh  retom  from  the  full  amount  of  premium ; 
aad,  consequently,  when  the  undwvnriler  brings  his  notion 
agsiust  the  hsoker  for  such  fuU  amount  of  premium,  the 
toofcer  is  entitfed  in  his  defenoe  to  set  oif  the  amount  of 
imnms  whin^  as  his  agent,  be  wasaoAorined  to  deduct. 

The  single  qnestton,  iheo,  as  to  the  broker's  right  to  set  off 
letusDS  in  an  action  for  premiums,  rssolvee  itself  into  this ; 
was  at  was  not  his  agency  determined  before  the  right  to 
returns  of  premium  aacrued. 

Hence,  where  the  underwviter  himself  sued  the  broker  for  whow  the 
pvnminms,  the  Court  held,  that  the  broker,  akhongh  not  acting  bcM!B^^Btar- 
onder  a  del  §redere  commission,  might  deduct,  by  way  of  set  uSn»,wfa0t]Mr 
ni^  sums  due  for  reCimis  of  premium,  though  it  did  not  appear  ^°^toc,^r 
that  the  broker  had  either  reoesvad  the  premiums  firam  his  •^  off  letums 

of  pramrani. 

prioeqMds,  er  credited  them  with  returns  of  premium ;  and  tho^h  wnd* 
nitkotq[h  the  r^ura  of  premium  claimed  to  be  deducted  had  ' 
sever  be^i  adjusted  as  between  the  broker  and  the  under* 
^writer.  (q) 

The  ground  npoa  whidi  Uihi  decisicm  proceeded  was,  that 


(n)  Per  Loid  EDeiiboRrogh,  in  Sbee  v.  (p)  "Per  ICamfield,  C.  J.,  in  Minett  v. 

Cl«faMB»lS£Mt,5IO.  Forfeits,  4  Taunt  p.  944. 

(0)  Fbr  MnnifitU»  C.  J.,  in  MiBflU  9.  (f )  Slioe  •.  ClarkBQn,  12  £wt.  »?• 
r,  5  Taunt  64a 


IM  «p  Mucrr  bmkbs 

M^Te  rifitfs  tl^re  had  been  ft  oourae  of  dealing  between  the  underwritsr 
of  the  aMured,  and  broker,  similar  to  that  above  detailed,  and  that  the  iMroker, 
the  uQd^'        tfaeretore,  was  autboriaed  by  the  underwriter  to  deduct  for 

^^^' returns,  and  that  such  auth<»ity  had  not  been  revoked  at  the 

time  when  the  returns  became  due* 
Mi^^r^i*  As,  however,  the  authority  thus  given  by  the  naderwriter 
^V'  ^s^^^  ceas€$  ipsa  facto  bp  his  bcmkruptqf  or  his  deatk^  the  broker 
writer  ceawt  oannot  avail  himself  of  this  defenee  when  the  aetion  is  brought 
^£^  or  by  the  aseagnees  of  a  bankrupt,  or  the  executors  of  a  deceased 
^^^JjJIJ!^^  underwriter,  unless,  indeed,  the  sums  payable  by  way  of 
^"tSpSn^^  returns  of  premium  have  been  actoaUy  adjusted  in  *aeooant 
of  premium  in    between  the  broker  and  the  underwriter,  before  the  bank- 

an  action  «       i       i 

bfouffht  agaioflt  vuptcy  or  the  death. 

^m^the^as-  ^bus,  where  the  assignees  of  a  bankrupt  underwriter 
^eire'rea^ta^  brought  their  action  against  a  brdcer  for  premiums  <iMe<m  two 
tives  of  a  db-  pgUcies  ofiiMwrwMt^  in  respect  of  which  he  claimed  to  deduct, 
writer.  by  way  of  set  off,  certain  sums  for  returns  of  premium  and 

124*      short  interest ;  and  it  app^ired  that  the  events  which  entided 
nMta^4  iwt.  ^  broker  to  make  this  deduction  had  ooeurred  and  beoome 
tiou?  ^S^     known  to  him,  on  the  one  policy  h^ore  the  bankruptcy ;  on 
MBwneeiofa     the  Other  policy,  not  till  ofUr  that  event ;  but  ^kal  no  at^'ust- 
undervniter.      sieii^  hod  been  made  on  either  poHcy :  — »the  court  held,  that, 
as  the  agency  of  the  broker  had  been  detennined  by  the  bank* 
ruptey  of  the  underwriter,  be  eoukl  not  be  entitled  to  this  set 
off  either  on  the  one  policy  or  on  the  other  (r) :  upon  the  same 
principles  the  court  of  King's  Bench  subsequently  decided  in 
a  similar  action  the  three  following  points  :«-^ 
1^1^  *«  1.  That  no  such  r^ums  of  premium  can  be  set  off  against  a 

16  Eaai,  368,  claim  by  the  assigneesof  a  bankrupt  underwriter  for  preminms, 
even  though  forming  part  of  an  adjusted  accamUy  where  the 
•vents  entitling  to  such  returns  were  not  known  to  have  hap- 
pened until  after  the  adjustment. 

fL  That  no  such  set-off  can  be  allowed  where  the  events 

entitling  to  the  return  happened  before  the  bapkruptey,  but 

the  amount  of  return  claimed  was  never  adjusted  ^oUh  the 

bankrupt 

&  That  such  set-off  cannot  be  allowed  in  any  case  where 


(f )  Minett  r.  Forrester,  4  Taunt.  541.    schmidt  v.  Lyon,  4  Tawit.  033,  whieh  is 
See  the  observatioos  of  Ch.  J.  Mansfield,    merely  a  cottfinaation  of  that  cited, 
ibid.  p.  544.    See  also  the  case  of  Gold- 


AMP  ^mm  iMN^ 

the  evenls entilliog  to  the  leturn  are  aol  knowo  tfll  after  the  BMmti^ 
bankrupiey.  (<)  of  Ui«  '"^ 

The  CkNirt  of  Cannoa  Plaaa  esliemfod  the  same  ^  JhS^^'"** 

tQ  aolioiia  brosght  by  the  axmutora  of  a  deceased  underwri^  ^^^' 
left  and  deekled  that  in  aoeh  aetioa  no  sel-off  cookl  be  alio  wed  ?!!S!!lh![  fi!L^ 
in  respect  of  latwns  of  preniiuni»  the  events  entitliog  to  which  ^ff^  <^ 
were  aot  known  till  o/fer  tike  iMdertcprMrf  dea^  (t)    la  a  writer.   Hon*. 
^■baeqaeBt  oaee  they  also  explieitly  decided  that  all  these  i|^*e  ^S^ 
iiilas  applied  exactly  in  the  saoie  way,  wheth^  die  broker  ^^' 
MSled  nader  a  lb/ crvd^re  commiasicMi  or  not  (a)  ^^ 


Such,  then,  are  the  principal  deciakne  that  have  taken  whetbortba 
place  <Mi  the  right  of  the  Inroker  to  set  oSioises  and  returns  ^^MenSn 
of  preooiuai  in  actions  brought  against  him  by  the  underwriter  a^J^^j^^"^ 
foK  his  preiaiums-—  dacisioQS  complicated  from  the  variety  of  Houmod  v. 
ciscamstaBoes  involved  in  them,  and  from  the  difficulty  of  0  XMim.  49! 


the  relations  arising  out  of  the  ackuU  cowr$e  0/* 
deoHng  between  the  broker  and  the  underwriter,  with  those 
which  flow  from  the  gmteral  ffwdfie  that  the  underwriter  is 
debtor,  not  to  the  broker  but  to  the  assured. 

The  following  is  a  summary  of  the  positioas  thus  estab-  Summuy  of 
lisbed :  —  wtaEuS^'by 

!•  In  reqpect  of  setting  off  losses.  ^L^uL  to**" 

a.  Where  bankruptcy  has  not  intervened^  the  broker  can  yggW^* 


never  set  off  tmadjusled  losses  in  an  action  brought  against  him  aettuiff  off  re- 
by  the  underwriter  himself;  for  such  losses,  though  allowed  ia  mhim.  ^^ 
account,  are  not  mutual  debts  within  the  statute  of  set-off.  (v) 
b.  Where  the  action  is  brought  by  the  assignees  of  a  bank- 
rapt  underwriter,  the  broker  who  has  effected  the  policy  in  his 
own  name  and  on  his  ovm  account,  or  in  bis  own  name  but 
on  the  account  of  his  principals  (^provided  in  this  tost  case  he 
has  also  a  Uen  on  the  poHcy  to  the  extent  of  his  set-off^)  may 
set  off  losses  allowed  to  him  on  account  by  the  underwriter 
before  his  bankruptcy,  though  unadjusted^  because  losses  so 
allowed  in  account  are  mutual  credits^  within  the  meaning  of 
those  words,  in  the  statutes  of  bankruptcy,  (tir) 

(«)  Fuker  «.  Smitli,  16  Eul,  382.  M.    See  alio  Thonqieon  v.  Bedmui,  11 

(r)BbiMoev.RoMniOii,6tkiiiit.4«;  M.aWdri>.4flB. 

SMMrinl^Rep.  ISB.  («»)  Oimre  9.  Duboia,  1  T.  tep.Koaer 

<•)  HwMtia  V.  aopnaeiTe,  6  T^wmt  «.  Euon,  2  Maide  ft  SdllS.    Paikerv. 

4i;SafMhi«tlep.p.l4L  Beailey,  ibid.  4281    D«viM  «.  W!lkuu0o» 


(*)  CiiiiBiiBf  *.  Fomaer,  1  HMile  ft    4ftBA.071 
fUL^L   WiaiMl«.Boberti»aCteiplk 

II  • 
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B«iativ8ri^ts  c.  Bot  where  be  eflfeeto  the  poliey  bodi  in  the  nfltme  and  on 
of  tiie  amired,  accouDt  of  bis  principals ;  or  where,  when  effected  in  his 
Seua^        •^wn  name  bnt  on  thefr  acoonnt,  he  has  no  lien  on  it ;  or 

^^'**'^- where  he  effects  it  in  his  own  name,  but  expresriy  on  the  fade 

136  *      of  thd  policy  as  agent,  be  has  no  such  right  of  set  oR^  even 
though  he  acts  under  a  dd  credere  commission,  {x) 

4.  For  a  del  credere  commission,  being  a  contract  wholly 

between  the  broker  and  the  assured,  cannbt  afiect  the  matosd 

rights  and  liabilities  of  the  broker  and  the  underwriter  ;  and, 

therefore,  does  not  per  se  and  uritkoui  other  requisUeSy  entide 

^  Ae  broker  to  bis  right  of  set  off.  (jr) 

8.  As  to  returns  of  premium. 

a.  The  broker  being  the  agent  of  the  underwriter  for  de- 
ducting returns  of  premium  in  the  account  between  them, 
may,  in  an  action  by  the  underwriter  himself  for  premiums, 
set  off  sums  due  for  returns  of  premium,  {z) 

b.  But  the  death  or  bankruptcy  of  the  underwriters  operates 
a  revocation  of  this  agency,  and  the  broker  therefore  cannot 
in  an  action  by  the  dssignees  or  executors,  set  off  unadjusted 
returns  of  premium,  whether  the  events  entitling  to  those 
returns  were  known  before  or  afUr  the  death  or  bank* 
ruptcy.  (a) 


Art.  in.  Actions  by  the  Assured  against  the  Broker,  on  the 
Insolvency  of  the  Underwriter,  for  Losses  passed  in  account 
between  the  Broker  and  Underwriter, 

'^^^tS^\^         ^  ^^'  ^^  ^^®  usual  course  of  business,  the  policy  is  left  in 

m  the  hands  of  the  hands  of  the  broker  until  the  adi  ustment  of  a  loss.     After 

get  ii  adjoMed.   the  per  centage  payable  by  the  underwriters  on  the  amount 

of  their  subscriptions  has  been  once  ascertained,  the  broker 

procures  an  indorsement  to  that  effect  to  be  made  on  the 

127*       *back  of  the  policy,  as  ^^  Adjusted,  100/.  per  cent.,  90/.  per 

cent,,  Sfc;  "  as  may  be,  and  then  sends  the  policy  round  to 

{x)  KoBter  v.  Eaaon,  2  Mavle  &  SeL  {a)  Minett  9.  FoneflCer,  4  Taoot.  541. 

112.    Baker  v.  Laaghom,  6  Taunt  519.  Goldnchmidt  v.  Lyoa,  ibid.  SSL    Ftetor 

Peela  V.  NorUieole,  7  Taunt.  478.  o.  Smith,  16  Eaat,  388.    Hooeion  e.  Rob- 

(y)  Peele  v,  Korthoote,  7  Taunt.  478.  inaon,  6  Taunt  448.     HouaUa  v.  Boanle- 

Houaton  v.  BoordenaTe,  6  Taunt  p.  430.  nave,  6  Xannt  451. 

(j;)  Sfaee  V.  daridOD,  12  East,  507. 
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ihe  different  onderwrit«rs,  who  seTerally  sign  their  initials  at  Relative  ni^is 
the  foot  of  svcb  indorseflMnt.     The  amount  of  loss  thus  ad-  ^uie^mirod, 
jOBted,  is,  at  the  end  of  a  month  from  the  adjustment,  debited  ^  ^i^' 
^y  the  broker  to  the  underwriter^  account,  and  credited  by  ^"^g''- 


the  underwriter  to  the  broker's  aecount:  Ihe  underwriter,  Effect  of  stnk- 

•  «..>.«.  t  1  «  #  in?  the  under- 

either  at  that  time  or  upon  the  subsequent  settlement  of  writer's  name 
account  between  himself  and  the  brokers  at  the  year's  end,  ^^^^P^^^^* 
his  name  from  the  policy  by  passing  his  pen  through 
sobflcription ;  after  which  the  assured,  if  cognizant  of  this 
ij  has  no  further  legal  remedy  against  kim  upon  the 
iBfltroment.  {b)  The  loss  is  then  said  to  be  settled  or  ^^  struck 
of^^  and  all  further  transactions  upon  the  polieyi  as  between 
Ihe  broker  and  the  underwriter,  are  at  an  end. 

Whenever  the  assured  leaves  the  policy  in  the  hands  of  the  The  broker, 
iBsoranee  broker  for  the  purpose  just  explained,  the  broker  is,  wSh  ttepoiicf, 
in  law,  presumed  to  promise,  in  consideration  of  his  commis-  ^^^  ^geu 
sioBy  that  he  wiU  use  all  reasonable  diligence  to  procure  from  ^  ^^^^^«??^ 
the  underwriter  a  speedy  adjustment  and  settlement  of  the  sums  due. 
kMB,  and,  having  done  so,  will,  without  delay,  collect  and  pay 
over  to  the  assured  the  sums  due  to  them,  (c)  ^ 

If,  therefore,  the  broker,  after  thus  allowing  the  loss  in  his  ^  ^ 
account  with  the  underwriter,  and  depriving  the  assured,  over  a  loss 
where  he  is  cogninant  of  the  usage,  of  all  legal  remedy  against  flowed  the 
the  underwriter,  by  erasing  his  name  or  allowing  it  to  be  j^^^u^^e 
erased  from  the  policy,  should  subsequently  fail  to  pay  over  ^  ^^  ^  ^ 
to  the  assured  the  loss  thus  adjusted,  he  will  be  liable  to  the  money  had  and 
assured  for  the  amount,  as  money  had  and  received  to  his  ciaUy^if  hrSu 
use  (d);  and  in  such  action  he  will  be  estopped  from  saying  ^^^!^^' 
*that  he  has  not  such  money  in  his  hands  for  the  plaiatiff 's  ^^  ^^^^  ^ 
use ;  unless^  indeed,  it  appears  that  the  assured,  by  the  sub-       *  ]^28 
sequent  course  of  his  dealing  with  the  broker,  has  either  in  such  action 
eiqpresBly  or  impliedly  sanctioned  such  a  proceeding.     Thus,  ^orndTL^ 
where  it  appeared  that,  after  the  broker  had  thus  allowed  the  f^e  K!lf  Jj^, 
underwriter's  name  to  be  strack  out  of  a  policy,  and  after  he  lowed  in  ao- 

^        ''  ooiut  has  been 

{h)  Baeuae,  after  that  time, it  may  be    writer.    Baitlett «.  Pentland,  10  R  &Cr. 
pMaomed  that  tiie  name  it  eraaed  from    p.  709. 


i^yd^wUktkeprivUyofUuaMtwrmL:       {c)  Bonafield  v.  CroMwell,  2  Campb. 
if  doae  belbre  that  time,  it  ia  no  bar  to  an    544. 

by  the  aanired  againat  the  ondeN       {dy  Andrew  v.  Bobinaon,  3  ib.  190. 


>  Bimdle  V.  Moon,  3  John.  Caa.  80 ;  2  Phill.  Ina.  970, 971. 


08  ov  Miifcrr  bbokbes 

Btbiireiigte  had  given  notiee  to  the  aawred  of  the  miderwriter'f  bank* 
of  the  BMUMd.  ruplcy  y  snd  that  tbqr  nmst  proTe  noder  the  oonmuMoiiy  tbm 
Sbeu^lbl^  aasared,  nererthelan,  sabaaqiieiitly  settled  aa  acooont  wiik 
^'^'^^'^-  the  broker,  ioeliidiiig  the  very  policy  in  qveetion,  wiUnml 

ISlMrai^'  ^  making  any  coraplainti  —  Lord  EUenborovgh  bdd,  tkat  they 
fatMequeat'       had  waited  any  right  ihef  migfal  otherwise  have  hiid.  to 
mvwaivehM    roeover  firom  the^  broker  the  amomt  of  the  loss,  (e) 
^Ver.  Eyeo  where  the  broker,  after  allowii^  the  kos  to  the  cusder* 

writer  on  account,  yet  snftrs  his  name  stiD  to  ramam  on  tbe 
b^«?  f^  policy,  he  may  yet  be  liable  to  the  assmed  for  the  loss  npam 
inch  settiemeDt  the  bankruptcy  of  the  underwriter,  if  he  has  himself  reoe^Fed 
lheandel^  payment  from  the  assignees  in  respect  of  the  balance  of 
nateforthe ^  account  with  him,  though  to  a  less  amount  than  the  Icau 
on  t^nd^  daimed  in  the  action.  Thus,  where  a  brdc^,  bemg  in  pos- 
^^ir'^to^  session  of  a  pdiey  on  which  a  loss  had  happened,  came  to  n 
Pfove<if  u  a  general  settlement  with  one  of  the  underwrites,  indinding  his 
himself,  the  at-  Subscription  to  this  policy,  and  took  bis  note  for  the  halaanei 
rathiedton^  which  was  less  than  the  amount  of  the  subscription,  and  oa 
2^^^]^,^^^  the  underi^iter's  becoming  banhnqpt,  proved  the  note  noder 
^^  W  im-  the  commission  as  a  debt  due  to  hiBsself ;  the  broker  was  held 
name  was  not  liable  to  the  assuTed,  though  the  underwriter's  name  bad  not 
^fiomtha  j^^  ^^^  out  of  the  policy.  (/) 

UaUeto^be  Where  a  person  employed  by  ship  owners  as  their  aganl 

Mwred  ftr       ^fected  a  pdicy,  and  represMited  himself  as  prineipel  to  the 

totbeir  agent     fafokcrs,  who  caoscd  «och  insuTsnce  to  be  ^Bsoted;  it  wua 

^^^^^^  beki,  that  the  brokers,  having  received  the  amount  of  the 

aa  prinejpai.      j^^  ^^^  ^^^  underwriters,  and  paid  it  over  to  the  agent, 

were  not  liable  to  the  owners  in  an  notion  far  money  had 

and  received,  although  part  of  the  money  was  paid  to  the 

129  *       ^ent  after  they  were  informed  of  his  having  acted  in  that 

onpacity.  {g) 

(•)  OviQgtan«.BeU,3Caapb.S37.  (f)  BeU  o.  Jutting  1  J.  &  Moon^ 

(/)  Wilkinaon  v.  Clay,  4  Campb.  171 ;    156. 
6  Taunt  110,  S.C. 
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.  TV.  Actions  hy  the  Assured  against  ike  Underwriter^  Relative  rifrhts 
after  the  Broker^ s  Bankruptcy^  for  Losses  passed  in  aeoouni  the  a^medrthe 
behffeen  Oe  Underwriter  and  Broker.  ^^^t!^ 

§  66.  We  have  already  detafled  the  course  of  practice  as  if  tbe  aocomic, 
to  the  adjnstraent  of  the  policy  in  case  of  loss,  and  the  erasure  broi^M^  un- 
of  the  underwriter's  name  from  the  policy;  an  operation  bS^^lJJ5ied*w 
-vrhich,  in  the  technical  language  of  the  trade,  is  frequently  striking  the 

\  /.  ^..f  .  ^      t        »  ^  J    underwriter's 

termed  ^'  striking  off  a  loss.  name  off  the 

If,  in  point  of  fact,  the  assured   can  be  shown  to  have  ^^o/tkeM- 
assented  to  this  striking  off  the  loss  (A) ;  or  if,  from  the  whole  ^^^^ 
circarostances  of  the  cascj  he  must  reasonably  be  presumed  ^^"^  ^'°^ 
to  have  acquieseed  in  it  (t),  the  underwriter  can  no  more  be  policy. 
liable  to  the  assured  on  the  policy.  (/) 

In  the  absence,  however,  of  all  evidence  of  such  assent  on  TheqaestkmiB, 
the  part  of  the  assured  (other  than  what  may  be  implied  from  to  evidence  of 
bis  knowledge  of  the  usage),  it  has  been  a  great  question,  Sie  part^°Uie^ 
whether  in  case  of  the  broker* s  bankruptcy,  the  assured  can  ^^^^^^ 
ncorer  bb  against  the  tmderwriter,  for  losses  which  had  been 
passed  in  account  between  him  and  the  broker  in  the  manner 
de8cr9)ed,  or  whether  such  passing  losses  in  account  was  to 
be  considered  payment  as  against  the  assured. 

Lord  Ellentxvough,  in  a  case  that  came  before  him  at  Nisi 
Mas,  and  Lord  Tenterden,  in  the  two  earliest  cases  of  the 
same  kind  that  presented  themselves  for  decision  in  tbe 
Court  of  King's  Bench,  seemed  to  consider  that  the  authority 
given  by  the  assured  to  the  broker  was  only  to  receive  losses 
from  the  underwriter  in  money;  and  that,  therefore,  nothing 
•but  actual  cash  payment  by  the  underwriter  to  the  broker,  *  130 
or  a  credit  given  to  the  underwriter  by  the  assured  himself, 
could  estop  the  assured,  in  case  of  the  broker's  insolvency, 
from  recovering  against  the  underwriter,  (k) 


{k)  Butlett  V.  PenUaad,  10  B.  &  Cr.  (J)  Andrew  v.  Robiosoo,  3  Campb. 

199. 

(t)  In  RoMell  9.  Bnnsfef,  4  B.  Id  Aid.  <i)  Hm  onae  beftie  Loid  EUenfaoioagh 

491.  Best  J.  nyi^  that  the  mere  fact  of  waa  Jell  9.  Pratt,3  SUrk.  N.  P.  fFl.    The 

the  eraavre  of  the  underwriter^  name  eaaea  in  tbe  King'a  Bench  were  Todd  «« 

nires  a  atrong  presumption  that  it  waa  Beid,  4  B.  &  Aid.  211 ;  and  Roasell  v. 

dooe  wJUi  the  privity  of  the  aaawwL  Bangley,  ibid.  .386. 
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Reiativa  li^iiu  Lord  TenterdeB,  however,  sabflequently  admitted  (/),  aad 
tiie  MBored,  the  the  rule  of  law  undoubtedly  now  10,  that  if  the  assured,  upon 
^2^JI!)^|!^.^  the  whole  facts  of  the  ease,  ean  be  shown  to  have  been  eog- 

jjj^ij^ nizant  of  the  usage  of  settling  looses  in  aGoount,  at  the  time  he 

H^B'ttf^  •  procured  the  insurance  to  be  effected»  he ehall  be  bound  by  it : 
mred  cmm  be  and  the  fact  that  a  loss  has  been  passed  in  account,  accord- 
MnToflSs^  ing  to  the  usage  between  broker  and  underwriter,  shall  pie* 
^^^SmmS^  elude  him  from  recovering  such  loss  from  the  latter,  on  the 
•oMuntjhe       insolvency  of  the  former^  (my 

by  it.  The  question,  then,  as  to  the  ri^^t  of  the  assured  to  ie» 

cover  from  the  underwriter  in  these  oases,  is  now  reduced  to 
a  pure  question  of  evidence,  and  depends  solely  upon  die 
point  whether  the  assured,  upon  the  whcde  fiicts,  must  not  be 
taken  to  have  been  cognizant  of  the  custom. 

The  principle  of  decision  is  stated  by  liord  Tenlerdea  to 
be,  that  the  usage  of  Lloyd's  as  to  settling  loeses  in  acooimt 
being  '^  the  usage  of  a  particular  place,  or  of  a  particular  set 
of  persons,  cannot  be  binding  on  other  persons,  unless  those 
other  persons  are  acquainted  with  that  usage,  and  adc^il 
iU"  (a) 
^n^^pou^tf  on       As  to  what  shall  be  evidence  of  their  being  oognisaat  of 
ceaet  nuuniy     the  ussge,  the  important  points  arci  -^ 
i!wae  tiieae.      L  That  the  parties  sought  to  be  bound  by  the  naagiB) 
^S^e^f^    must  either  be  resideni  and  carrying  on  bosiness  in  the  place 
wmge  pievafle.  where  it  prevails ;  or, 

lie,  from  the  2.  That  if  resident  elsewhere,  they  should  have  been  ia 

hUS^^btm^  the  habU  of  ejecting  tMurofiset  under  such  drcumtUmceSt  me 
toed^to  haY6  ^(luath^miiietreaeofnMiibeeiifpoe^ 
131  *      cfihe  ueage. 


^  67*  The  following  cases  are  naerely  illustrations  of  the 
application  of  these  principles  to  facts :  — * 
CasesiUiis.  In  the fiist  that  arosc,  the  plaintift,  who  were  com  raer- 

tntinytheee 
points. 

l^lj^-jQ          (i)  Lord  Tenteiden  made  thk  admii-  700.    Soolt  v.  Trwhg,  1  B.  «t  Ad.  ttS. 

B.  4l  Cr  700.      ''^  ^  Rundl  v.  Bangley,  4  B.  dc  AJd.  Stewiit  v.  Aberdein,  4  Hees.  dt  Wek. 

aOS,    The  %dby  of  tlie  unfa  has  never  311. 

tinoe  been  dnpttted.  (ft)  Per  Lord  Tenteiden,  in  BertkCin. 

(«i)BHtlott9.Penll«Ml,lSB.It  Or.  Pintfeiid,  10  a  *  Or.  770. 


>  See  Eriolc  9.  Johnson,  6  IfaM.  ISS ;  Bowee  •»  Mefliei^  1  Cntesi^  4SS. 


AMD  OflBB  ABWKTB*  ISt 

^Aenti  rmMng  in  PtgmcmBi^  bad  procured  a  policy,  to  be  Bekthv  t^his 
effected  ibr  tbeiD  by  a  London  iBSuranee  broker ,  at  the  branch  tke  anu«d,  Um 


offioe  in  Loodoo,  of  an  Irish  uuwrmict  company  carrying  om  ^^^i!^^ 

Iheir  frmuieM  in  DubHm :  a  total  lots  haTiog  taken  place  on  

audi  poUey,  a  pen  was  striick  throngh  the  name  of  the  com- 
pany's agent,  subscribed  to  the  policy,  and  the  loss  passed  in 
SM)oonat,  as  between  broker  and  nnderwriteri  in  the  usual 
wmjt  the  oompany  being  at  that  time  indebted  to  the  broker 
on  the  general  acoount  between  them.    The  broker,  shortly 
sifterwards,  wrote  to  the  plaintiffs  informing  them  of  the  loss, 
and  that  the  company  had  agreed  to  settle  it ;  upon  which 
tbe  plaintii&,  in  reply,  requested  the  broker  to  draw  an  tha 
eomfony  {ix  the  amount,  and  remit  them  the  drafts;  in 
answer  to  this  the  broker  foMy  represmkd  to  the  plaintiA 
that  underwriters  would  in  no  case  accept  for  dosses  (o), 
and  directed  them  to  draw  upon  him:  the  [daintiffs,  who 
although  they  bad  been  in  the  habit  of  procuring  insurances 
la  be  effected  for  thirty  years,  yet  ware  nc€  acquainied  with 
Aemodeof  eetHingatid  abutting'  latses  ai  Lloyd?  s^  as  they 
had  neoar  hd  a  vessel  or  cargo  befarSj  suffered  themselves  to 
be  misled  by  this  false  statement,  and  accordingly  drew  on  the 
broker, at  three  months,  bills,  which  he  accepted,  but  never 
^paid,  having  lailed  before  they  became  dtte«     Previous  to  his 
bankriytey,  the  insurance  company,  which  had  all  along  been 
mdebt^  to  him  on  the  general  acoount  between  them  (in- 
olodiag  many  transactions  besides  the  policy  in  question,) 
had  settled  such  general  account  with  him,  and  paid  in  money 
the  hakmce  dm  io  Urn  Sot  premiums,  after  deducting,  aifio7ig*«< 
others  J  the  loss  in  question. 

^Such  were  tbe  facts ;  the  judgment  of  the  Court  turned  ^^g?^^  ^ 
en   tbe  questioa,  whether,  upon  these  foots,  the  plaintiffib       #im 
eould  be  taken  to  be  so  for  ccgmaant  of  the  usage  at  Lloyd's 
of  settling  losses  in  acoount,  as  to  be  presumed  to  have  given 
aa  implied  authority  to  the  broker  so  to  settle  them. 

Tbe  Court  were  clearly  of  opinion  that  they  could  not,  for 
that  there  was  nothing  in  the  case  before  tb^a  to  raise  such 
a  laesamption,  bat,  on  tbe  contrary,  every  thing  to  rebut  it* 


(•)  ThelratlibeiiifitliatbyUieeiHloai   wilUii  a  momh  ssxt  aftor  the  a4™'^>B»>^^ 
IkwMdAiBMlfwIiiUilobeMiMon   orUwlon. 
fer  pAymm  bf  tt»  mmeti  al  ma^  tias 
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jteiiitiveri^       1.  As  io  festdsnce^  tbe  pbdntifs  were  reaideat  not   is 

£aaBui€d,tbe  LondonhxA  in  Plymouifa;  the  d€fmda$U$  w»e  no{  Qod^r* 

^1^^!^;^^^  writers  carrying  on  busiiiefls  at  Ll<^d'89  but  an  Irish  ioso- 

ranee  company  having  only  agents  in  this  country. 

3.  As  to  any  implied  authority  which  might  be  raised  from 
knowledge  of  the  usage  acquired  ^  a  eatirse  of  dealiug'j  ihis 
was  distinctly  negatived  by  the  facts,  which  dearly  showed 
that  plaintiffs  bad  no  knowledge  of  the  tuagCf  never  having  had 
a  loss  before,  and,  in  fact,  were  so  ignorant  of  it,  that  they 
bad  allowed  themselves  to  be  deceived  by  tb^  broker's  false 
statement  as  to  tbe  mode  and  tvne  in  which  leases  were  ueo- 
ally  paid. 

On  these  grounds,  therefore,  the  Court  held  that,  aUhamg^ 
theitame  of  the  company^  sagtnt  had  been  erased  from  the  poUci^  ; 
yet,  as  such  erasure  appeared  to  have  been  made  without  tbe 
plaintiff'  knowledge  or  consent,  the  company  was  liable  to 
the  plaintiffs  for  the  whole  amount  of  the  loss.  (/>) 
Though  the  In  this  casc  it  was  contended,  that  as  the  balance  of  the 

h&l&iice  of  the 

^enara/ account  general  account  had  actually  been  paid  in  money  by  the 
pd^t^^^J^y  company  to  the  broker,  this,  at  all  events,  must  be  considered 
writer to'the  P^y^^i^^  ^  against  the  assured,  to  that  extent:  but  the 
broker,  yet  this  Court  held  that  it  could  DOt  bc  SO  considered,  because  U  toot 
iuB'^4a^"the  not  a  Specific  payment  on  account  of  a  specific  loss^  but  merely  f 
SS'i!;  ;Sl^  a  general  payment  on  account,  (q) 

^^w  ww^h**      It  was  likewise  contended,  that,  els  the  plainti&  bad  elected 

the  action  18       to  give  cTcdit  to  tbc  brokcT,  and  taken  his  biUe  for  the 

amount  of  the  loss,  and  had  not  applied  to  the  Gompaoy 

133  *       *tiU  after  the  broker's  failure,  when  tbe  former  had  already 

Neither  will      settled  their  general  accounts  with  him; — that  by  thas 

the  anured  haa  acting  the  plaintiffs  bad  precluded  themselves  from  proceed- 

STbio^Vi^  ^°S  against  the  company :  but  the  Court  held  that,  however 

S^lLfuiilSr  ^^^  *^®  ^^fi^^  ^'  *'  ^  company  could  be  shown  to  have 

^f^er,  un-    been  placed  in  a  more  disadvantageous  p08iti<m  by  tbe  plain* 

can  thereby  be  tiff 's  neglecting  to  apply  to  them  for  payment,  yet  that  in  this 

b^ndamJ^.  <'ase  no  such  inference  could  arise,  for  the  facts  showed  that 

the  company  had  throughout  the  whole  time,  from  the  first 

adjustment  of  the  loss  down  to  the  final  settlement  of  aooount, 

been  indebted  to  the  broker  ;  and,  therefore,  as  the  company 

(p)  Baitlett  9.  Peatland,  10  B.  d»  Cr.        (g)  Ibid.perB8yl6y  J.p.TTS;  andtee 
TOO.  Soott  «.  Irving,  1  B.  It  Aid.  605. 


AND  omiB  A0]iirrB.  133 

had  not  been  damnified  by  the  laches  of  the  plainUfts,  they  Relative  rights 
eoald  not  be  discharged  by  it*  (r)  the  assured,  the 

In  the  next  case  of  the  same  kind  that  came  before  the  ^^,!^hte/ ^^ 
Court,  the  plaintiff,  who  was  a  merchant  residing  and  trading  sooti  »  irviog 
in  GtasgoWy  had  employed  a  London  broker  to  procure  an  ^  &  Y*  6o5^ 
insurance  to  be  ^ected  for  him  at  Uoyd's:  a  total  loss  upon  the 


evi- 


haring  occnrred  on  the  policy,  the  broker  wrote  to  the  plain-  i^^m^jabe 
tiff,  inf<Mining  him  of  the  £act,  and  also  of  his  having  pro-  ^1^^  i^^ 
oared  an  adjustment  from  all  the  underwriters  :  the  plaintiff,  ^^  7^^{  °f ^.^ 

'  r  »   precluded  by  a 

in  reply  to  this,  enclosed  a  bill  drawn  on  the  broker,  payable  general  seitie- 

ien  daifs  a^kr  sights  stating,  at  the  same  tune,  that  be  did  not  betweentbe^ 

know  at  what  date  it  was  proper  to  draw  the  balance,  this  ^^H^fi^ 

bemg  ike  first  Mai  loss  he  had  ever  had  in  London.    The  ^^S^il  lat- 

Court  held,  upon  these  facts,  that  plaintiff  could  not  be  held  <«'>  even  two 

eogniaant  o{  the  nsage  of  Lloyd's  so  as  to  preclude  him  from  bankruptcy  ot 

taing  the  underwriter  even  two  years  after  the  broker's  insd-  ,  A  ^™^'^' 

-  .       -  ,  ",        .  ^  ,  •     •  "» oowever,  oo 

veocy,  for  so  much  of  the  sum  due  m  respect  of  his  loss  as  such  settlement, 
was  passed  isi  account  beiween  the  imderttniier  (md  broker :  ^  m^T^Se 
however,  it  appeared,  that  on  the  settlement  of  account  be-  SnStmLr^i^ 
tween  the  brdcer  and  underwriter,  a  specific  payment  had  ^1^^^ 
baas  made  in  coA  by  Ae  underwriter  in  respect  of  the  balance  ^  bim  to  the 
doe  from  him,  on  account  of  this  specific  loss  (which  was  the  count  of  the 
ODfy  one  entered  to  his  debit  in  the  broker's  account,)  the  ^umed'kthe 
Court  held  that,  to  the  extent  of  the  sum  so  paid,  the  under-  ^^{^^ 
writer  was  discharged  from  all  claim  on  the  part  of  the  sum  so  paid, 
•taioied,  «ltbougfa6«h  paymentwaBmadebefoce  theexpim.  ^.^ii. 
tion  of  the  month  allowed  by  the  custom  to  the  under-  ag^j^the  as- 
writer.  (,)  "-f-j3^ 

Id  the  next  and  last  case  decided  on  this  point,  the  facts 
clearly  showed  the  existence  of  such  a  general  course  ofdeair 
ing  between  the  assured  and  the  brokers  as  to  raise  an  ahnosit 
irrcMBlible  presun^on  Aat  the  assured  was  cognizant  of  the 
OBOge  of  Lloyd's,  and  he  was  therefore  held  to  be  precluded 
from  recovering  against  the  underwriter  for  losses  setded  in 
aoeoont  according  to  that  usage. 

The  plaintifb,  in  the  -ease  now  referred  to,  were  merchants  Stewart  r. 
at  Ltaerpoot^  who,  for  a  long  course  of  years,  had  employed  A^^^Veb. 
one  and  the  same  firm  of  London  brokers^  to  effect  their  in-  ^^^• 


(r)  F«r lAd Tentoden, C.  J.  10  B.4l       («)  Soott v.  Irnnflri  1 B.  4l  Ad. 605. 
Or.  770. 

VOL.  L  1» 
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Bdative  rifflito 
aad  IJabffitiMof 
the  afltared,  the 
brolnr,  ana  the 
underwriter. 
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Ground  on 
wbiohthe 
Court  decided 
this  case. 


Opinion  of 
Lord  Abinger 
upon  the  gene- 
ral qoeation. 


suranoe  bustness  in  London,  which  was  of  a  very  extenaiTe 
character  :  the  London  brokers  kept  both  a  general,  and  ako 
an  insurance  account  with  the  plaintiflb,  in  the  latter  of  which 
they  debited  them  with  all  preminms,  and  credited  them 
with  all  losses,  allowed  to  them,  the  brokers,  in  account  l^ 
die  different  underwriters,  with  whom  they  effected  insuran- 
ces for  the  plaintiffs :  the  balance,  after  deducting  the  prem- 
iums, they  then  carried  into  the  general  account  with  the  plain- 
tiffs. Ample  evidence  was  given  of  the  usage  at  Lloyd's  of 
setding  accounts  by  taking  credits  as  payments ;  and  same 
evidence  was  also  given  that  iJuUusage  umswellknown  m  Idv- 
erpool,  as  well  as  in  London. 

A  loss  having  occurred  on  a  policy  effected  for  the  plain- 
tiib  by  the  London  brokers  with  the  defendant,  who  was  an 
underwriter  at  Lloyd's,  was  settled  and  passed  in  account  as 
between  the  brokers  and  the  defendant  in  the  usual  way,  (md 
Ae  defendants  name  was  struck  off  ike  policy.  The  London 
brokers  having  obtained  from  the  various  underwriters  with 
whom  they  had  effected  policies  for  the  plaintifis,  an  adjust- 
ment of  this  and  other  losses,  advised  the  plaintiflb  (to  whom 
they  were  then  considerably  indebted  on  the  general  aooouat) 
of  the  fact ;  and  the  plaintiffs  then  drew  upon  them  for  the 
amount.  Shortly  after  this  the  London  brokers,  who  were 
*iBtill  greatly  indebted  to  the  plaintifb,  failed,  and  the  plaintifls 
thereupon  immediately  claimed  from  the  defendant  the  loss 
which  he  had  settled  with  the  brokers,  as  already  mentioned, 
by  passing  it  in  account  with  them.  But  the  Court  held 
that,  under  the  circumstances,  the  plaintiff's  claim  €X>uld  not 
be  supported,  on  the  ground,  as  stated  by  Lord  Abinger, 
^<  that  there  was  sufficient  evidence  in  the  case,  of  a  custom 
between  brdcers  and  underwriters,  to  make  settlem^its  in 
account,  by  taking  credits  as  payments,  and  also  of  the  know- 
ledge of  the  plaintifis  of  such  custom,  and  of  their  authorizing 
the  brokers  to  settle  with  the  und^writers,  and  to  give  them, 
the  plaintiffs,  credit  on  account  for  the  loss,  and  to  permit 
them  to  draw  on  the  brokers  for  the  amount."  (t) 

Upon  the  general  question,  the  Court  were  of  <^nnion, 
^'  that  where  an  insurance  broker,  or  other  mercantile  agent, 
has  been  employed  to  receive  money  for  another j  in  the  gene- 


it)  BbBWUi  V.  Aberdeiii,  4  Mees.  «t  WeUi.  211. 
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eral  course  of  his  businessy  and  where  the  known  general  ^£^^%> 
course  of  bosinees  is  for  the  agent  to  keq>  a  running  account  the  aasuredthe 
mrith  the  principal^  and  to  credit  bim  with  sums  which  he  (the  underwriter. 
agent  or  broker)  may  have  received  by  credits  in  account  ^ 

"with  the  debtors  (the  underwritersy  &c.)  with  whom  he  also 
keeps  running  accounts,  and  not  with  moneys  actually  re- 
ceived, it  most  be  understood,  Uiat  where  an  account  has  been 
bamd  fide  discharged  and  settled  according  to  that  known 
usage,  the  original  debtor  (t.  e.  the  und^writer)  is  discharged ; 
and  the  agent  (t.  e.  the  insurance  broker)  becomes  the  debtor, 
according  to  the  meaning  and  intention,  and  with  the' author- 
ity of  the  principal."  (tt)     « 

§  68.  The  following  propositions  seem  to  embrace  the  law  SummArr  of 
on  this  subject :  —  point. 

1.  Vnless  the  pkintiff,  either  from  his  residence  or  from 
his  previous  course  of  dealing,  can  be  shown  to  be  cogaiaant 
of  this  usage  of  settling  losses  in  account,  he  will  not  be 
bound  by  it ;  but,  upon  the  broker's  insolvency,  may  recover 
^against  the  underwriter  the  amount  of*  the  loss,  although  Uie  ^136 
loss  has  been  passed  in  account,  as  between  the  br(A»r  and 
underwriter,  and  the  name  of  the  ktter  has  been  struck  off 

the  policy. 

2.  Even  actual  payment  in  cash  by  the  underwriter  to  the 
broker  of  the  balance  of  the  general  account  is  not  to  be  con* 
ridered  payment  as  against  the  assured  to  that  extent.  But 
a  specific  money  payment  by  the  underwriter  to  the  brdcer 
in  respect  of  the  specific  loss  claimed  by  the  assured  in  the 
action,  is,  even  as  against  the  assured,  payment  jtto  tanto.^ 

3.  If,  from  the  place  of  the  plaintiff's  residence,  or  the 
previous  course  of  bis  insurance  dealings,  it  is,  on  the  whole, 
reasonable  to  suppose  that  he  must  have  been  cogni2ant  of 
this  usage,  he  will  be  bound  by  it,  and  cannot  recover  against 
the  underwriter,  whose  name  has  been  erased  from  the  policy, 
losses  passed  in  account  as  between  the  underwriter  and 
broker. 

(u)  Per  Lord  Abingier,  deUveriag  the  judgmeAt  of  the  Court  infltewart  v.  Ab^ 
doo,  4  Mees.  dc  Weis*  236» 


See  Enckv.  JohneoB,  6  Mam.  193. 
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Relative  n'giiu  4.  If  the  Qiiderwritei^s  name  have  not  been  atniok  oS  the 
the  uttured.  the  po^cf^  it  seeow  doobtftil  whethi^  the  assured,  though  cogai- 
uSefwri^.****  rant  of  th«  usage,  might  not  recover  on  the  policy  as  against 

the  underwriter,  even  for  losses  so  passed  in  account*  (o) 
Where  the  ac      A  trustee  suiog  ss  a  plaintiff  in  a  court  of  law^  most  be 
icTth  "  namcf  of  treated  in  all  respects  as  a  party  to  the  cause,  and  any  defence 
l^^iM^'m^  against  him  is  a  defence  in  that  action  as  against  the  cestui 

SiDce'i^*'  ^'    **^  *"^*  ^^^  "*®®  ^^^  name.* 

mentas  a^inst      Where,  therefore,  a  broker,  in  whose  name  a  policy  under 

the  piaintiffiii  _  rt*         -»    %  t  •<•  -i. 

such  acUou.  scal  was  enected,  brought  an  action  of  covenant  against  the 
underwriters,  who  pleaded  payment,  such  plea  was  held  to 
be  supported  by  proof  that  they  had  allowed  him  credit  on 
account  for  premiums  to  the  amount  claimed  ;  for,  although 
this  mi^t  be  no  payment  as  between  the  defendants  and  the 
assured,  yet,  as  it  was  good  payment,  as  against  the  broker, 
who  was  the  plaintiff  on  the  record,  it  was  an  answer  to  the 
action.  («?)* 


137*      *Art«  V.  Actiom  by  the  Broker  agoing  the  Assured  for  Com' 
mssUmSy  Premiums  ^  afui  Losses  paid  aver  by  Mistake. 

m 

Liabiiitv  of  the      $  09.  The  assurcdis  liable  to  the  broker  for  the  commission 
b^i^^^m.  due  to  him  for  effecting  the  policy,  which  generally  amounts 

com^?^  ^  *^  ^^®  P®'  ^*****  ^"  ^^^  premium,  (x)     If  the  broker  acts 
under  a  commission,  del  credere^  the  rate  of  remuneration  is, 

{t)  Andrew  9.  Robioaon,  3  Camp.  199.  the  declaration  contained  a  count  for  wok 

(iff)  Giboon  v.  Winter,  5  B.  &  Ad.  96.  and  labor,  the  particulars  of  demand  coa- 

(jt)  He  may  recover  this  under  a  general  tained  no  such  claim,  but  only-  a  cfaaxge 

cotmt  for  wcMk  and  labor ;  and  waa  allow-  for  inturanm*     Power  v.  Butoher,  10  K 

ed  90  to  recover  it  in  a  case  where,  though  &  Cr.  329. 


1  But  see  Hurlbert  9.  Pacific  Ins.  Co.  2  Sumner,  471 ;  Gordon  v.  Charch,2  Clones, 
299 ;  2  Duer  Ins.  264  to  266,  (  S2  and  note ;  Aldrich  p.  Equitable  Saf.  Ins.  Co.  1  Wood. 
&  M.  272, 278,  from  which  it  would  appear  that  the  defence  against  the  trustee  in 
such  a  case  would  not  be  allowed  to  prevail  against  the  oethU  qu*  tnui,  in  a  Court  of 
Common  Law  in  the  United  States.  See  also  fiacket  v.  Martin,  8  Greenl.  77;  2 
Green.  510;  Matthews  v.  Houghton,  1  FairC  420  ;  Hatch  v.  Dennis,  ib.  247  ;  East- 
man V.  Wright,  6  Pick.  322;  TUoomb  r.  Thomas,  5  Greenl.  284, 285;  Frear  r.  Ever- 
son,  20  John.  142. 

>  But  in  a  case  where  aa  iorataikce  waa  efleded  by  aa  agent,  for  the  benefit  of 
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of  oourtey  higher ;  and  in  this  case  he  may  reoover  from  the  Bab^e  n^tii 
assured,  imianier^  under  a  general  mamtaius  ooiuit  for  com-  um  9mamL  the 
misaioDs,  withoat  waiting  for  the  event  on  which  his  liability  ^^^^J^riter.^^ 
on  the  guarantee  dependa.  (y) 


l^ith  regard  to  premiuma,  there  can  be  no  doubt  that  the  ^^^^  ^ 
aaaored  is  liable  ibr  them  to  the  broker,  or,  upon  his  bank-  broker  fot  pre- 
Tuptcy,  to  his  assignees,  whether  the  premiums  have  been  pf^jl^ai^jf 
paid  over  by  the  broker  to  the  underwriter  ot  not  (z) ;'  the  {J^^^JSJfS 
ooly  question  is  as  to  theybmi  ofAe  couni  under  which  they  awumftr 
are  recoverable.    Lord  Kenyon  is  said  to  have  held  that  the  ^'^^'^'^^^ 
broker,  e^en  before  paying  aver  the  premiums  to  the  tmderwri- 
ier,  might  maintain  an  action  against  the  assured  to  recover 
ihe  amount  as  for  money  pend.  (a)    Mr.  Campbell,  however,  Bat  not,  mH 
failed  to  discover  any  such  decision  of  Lord  Kenyoa's  in  SSSypwd**^ 
print ;  and  as,  on  the  general  principles  of  pleading,  the  ^^' 
count  for  money  paid  cannot  be  maintained  without  proving 
actual  payment,  or  that  which  is  equivalent  to  it  (&),  the 
point  must  be  considered  as  doubtful.  •  \2S 

Where,  indeed,  the  policy,  as  in  the  common  form,  acknow-  Except,  pei^ 
ledges  the  receipt  of  the  premium  by  the  underwriter,  and  the  noEoy^ciDDow- 
*broker  according  to  the  usage  of  Lloyd's,  debits  the  under-  ^^^ZIT 
writer  with  the  premium  in  his  books,  this  may  be  considered  S^^"^!^ 
equivalent  to  payment,  m  cases  tthere  the  assured  is  cogmxaMt  ^"^  V^  ^ 
of  the  usage  J  and  the  count  might,  in  such  case,  possibly  be  nuMtofthe 

nsifeof 
Uoyd't. 

(|f)  Cnrnthen  9.  Ckahun,   14  East,  Campbell,  in  hit  notes  to  Dnlaell  9.  Mair, 

978.  1  Camp.  032. 

{m)  Aaf9.  Bland,  Paik,  8th  ed.  Sll.       (a)  DabeUv.Mnir,  1  Camp.a3a 
Manhall  on  Inmranoe,  300.    Seealaothe       (h)  Per  Mr.  J.  Parke,  in  Power  v. 

aame  case  died  by  BCr.   (now  Lord)  Batcher,  10  B.  dc  Cr.  340. 


it  eonocmed,  and  a  kMs  was  ineoried,  and  the  afent  bvongfat  an  action  against 
the  under  wfitcia  in  his  own  name,  for  the  benefit  of  the  owneie  of  the  ahip^  it  was 
held  that  the  vnderwriten  oonld  not  set  off  dehts  or  demands  dne  torn  the  agent  in 
liii  own  right,  against  the  amooniclaimed  for  the  loss.  Horibeit  9.  Pacific  Ins.  Go. 
3  Shunner,  471.  See  Putow  v.  Coounonwealth  Ins.  Co.  IS  Pick.  fl3 ;  Aldrich  9. 
Eiimtable  Saf.  Ins.  Co.  1  Wood,  dc  M.  978, 378, 27». 

>  TteUnbflitf  of  the  assmtd  to  the  broker  fer  the  prsnJmn,  depends  in  a  great 
en  the  nsafo  of  London;  and  so  lar  as  it  depends  on  soeh  nsage  it  does  not 
in  the  UnHed  Slnles.    Hera  the  prcaoinm  ii  not  anderslood  lo  be  a  debt  from 
the  assnied  lo  the  broker,  wUehthe  brokarean  demand  in  his  ewn  neae,  nnlsss  It  is 
so bf  a speeial  agreement  or nndentanding between  the  partiN.    Seel  Phil. 
810,311 ;  Taylor  9.  Lowell,  3  Uam,  308. 

It* 
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Bdaiiv«  i^te   supported ;  hot  the  rule  mast,  at  all  ^veRts,  be  stricdy  con* 

thea«8ured,the  fined  tO  8UCh  CfiSeS.^ 

SSSwriti.^  Henccj  where  the  policy,  which  waa  by  deed,  instead  of 
Even  where  acknowledging  the  receipt  of  the  premium  on  the  face  of  the 
o!a^wuA  pL  i>»*r>Mnent,  contained  a  covenant  from  the  brokers  to  pay  the 
mmiiw  may  bt  premium,  and  was  expreesed  to  be  effected  in  consideration 

recovered  m*      *  ^ 

der  a  couat       of  that  covenant,  and  the  broker  did  not  give  credit  to  the 
"jtjZT^  underwriters  for  premiums  on  account,  the  Court  held,  that 
^uMdoHdprth  premiums  which  had  not  been  paid  over  by  a  broker,  before 
^w&mT*  by  tlie  iiig  bankruptcy,  to  the  underwriters,  could  not  be  recovered 
by  his  assignees  from  the  assured  on  a  count  far  money  paidj 
as  in  this  case  there  had  neither  been  payment  of  the  pre- 
miums by  the  bankrupt,  nor  any  thing  equivalent  thereto : 
but  the  Court  also  held,  that  such  premiums  might  be  re- 
covered under  another  count  in  the  declaration,  in  which 
they  were  claimed  "  as  money  due  for  premiums  for  policies 
caused  and  procured  to  be  effected  by  the  bankrupt."  (c) 
The  bfofeer  If  an  insurance  broker,  when  a  loss  happens  upon  a  policy 

^USSrwS^   which  he  has  effected,  pays  the  assured  the  full  amount  of 
ooTOrba^*f[em  ^^®  moncy  subscribed,  he  cannot  afterwards  recover  back  any 
the^ived  a    poft  of  it  ou  the  grouud  that,  before  the  loss  happened,  one 
viotuLy  paic[      of  the  Underwriters  became  insolvent,  and  that  he,  the  broker, 
iom  inMoount.  ^^'^^  ^^^  aware  of  that  fact  when  he  paid  the  money,  (ct)    The 
same  rule  appUes  where  the  broker,  instead  of  paying  the 
loss  over  to  his  principal  in  money,  has  allowed  it  to  him  on 
account,  especially  if  a  considerable  period  has  been  suffered 
to  elapse  between  such  allowance  and  the  claim  to  recover 
back  the  money,  {e) 
JMMuuus  t»-       As  we  have  already  seen,  indebitatus  assumpsit  lies  to  rc- 
MoredtnofXDr  covcr  dd  credeTB  commissions ;  and,  after  judgment  by  default 


!^'^        ^n  such  action,  the  assured  cannot  be  allowed,  on  a  writ  of 

(e)  Power  v.  Bnteber,  10  B.  As  Or.  386.       (e)  Jameson  v.  Swatoealaii,  2  Gam|)ib. 
See  8.  C.  5  Man.  %b  Ryl.  307.  546.  luMw. 

{(i)  Edniar  «.  Bmnpatead,  1  Camp.  411. 


>  laMflUckv.  PetemMsaWaah.C.aSlikwBsheMthattheiasiMiacdnowledg- 
jBWiU  ftf  the  pafmmt  of  the  premium  ia  a  policy  in  the  pomaarion  of  aa  agent,  m  wt 
•Miloient  erideaoe  of  ito  aotoal  payment,  to  chaige  the  principal  in  en  action  hrongfat 
asain0tUmbytheaganl,lbrtheneoimy«f  the  premium.  The  agant  ia  bowi4  to 
fndnon  the  pMBDiiwi  note  that  had  been  fivan,  or  to  ihaw  hy  other  evidanise  that  the 
premium  had  been  paid. 
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inqniry  to  set  off,  in  reduction  of  damages,  the  amount  of  ^■Hjgjjg^^ 

not  indemnified.  (/)  oftLeaaBured, 

A  broker  engaged  to  effect  an  insurance  with  such  names  ^he  uodcow' 
as  should  be  to  the  satisfaction  of  the  assured  ;  the  assured,  ^^^- 
after  lying  by  till  the  voyage  was  completed  without  making  JSbSs^te  « 
any  objection,  set  up,  as  a  defence  against  an  action  for  action  for  pre- 
premiums,  that  the  names  of  the   underwriters  had  never 
been  submitted  to  him  for  approval :  this  was  held  no  de- 
fence, (g) 

Art.  VI.  Lien  of  ike  Broker  on  the  Policy. 

§  70.  The  policy,  when  effected,  becomes  in  law  the  pro-  The  policy, 
perty  of  the  assured,  who  may  maintain  trover  for  it,  subject  becomes,  in  ' 
to  any  liea  which  the  broker  may  have  upon  it  for  premiums  L^'^'^A 
and  commission:  in  practice  the  policy,  after  being  effected,  ^Jjje'm'tS^*^ 
18  sometimes  handed  over  by  the  broker  to  the  assured,  and  broker's  hands, 
afterwards  remitted  by  them  to  him  in  order  to  get  it  ad-  may  have  npon 
justed  on  the  occurrence  of  a  loss  ;  or  the  broker  himself,  as  in.?'«£!!iS?"'°* 
is  very  generally  the  case,  keeps  it  in  his  own  possession.         ^'^ 

If  the  broker  represents  to  the  assured  that  he  has  effected  If  the  broker 
a  policy  according  to  their  orders,  they  may  maintain  an  tS»aMuredtiiat 
action  of  trover  against  him,  although  such  policy  has  never  a  policy  accoid- 
in  fact  been  effected  at  all ;  and  in  such  action  the  plaintiff  j°5Ji^^hleii 
shall  prove  his  loss,  as  in  an  action  against  the  underwriter,  ^»bie  to  trover 

•    f,-,,„  -  .«  ,  ,     for  such  policy, 

and  the  defendant  shall  not  be  permitted  to  say  that  no  such  though,  in  fact, 

policy  exists.  (A)  never  effected. 

Where  the  broker  in  effecting  the  policy  has  been  employed  Where  the 

by  the  assured  himself,  the  rule  of  law  is  simple  and  clear  :  empufy^^^ 

yn.  that  the  broker  has  a  lien  on  the  policy,  not  only  for  the  ySiSjfSs 

premium  and  commission  due  on  the  particular  transaction,  nghtohienon 

»  ^  '  the  policy  is 

but  for  the  amount  of  the  general  balance  against  his  *em-  clear. 

*  140 

(/*)  OBRvtbera  v.  Graham,  14  East,  978.  (»)  Whitehead  9.  Vaughao,  and  Parker 

{£)  Dixoa  9.  HoviU, '  4  BiDgh.  6^.    1  «.  Carter,  cited  in  Cook's  Bankrupt  Laws, 

H.  It  P.  656.  547.,  7th  ed.,  and  in  Levyv.  Banaid,  8 

(A)   Harding  v.  Carter,  before    LqmI  Taunt.  154. 

JfaiMiield.  Park,  on  Ins.  S^  8th  ed.  Ma^ 

ahall  OB  Ina.  300. 


>Mood^#.Web0l8r,  3  PidL  434  ;S|Nng#.Soiilh  Carolina  Int.  CcSWheaton, 
aaS;  G^MHUav.  PhiLIiia.C«.6Bitti0y,53S;Leedae.llercantileIns.Co.6Whett. 
96i ;  3  Duv,  Ink  280, 961 «  wt.,  LmL  XU ;  JaiTJt  9.  So8«%  Id  Mmi.  306. 
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Relative  ri^    plover  (t) ;'  it  is  also  equally  clear  that,  if  the  broker,  after 

and  tiabiliues  oft*.  ■■•iti*  «  •■         ■• 

the  asBHMd,  the  oaving  once  parted  with  the  policy,  again  gets  it  into  his  pos- 
Jl22!writCT.***  session,  such  lien  revives,  (j  )• 

And  if  be  pans  Where,  however,  the  broker,  in  effecting  the  policy,  is 
ai^ajiam  M  ^^pl^J^  ^^^  ^Y  ^hc  assurcd  himself,  but  by  some  inier* 
ft  into  ^iup«»-  mediate  agent^  a  good  deal  of  discussion  has  arisen  as  to  the 
rightorljen  broker's  right  to  retain  the  policy  as  against  the  assured,  for 
""^^  the  balance  of  his,  the  broker's,  account  with  such  intermedi- 

ate agent. 
Where  tijojji^  The  general  rule  of  law  applicable  to  this  point  is  now  set- 
Dotby  theas-  tied  to  bc,  that  whcrc  the  broker  knows  the  person  by  whom 
but  hf  some  in-  he  is  immediately  employed,  to  be  acting,  not  as  principal, 
JJIJJJ^'j^j,^  but  as  agent  for  some  other  party,  he  has  no  right  of  lien  on 
SSftdT^*  **hk  ^^^  policy,  in  respect  of  his  balance  against  such  his  immedi' 
right  ofiien  otc  employer  ;  where,  however,  he  is  ignorant  that  the  policy 
^  the^^boiauaoe  is  not  really  effected  for  the  party  by  whom  he  is  immediately 
witTsl^nS^  employed,  he  may  refuse  to  give  up  the  policy  to  the  assured, 
termediate        until  he  is  paid  the  amount  of  the  balance  due  to  him  by  his 

•immediate  employer.  (A;) 
p«roJej^  "  "^he  only  question,"  says  Chief  Justice  Gibbs, "  is  whether 

the  party  iinme-  he  knew  or  had  reason  to  believe  that  the  person  by  whoin 
ing  himTbe^"  He  was  employed  was  merely  an  agenl."  {I) 

acting  as  agent, 

iShiTorSen^^^tf      U)  Whitehead  p.  Vaughan,  vi  supra,  and  settled  by   Chief  Justioe  GAlis,  ia 

he  did  not    '       Levy  v.  Baraard,  8  Taunt.  149.    J.  B.  West  wood  v.  Bell,  4  Campb.  392;  331 

know  it,  he  has.  Moore,  34.  S.  C.  (/)  4  Campb.  353. 

(i)  See  the  general  question  discussed 


'  Spring  V,  S.  Carolina  Ins.  Co.  8  Wheat.  26a 

Where  the  underwriter  became  a  bankrupt,  and  the  insurance  broker,  having  a  bal- 
ancc  due  to  him  fi^  losses  paid,  did  not  present  his  claim  under  the  commissiaD  cf 
bankruptcy,  bat  retained  in  his  hands  the  policies  and  abandonments,  and  aAetwaid^ 
as  a  remuneration  for  the  losses,  a  sum  of  sMmey  was  pcud,  under  the  tieaty  with 
Spain  of  February,  1619,  to  a  third  person,  for  the  benefit  of  all  parties  interested,  it 
was  held,  that  the  insurance  broker  had  a  lien  on  such  sura.  Moody  v.  Webster,  3 
Pick.  424.  Ftom  this,  it  af^pears,  that  the  broker  has,  in  respeet  to  an  underwriter  tor 
whom  he  receives  and  pays  money,  on  policies  and  salvages  actually  or  conalnicl- 
ively  in  his  hands,  a  lien  for  a  general  balance.    See  2  Ouer,  Ins.  344,  f  48. 

As  against  the  assured,  the  broker  has  also  a  lien  on  policies  in  his  hands  for  a  gen- 
eral balance.  A  broker  effected  two  policies  and  paid  the  premium  on  both.  A  kisi 
took  place  on  one  of  them.  It  was  held  that  he  had  a  lien  for  both  premiums. 
Leeds  v.  Mercantile  Ins.  Co.  H  Wheaton,  M5. 

But  a  person  who  procures  insurance  on  a  vessel,  in  his  own  nanne,  for  another 
person,  or  for  whomsoever  it  may  concern,  not  as  a  broker  or  general  agent,  but  in 
pursuance  of  a  specific  mder,  and  upon  a  reqneat  to  forward  the  poUcy  to  the  party 
who  gives  the  order,  has  no  Hen  on  the  policy,  nor  faiterest  in  R.  And  though  he  be 
ship's  husband  for  the  general  management  of  the  vessel  insured,  yet  he  has  no  lien  on 
tho  policy  for  the  balnnoe  of  hit  aooount.    BMd  ».  FteiOclBs.  Oo.  1  lislonlf,  16t. 
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The  foUowing  cases  are  merely  various  instances  of  the  Relative  rights 

,..«,.  and  liabfliues 

apphcatlOn  of  this  test.  of  the  assured. 

Thus,  where  an  English  merchant  effected  a  policy  for  a  Iheui^? 


wnier. 


neutral  foreigner,  in  his  own  name,  but  informed  the  broker 
ai  the  time  that  the  property  teas  neutral,  and  ibe  policy  was  un^^^™' 
effected  with  a   warranty  of  neutrality  ;  this  was  held  a  i?*"^*^?" 
anfficient  indication  to  the  broker  that  the  English  merchant  334. 
uras  acting  as  agent,  and  not  on  his  own  account,  and  that, 
therefore,  the  broker  had  no  lien  on  the  policy,  as  against  the 
foreign  principal,  for  his,  the  broker's,  general  balance  against         ^^^ 
thia  English  employer,  (m) 

So,  where  the  person  who  employed  the  Broker  to  effect  ®°T2  c^lJ^ 
the  policy,  told  him  at  the  time,  that  it  was  far  a  correspond  ^^'^' 
dent  in  the  country ^  and  the  policy  was  accordingly  filled 
tip  with  the  name  of  the  assured  himself,  it  was  held  on  the 
same  ground,  that  the  broker,  as  against  the  assured,  had  no 
lien  on  the  policy  for  his  general  balance  against  the  agent,  (n) 

So,  where  one  Crougy,  being  entrusted  by  the  plaintiff  to  g^^^  2 
effect  a  poUcy  on  some .  goods  consigned  to  him  by  the  Campb.  die. 
plaintiff  for  sale,  employed  the  defendant  as  his  broker  to 
effect  it,  representing  to  the  broker  at  the  time,  that  he 
(Croogy)  had  authority  to  indorse  the  bill  of  lading ;  it  was 
held,  that  such  representation  was  abundantly  sufficient  to 
show  he  was  only  an  agent,  and  that  Uie  broker,  therefore, 
had  DO  lien  on  the  policy,  as  against  the  plaintiff,  for  Crougy's 
general  balance  due  to  him,  the  broker,  (o) 

But  where  the  plaintiff  (through  several  intermediate  Y^^^'^^^a. 
agencies)  had  employed  one  Clarkson  to  effect  a  policy,  and  349/  "" 
Clarkson,  instead  of  doing  so  himself,  employed  the  defendant 
as  his  broker  to  effect  it,  representing  himself  and  inducing 
the  defendant  to  believe  that  he  was  principal  in  the  transaction  ; 
it  was  held,  that  defendant  had  a  right  of  lien  on  the  policy, 
as  against  the  plaintiff,  to  the  amount  of  the  general  balance 
due  to  him,  the  defendant,  from  Clarkson.  {p) 

The  same  rule  applies  though  part  of  the  losses  may  have 
been  paid  over  by  the  underwriters,  after  the  defendants 


(»)  Mnna  v,  Hendenoo,  1  EM,  334  {p)  Westwood  «.  Bell,  4  Campb.  340., 
(«)  Snook  V.  Davidioo,  2  Campb.  21^  and  see  8.  P.  Hann  9.  Fonester,  ibid, 
(o)  Lanyoo  9.  Blaochard,  2  Camp.  906.    00. 


142  OW  POUGT  BBOKKfi 

Relative  rvhuf  have  had  notice  that  their  imfliedwte  employers  were  oolv 

andliabaities  ,   .                                                                     r     ^                          , 

of  the  asBUfed,  ageots.  (g) 

the  undei^'  ^  *The  correspondent  in  this  country  of  a  consignor  resident 


wnler. 


abroad,  has  a  lien  for  his  general  balance,  upon  a  policy  which 

142*  he  has  procured  to  be  effected  by  the  direction  of  the  con- 
^tofa^ign  signor,  through  the  medium  of  an  insurance  broker ;  the  as- 
hSr^^^red**^  signee,  therefore,  of  such  policy,  who  becomes  so  by  indorae- 
an  insurenoe  to  ment  to  him  of  the  bill  of  lading,  after  the  correspondent  has 
hiB  direction,  been  SO  directed  to  insure,  can  only  claim  in  case  of  loss,  the 
thepoi^,^  money  received  on  such  policy  by  the  broker  who  acto- 
bdflu^^igainat  *^'y  effected  it,  subjcct  to  the  amount  of  the  correspondent's 

the  consignor,      Uen, 

indoneec^the       The  policy  broker,  however,  would  not  in  such  case  have 

^'     any  sub-lien  for  the  general  balance  of  his  own  account  with 

the  correspondent,  if  he  knew  at  the  time  that  the  policy  was 

effected  for  another  person,  (r) 

The  'D^'^  d^        If  a  policy  be  left  in  the  hands  of  an  agent  for  sfitfe  custody 

policy,  though    ouly,  he  acquircs  no  general  lien  thereon,  although  he  ad- 

ma^advances  vances  moucy  to  the  assured  without  any  other  security  than 

liitlSr''    thepoUcy.(*) 


Sbct.  n.    0/ other  Agents  who  map  be  concerned  in  e 

or  subscribing  Policies. 

^^^  ■g«>^      §  71.  Having  thus  discussed,  I  fear  with  some  degree  of 

oonoeraed  in      tediousness,  the  various  complicated  relations  arising  out  of 

suhniiS^       the  actual  course  of  the  business  of  marine  insurance  as  carried 

P^*^'  on  by  policy  brokers  in  London  and   elsewhere,  we  will 

proceed  to  inquire  what  other  parties  besides  regular  pro* 

fessional  brokers,  may  be  employed  as  agents  for  the  assured 

in  giving  orders  for  insurance  or  in  effecting  policies.    Parties 

so  employed   may  act  either  in  consequence  of  directions 

expressly  given  them,  or  by  virtue  of  an  implied  authority 

arising  out  of  the  relation  in  which  they  stand  to  the  assured. 

(q)  Mann  v.  Forrester  4  Campb.  60.  ing  authorities,  fur  which  reason  I  content 

In  addition  to  the  cases  here  cited,  is  thai  myself  with  thus  referring  to  it. 
of  Levy  v.  Bernard,  8  Taunt  149,  and  2       (r)  Mann  v.  Shiffner,  2  East,  «B3. 

J.  B.  Moore,  34 ;  this  case,  as  reported,  is  ^  (s)  Mnir  v.  Fleming,  Dowl.  dc  Ryl.  K. 

anomalous,  and  does  not  appear,  upon  the  P.  C.  39. 
facts,  to  be  reconcilable  with  the  preced- 
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First,  with  regard  to  p^*8on8  procuring  insurances  to  be  or  other  ageats 
effected  at  the  express  request,  instance,  or  direction  of  the  concerned  in 

♦As  to  this,  it  may  be  laid  down  generally,  that  every  per-  p^"^'^- 
son  who  is  speciaUy  requested  or  directed  so  to  do  by  the       *  143 
party  interested,  may  effect  a  policy  for  any  other  ;  but  with  ^Steh^J^Jf* 
regard  to  foreign  principals  there  are  three  cases  mentioned  JJJSJJ^J^ 
by  Mr.  J.  BuUer,  in  which  an  express  order  to  insure,  not  ance,  must  do 
only  may^  but  must  be  complied  with.' 

1.  Where  a  merchant  abroad  has  effects  in  the  hands  of  his  \-  Correspon- 

dents  in  this 

agent  or  correspondent  here,  he  has  a  right  to  expect  that  country  of  a 
the  agent  will  comply  with  an  order  to  insure  ;  because  he  is  chant^inheV 
entitled  to  dispose  of  the  money  in  his  agent's  hands  in  what  Ji'SiltoS'  °^ 
manner  he  pleases.  *>»"«^  «"**  >'*" 

*^  •  sure  when  re- 

2.  Where  the  noerchant  abroad  has  no  effects  in  the  hands  quested  by  htm 
of  his  correspondent  here,  but  the  course  of  dealing  between 

tbem  has  been  such  that  the  one  has  been  used  to  send  orders  they  ^ve  no 
for  insurance,  and  the  other  to  execute  them,  the  former  has  jSir^^bSt 
a  right  to  expect  that  his  orders  for  insurance  shall  be  still  ^y  *.(*«  <»«^**  ^ 

^^  *^  ataltng  have 

obeyed,  unless  the  latter  give  him  notice  to  discontinue  that  been  aixsustom- 

^  m     ■,.  ed  to  insure  to 

coarse  of  dealing.  his  orden. 

3.  Where  the  merchant  abroad  sends  bills  of  lading  to  his  ^fP^^^^^ 
correspondeat  here,  with  an  order  to  insure  as  the  implied  lading,  on  ac- 
condition  on  which  he  is  to  accept  the  bills  of  lading,  and  the  must^nsure^V 
eorref'pondent  accepts  the  bills  of  lading,  he  must  obey  the  i,'bJ\^foreLn 
order ;  for  it  is  one  entire  transaction,  and  the  acceptance  of  merchant  who 

'  '  *^  consigns  them. 


1  See  De  Taatett  v.  Croussillat,  2  Wash.  C.  C.  136;  Morris  v.  Summerl,  ib.  203; 
V.  Reed,  6  Binn.  308 ;  Story,  Agency,  f  111 ;  Berthond  v.  Gordon,  6  Louis. 
9J9 ;  Tbom  «.  Deas,  4  John.  101 ;  Randolph  «.  Ware,  3  Cranch,  503. 

is  not  bound  to  insure  ibr  the  benefit  of  the  consignor,  without  orders 
or  implied,  for  that  purpose.  Brisban  v.  Boyd,  4  Paige,  17.  Whether  a 
men  Baked  eoosigiiee,  to  take  poMeonion  of  the  goods  without  a  power  to  sell, 
bai  antlMri^,  as  aach,  and  without  any  special  instructions,  to  efi*ect  insurance 
aad  obaige  the  oonajgnor  with  the  premium.  See  Luoena  v.  Craufurd,  2  Bos.  &  Pull. 
N.  Bepi  269,  De  Forest  v.  Fulton  Ins.  Co.  1  Hall,  84.  S  PhiU.  Ins.  556 ;  Story,  Agency^ 
f  ill ;  Foster  v.  United  States  Ins.  Co.  11  Pick.  45 ;  Barker  v.  Marine  Ins.  Co.  2  Ma* 
300.  Conaignaei  Ibr  sale,  or  who  have  made  advanoes,  may  insure  both  for  them 
and  for  their  principal,  Story,  Agency,  I  111 ;  Putnam  v.  Mer.  Ins.  Co.  5  Met- 
eal^  386;  I^w  v.  Goddard,  12  Mass.  112;  Buck  v.  Chesapeake  Ins.  Co.  1  Peters, 
(8.  C.)  151;  DeFoaest  a.  Fulton  Ins.  Co.  iHall,  84;  Park  e.  General  Int.  Ass.  Co.  7 
Fiek.  34 ;  Morra  a.  Summcil,  2  Wash.  C.  C.  203 ;  Randolph  a.  Ware,  3  Cranch,  503 ; 
Aldrieh  v.  Btioitabie  Ins.  Co.  1  Wood,  dc  M.  272;  Russell  a.  Union  Ins.  Co.  1  Wash 
C.C. 
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Of  other  agents  the  bills  of  lading  amounts  to  an  implied  agreement  to  per- 
^comed  in      form  the  Condition,  (t)  * 

2^^5g^  Agents  may  be  appointed  for  the  purpose,  not  only  <rf 

pf^ioi^'  effecting  policies  for  the  assured,  but  also  of  subscribing  diem 

Agents  may  be  f^y  ^jjg  underwriters.  In  this  latter  case,  they  are  mneraUy 
wSito  sub-  authorized  to  act  by  power  of  attorney ;  but  it  is  not  requi- 
for  the  uAdeT  site  that  such  powcr  of  attorney  should  be  produced  at  the 
^^"h^nfor  ^^^^h  if  satisfactory  evidence  can  be  given  of  the  agent's 
the  assured.      authority  without  its  production. 

^^praof  of        As  to  what  shall  be  satisfactory  evidence  in  the  absence  of 
S^^S^/**   the  written  authority,  there  has  been  some  little  doubt    Thus 
where  a  broker,  called  by  the  plaintiff  to  establish  the  defend- 
14  4*      ant's  *  subscription  of  the  policy,  proved  that  the  defendant's 
Neal  r.  Irving,   name  had  been  written  under  the  policy  by  one  HutchinB, 
^'  who  was  in  the  constant  habit  of  subscribing  poUdes  in  Ike 

ckMirteen  v.      defendont^s  name^  and  had  done  several  for  the  witness  and 
^!mp{>.^43.       f^^  others  to  his  knowledge,  Lord  Kenyon  ruled,  that  this 
Haoghton  v.      ^^  Sufficient  evidence  to  charge  the  defendant,  without  the 
Campb^es        production  of  the  written  authority  under  which  he  acted  (f»); 
but  Lord  EUenborough,  in  a  later  case,  held  precisely  sunikr 
evidence  insufficient,  (v) 
Brockeibankv.       Where,  howcver,  in  addition  to  this  evidence,  it  was  proved 
^Sob!*  m!^'  ^^^^  ^^  defendant  had  been  in  the  habit  of  paying  lasses  tg^m 
policies  which  the  witness  had  so  sttbscribedf  Lord  Ellen- 
borough  held  that  this  general  recognition  by  defendant  of 
policies  so  subscribed  was  a  sufficient  proof  of  agency,  (ler) 

A  memorandum  indorsed  on  a  policy  fc^r  change  of  voyage 
was  signed  by  the  agent  of  an  insurance  company.  It  was 
proved  that  the  agent  had  signed  similar  memorandums  on 
many  other  policies,  and  that  his  habit  was  to  do  so,  and  ad- 
vise the  company  of  it.  This  was  held  by  Lord  Tenterden 
to  be  sufficient  proof  of  the  agent's  authority  to  sign  such 

(t)  Per  BuUer  J.  in  Wallace  r.  Tellfair,        («)  Neoi  v.  IrWng,  1  Esp,  61. 
at  N.  P.,  cited  in  the  notes  to  Smith  v.        (v)  Coorleen  v.  Toose,  1  Camp.  43;  bois. 
Lascelles,  2  T.  Bep.  18B.  («r)  Haogfaton  v,  Ewbaak,  4  Cnap,  SB. 


1  "  Another  case  may  be  added,**  says  ICr.  Jostioe  Story,  in  which  an  agent  k  bomd 
to  obey  an  order  to  insure,  **  which  is,  where  the  general  usage  of  trade  requires  the 
agent  to  insure.  And,  here,  we  may  remark,  that  it  seems  to  be  the  duty  of  an  ttgenti 
who  is  ordered  or  bound  to  procure  insurance,  to  give  notice  to  his  principal,  if  he  as 
unable  to  efiect  it ;  for  otherwise  the  principal  may  be  subjected  to  a  loss,  which  be 
could  have  provided  against  by  procuring  insurance  to  be  made  elsewhere.'*  Story, 
Agency,  f  190.    See  Kingston  v.  Wilson,  4  Wash.  C.  G.  315. 
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memorandaiDi ;  and  Uiat  tbe  othw  policies  on  which  the  or  other  tMiB 
memorandums  bad  been  signed  need  not  be  produced,  (x)      ^omunuLu 
'Where  a  power  was  given  to  fifteen  persons,  <<  jointly  or  g^^^^S^ 
aeparatelj^  to  sign  policies  on  such  ships  as  they  or  any  of  p^*^"^ 
them  should  think  proper/'  after  four  of  the  original  fifteen  ^S^yj^j^^Sf^ 
had  died,  a  policy  was  executed,  in  the  name  of  the  principal,  of «  ^^ 
by  four  of  the  survivors,  and  this  was  held  to  be  a  sufficient  Gutbne  v. 
pursuance  of  the  authority,  (y)  D^!i!lT%yi. 

So  where  the  member  of  a  mutual. insurance  company  was  ^^' 
HQtboriaed,  by  power  of  attorney,  to  execute  policies  on  ships,  son,  3  Ad.  ac 
subject  to  certain  rules,  one  of  which  was,  '^  that  the  risk  ^'  ^®' 
should  cownmencefrom  the  day  on  which  the  ship  ums  accepted 
iy  tie  association/^  the  Court  held  that  the  i^nt  had  suffi- 
ciently *eomplied  with  this  power  by  executing  a  retrospective       •  145 
policy  (with  the  clause  ^'  lost  or  not  lost,")  in  which  the  risk 
was  made  to  conunence  on  the  day  the  ship  had  been  accepted, 
although,  at  the  time  of  so  executing  it,  the  agent  and  tbe 
assured  were  both  aware  that  two  average  losses  had,  in  the 
mean  time,  happened  on  the  ship*  (z) 

An  underwriter  having  given  a  broker  a  power  of  attorney  mmod  v. 
*'  to  underwrite  any  policy  of  insurance  not  exceeding  1002.,  s^^^406. 
and  to  subscribe  the  same  in  his  (the  underwriter's)  name, 
and  to  settle  and  adjust  losses,"  and  the  broker  having  signed 
a  sl^  for  a  policy  within  the  t^ms  of  the  power,  the  court 
were  of  opinion  that  the  signature  of  the  broker's  clerk  to  the 
policy,  made  in  pursuance  of  the  slip,  was  a  good  execution 
of  this  power :  such  signature  being  a  mere  ministerial  act, 
and  not  requiring  any  judgment  or  discretion. 

At  all  events,  as  it  appeared  that  the  policy,  after  being  so 
executed  by  the  broker's  clerk,  had  been  shown  to  the  luider* 
writer,  who  then  offered  terms  of  settlement  upon  it,  this  was 
hdd  such  an  adoption  of  the  policy  by  the  underwriter  as  to 
predude  him  from  taking  the  objection  as  to  the  execution  of 
the  power,  (a) 

l%e  authority  to  sign  or  subscribe  a  policy  for  the  under*  Bs^MdMritf 
writer  involves  that  of  signing  the  adjustment  of  a  loss,  (b)      %S^*^!^ 

{x)  Bbodcdbaiik  9.  Sngnie,  5  Cur.  Si       {»)  Mead  v,  DaTison,  3  Ad.  h  M.  903. 
P.  91.    &  C.  1  Mbo.  fc.  Rob.  102. 1 B.       (a)  MaKnv.  JoMph,  1  Smiti^  40S. 
fc  Ad.81.  {h)  Richaidsoa  9.  AadenoB,  1  Ca»pbi 

dr)  GhaiuiB  «.  AnnMioiig,  1  Dowl  dc  43.  note. 
RyL948. 

IS 
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OfocteMBii      Tfae  aothorily  of  a  brokeri  or  other  agent  employed  to  efieet 

ooBoemed  ia     a  policy,  may  be  revoked  after  the  underwriterB  have  signed 

gSS^Simg       ^^^  ^Vf  ^^  ^^  '^'^y  ^^°^  before  they  have  actually  SHbflcribed 

P^**°^  the  policy ;  and  if  a  broker,  having  procured  a  slip  to  be  writ- 

H^SfflS^  ^^  ^^  terms  within  the  scope  of  his  original  authority,  after- 

^f'  wards  receives  an  intimation  from  his  principals  that  they  wiH 

not  consent  to  such  terms,  and  notwithstanding,  after  sucA 

notice,  efii»cts  the  policy  on  those  terms  and  pays  the  preminniB 

to  the  underwriters,  he  cannot  recover  against  his  employers 

for  the  premiums  so  paid  nor  for  his  oommissious.  (c) 

146  *  ^Lloyd's  agents  have  no  other  authority  than  what  they 

ij^SI^S^a^    derive  from  the  printed  instructions  under  which  they  act  (d^ : 

^fgp^»«f^      by  these  instructions  it  is  expressly  declared  that  no  Lloyd's 

imtniotioai.      agent  18  to  make  «ip  or  sign  imy  adjustment  of  less  as  the 

^^''t&iio     ^pfcsentative  c^  the  underwriters.     Where,  therefore,  such 

aathnftfto       an  agent,  in  a  foreign  port,  signed  a  certificate  that  certaia 

i%B  aa  •dyiMU   sugars  were  damaged  over  5  per  cent.,  the  court  held  that  he 

'^^^  had '  exceeded  his  authority,  and  that  the  certificate  so  given 

was  not  binding  on  the  underwriters,  {e) 
NortoMoept        By  the  same  instructions  no  Lloyd's  agent  ^^is  to  accept 
fen  abtadoor      ^^  abandonment  as  the  representative  of  the  underwriters ;  ^ 


and  although  such  acceptance  of  an  abandonment  by  a  Lloyd's 
agent  seemed  in  one  case  to  have  been  regarded  as  binding  in 
the  Common  Pleas  (/),  Lord  Tenterden  remarked,  that  ia 
the  case  referred  to,  the  instructions  to  Lloyd's  agents  could 
not  have  been  before  the  court,  (g) 

It  appears,  th«refore,  that  any  person  who  is  expressly 
directed  or  requested,  by  the  party  interested,  to  cause  an 
insurance  to  be  effected  for  Um,  in  all  oases  may^  and,  in 
some,  must  do  so. 
who  There  are,  however,  cases  in  which,  even  without  any  ex- 
^aZ^j^r^  press  order  or  positive  direction  from  the  party  int^ested, 
J^  to^  others  may  procure  insurances  to  be  effected  for  him  by  vir- 
ot>>en-  tue  of  the  relation  in  which  they  stand  to  him. 

▲  pwtoAr  has        Thus  a  partner  may,  without  express  authority  from  the 
thoritytot^^^    other  members  of  the  firm,  procure  an  insurance  to  be  effected 


hit  oo>p«tnen 
by  intonuiae. 


(a)  Warwick  v.  Slada,  3  Campb.  127.  Sea  tha  dioca  of  BanouglM  J^  w  thavs 

{d)  See  Appendix.  reported,  at  p.  155. 

(e)  Drake  v.  Mairyatt,  1  B.  &  Cr.  473.  {g)  Lord  TeaAetden  m  DmIm  v.  Ifar- 

(/)  Bead  a.  Bonham,  3  Brod.  d&  Biiigh.  ryatt,  1 B.  dt  C.  478. 
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• 

for  him  and  them  oo  partnenhip  property;  ^  and  if,  by  his  OfotberaMMi 
directiooS)  sndi  an  insoraoce  is  effected  '^  on  account  of  the  oonoemod  in 
firm,*'  all  the  memberer  of  Buch  firm  will  be  liable  to  the  ^telSSi^ 
broker,  by  whom  the  policy  was  so  effected,  for  premiums  v^^^^ 
and  eommiflBiona.  (A) 

But  the  same  rule  does  not  apply  to  part-^mmersj  who  can*  Bnt  a  put- 
not  ^bind  the  other  part-o wn^s  by  any  policy,  either  grigin-  hMM.** ""^^^ 
ally  efieoted   without  their  authority,  or  not  subsequently       *147 
adopted  by  their  ratification.' 

The  reason  of  this  diference  is  thus  stated,  by  Lord  Ellen* 
borough :  "  Each  separate  diare  in  the  ship  is  the  distinct 
property  of  each  individual  part«owner,  whose  business  it  is 
to  protect  it  by  insurance ; .  so  that  the  insurance  of  another 
cannot  be  binding  on  such  proprietors  without  some  eridence, 
importing  an  authority  by  them.''  (t)  This  is  so  eren  where 
the  part-owner^  who  has  given  ordeis  for  the  insurance,  is 
A^*s  kiubandj  or  managing  owner,  appointed  by  deed  m  the 
UBoal  form  to  act  discretionally  for  all  the  other  owners. 
Nothing  wiU  make  his  insurance  binding  on  the  others,  ex* 
eept  either  a  particular  direction  from  them  to  insure,  or  satis- 
factory proof  that  the  other  part-owners  approved  and  roH/ied 
the  insurance  after  it  came  io  their  knowledge  as  a  step  taken 

{h)  Hooper  v.  tiotkfft  A  Camp.  SS.  Baekhowe,  S  Bnrr.  2727.   Ogle  v,  Wnng- 

(»)  Per  liOfd  EUenboKMigh  in  Belt  v.    ham,  Abbott  oa  Shipping,  6th  ed.  p.  92. 
Hoiiiphiiefl,3Stafk.  345.    See  French  r. 


1  Abbott,  Shipping  (6di  Am.  ed.)  107;  CoUyer  on  Partn.  (Peikins'a  ed.)  f  436; 
ftwvenoe  v.  Van  Hohm^  1  Cainet»  276;  Lawrence  r.  Sebor,  2  Cainca,  203;  2  Duer, 
■i97,96,f4,«& 

Rot  if  one  partoer  inanrea  in  his  own  name  only,  the  poUoy  will  cover  his  nndiTided 
in  the  partnenhip,  and  no  more ;  3  Kent,  (<kh  ed.)  2S8;  Graves  v.  Boston 
Ina.  Co.  2  Cnncb,  419,  440 ;  2  Doer,  Ins.  24,  f  20 ;  so  of  a  part-owner. 
Fmney  a.  Bedlbid  Com.  Ina.  Coh  SlietcaU;  348;  Finney  v.  Warrenlns.  Co.  1  HetoaU; 
1&  But  a  partner  may  be  entitled  to  insure  an  entire  cargo  in  his  own  name,  to  the  full 
esicBt  of  its  value,  ii|  in  addition  to  hia  undivided  share  as  a  partner,  he  has  made  ad- 
to  his  finn,  thai,  by  agreement,  oonstitute  a  lien  on  the  goods  insured ;  for  such 
ocostitute  a  part  of  his  insurable  interest,  and  may,  therefore,  be  given  in 
evidence  to  sustain  the  averment  that  his  interest  was  equal  to  the  sum  »fff»»i^.  % 
Dues;  Ina.  24,  f  19;  MiUiaudon  v,  Atlantic  Ins.  Co.  8  Louis.  Rep.  SBTI, 

•  CkMftt^  Partn.  (Peridns'k ed.)  f  1218;  Finney  r.  Faiihaven  ins.  Co.  9  Metoal( 
Itt;  Snster  V.  U.  8.  Ins.  Co.  11  Pick.  89;  Gmvcs  v.  Boston  Mar.  Ina.  Co.  2  Oraneh, 
9t»;  Abbott,  8Up.  (6th  Am.  ed.)  166^  107;  2  Duer,  Ena.  99,«  6;  Hobnea  v.  United 
1ml  Co.  S  John.  CasiSO;  Finney  v.  FaiihavnB  Im.  Co.  1  lfeioalf,16;  Beeda.PnciSo 
Ami  Co.  1  Metealf,  166. 
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Ofoi^  "Sr^  ^^  ^^  general  benefit  (j) ; '  as,  without  such  express  diree- 
ooMwmedia  tioD,  or  sub$equmit  roHJlcatumj  one  part«owner  cannot  so 
niMcri^  insure  as  to  bind  tbe  rest,  it  follows  that  the  brokers  who  effirat 
the  policy  under  his  directions  can  only  look  to  him  for  pre- 
miums, and  are  liable  to  him  alone  for  the  amount  received 
by  them  from  the  underwriters  on  account  of  losses,  (k) 


Ths  priDcmi«,  In  ^1  questions,  howerer,  upon  the  law  of  agency,  it  most 
tSorttmhioM'  ever  be  borne  in  mind  that  all  subsequent  ratification  of  what 
^H^t^^SI^  has  been  done  by  the  principal,  is  equivident  to  en  orignal 
■  of  univenai  authority  from  him  to  do  it  (omnis  raHhabitio  retrokakHur  et 
law  of  agency,  mondoio  (Bquiparatur. ) 

If,  therefore,  the  party  interested  in  the  insurance,  upon 
learning  that  it  has  been  effected  for  him  by  an  agent  actii^ 
without  his  express  direction  or  request,  approves  of  what 
has  been  done,  and  adopts  the  policy,  this  is  equivalent  to  an 
original  direction  from  him  to  effect  it ;  and  after  such  ratifi- 
148*  cation  he  is  bound  by  the  insurance,  though  the  agent  *luid 
originally  no  such  implied  authority  as  would  have  entitled 
him  to  make  the  insurance.' 
lominuioe  by         Thus,  although  a  part*owner  has  no  original  implied  an- 

11  biodioff  on 

the  rest,  if  sub-        (J)  French  v.  Backhonie,  5  Burr.  S227.       (£)  Roberta  v.  Ogilby,  9  Piioe,  209. 

■equenUy  Robixuon  a.  Gleadow,  2  Biugh.  N.  C.  156. 

adopted  oy 

them.  — — ■ — — __— 

>  But  where  a  part-owner  of  a  vessel  efiecta  insurance  for  himself  and  tbe  other  owbp 
ers,  without  their  previous  authority,  they  may  ratify  his  act  after  they  obtain  knowledge 
of  the  loBB  of  the  vessel ;  and  the  bringing  of  an  action  on  the  policy,  in  their  namesi  ii 
a  sufficient  ratification  of  his  act.  Finney  v.  Fairhaven  Ins.  Co.  5  Metcalf,  192.  As 
to  the  effect  of  bringing  the  action  on  the  policy,  see  Rhodes  v.  Robinson,  4  Scott, 
396 ;  3  Bing.  N.  C.  377 ;  Whitehead  r.  Taylor,  2  P.  &  Dav.  368 ;  Peters  v.  BaUistier, 
3  Pick.  204;  2  Doer,  Ins.  149,124. 

*  Finney  v,  Fairhaven  Ins.  Co.  5  Metcalf,  192;  Finney  v.  Bedford  Com.  Ins.  Co.  8 
Metoalf;  350;  ante  25,  and  note;  Chitty,  Cont.  (7th  Am.  ed.)  212, 213,  in  notes  aid 
oases  eked;  Dow  a.  N.  E.  Ins.  Co.  4  Mass.  232;  United  Ins.  Co.  9.  BobinsoB,3 
CaineS)  284;  Abbott  v.  Broome,  1  Caines,  303;  Watkins  v.  Dorand,  1  Porter,  251. 
But  the  original  authority  of  the  agent  obtaining  insurance,  or  the  subsequent  adoption 
of  hisoontiect,  most  be  proved;  it  is  not  to  be  piesumed  from  the  mere  ftct  that  ths 
contract  may  be  apparently  beneficial  to  the  party  in  whose  favor  it  was  entered  into> 
See  Foster  v.  U.  S.  Ins.  Co.  11  Pick.  85;  Newaon  v.  Douglass,  7  Harr.  dc  John.  417; 
Seamans  v.  Coring,  1  Mason,  128 ;  Russell  v.  Union  Ins.  Co.  4  Dallas,  421 ;  Lawrenae 
9.  Sebor,  2  Caines,  203.  But  see  contra,  Flemming  r.  Marine  Ins.  Co.  4  Wharton 
S9;  De  BoUe  v.  Penn.  Ins.  Co.  ib.  An  adoption  of  the  agency  in  one  part,  wJlh  a 
knowledge  of  all  the  circumstances,  operates  as  an  adoption  of  the  whole  act ;  for  an 
act  cannot  be  affirmed  as  to  so  much  as  is  beneficial,  and  rejected  as  to  the  remaia- 
der.  Benedict  a.  Smith,  10  Paige,  127;  Chitty,  Cont.  (7th  Am.  ed.)  212,  in  note. 
Sooh  adoption  relates  back  to  the  original  transaction,  and  plaoes  it  on  the  same  fool- 
ing aa  if  the  authority  had  been  oonfeired  before  the  transaction.  Lawrence  v.  Tuf- 
lor,  5  HiJl,  107, 113 ;  Chitty,  Cont.  (7th  Am.  ed.)  212,  in  note. 
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Ikorky  firom  the  rest  to  insure  on  ih^ir  aecoant,  yet  if  be  do  ^^^^  *9^ 
BOj  and  they  subsequently  ad<^  the  insoranoe,  they  are  bound  coooarned  « 
by  it  {I) ;  so  although  the  eaptors  of  a  prioe  have  no  original  i^ubS^ISi^ 
MDi^ied  authority  to  insure,  yet  if  they  do  insure,  and  the  v^^^^ 
crown,  in  whom  the  legal  interest  rests,  subsequently  adepts  ^^^^^ 
tbe  insurance,  it  is  thereby  rend^ed  valid,  (m)    The  clerk  of  ^L™^w^^^ 
a  for&ga  merchant  who  has  consigned  goods  to  this  country,  on  the  prmcipal 
has,  aa  such,  no  implied  authority  to  order  an  insurance  to  be  tJo^S^^  ^ 
effected  on  them  by  the  English  correspondents  of  the  foreign  ^^' 
iDercfaant  on    his   account:  where,  however^  the  foreign 
merchant,  on  learning  that  a  policy  had  been  so  effected  by 
the    orders  o{  his  derk,  subsequently  acquiesced  in  and 
adopted  it,  such  subsequent  adoption  was  held  equivalent  to 
an  original  authority  to  insure,  (n) 

So  strong  is  the  fcnrce  of  such  an  adoption,  that  even  a  con*  ^^J^  ^^ 
mUnud  ratification  has,  in  the  United  States,  been  considered  eondUtomd 

evidence  of  an  original  implied  authority,  (o) 

The  captain  has,  as  such,  no  implied  authority  to  eiect  an  ^^'!{j!|^'^ 

inanrance  on  the  ca^go,  on  account  of  the  shippers  (p)  ^  but  it  thoricvtoia- 

lias  been  held  in  the  United  States,  that  the  sup^cargo,  under  "^     **^' 

certain  circumstances,  has.  (q) 


Beot.  ni.  Of  the  LiabaUy  ofhuurmce  Brokers  mi  other 
Agents  to  their  Employers  in  ease  of  NegUgence. 

§  72.  It  is  a  general  principle  of  the  law  of  agency,  that  ^SJ^jL  of ' 
every  person  who  is  entrusted  and  undertakes  to  do  business  the  i«w  of 

iggpcy  M  to 

*  for  another,  even  though  he  is  to  be  paid  nothing  for  his  the  degree  of 

8kinanddilb> 

wk.  f  %  ffeooe  oemm^ 

(I)  Robnem  9.  Oleedow,  2  Biogh.  N.    tot  wlioee  benefit  the  insurance  was  ef-  ^  f^ooi  unpaid 

CISA.   See  this  ease  u  to  what  amounts  iected  had  disaffirmed  the  contract,  in  order  andunskiUed 

to  erideoce  of  a  ratification.  to  defend  himself  against  a  recovery  for  a  *fB>^ts; 

(«•)  Boncb  9.  Thompaoe,  13  EMt,  374.  loss,  seems  not  to  be  vegaided  as  sound        *  149 

(fli)  Bulow  V.  LeoUe,  4  J.  B.  Mooro,  either  in  England  or  in  the  United  States. 

8;  and  see  Mason  9.  Joseph,  1  Smith,  The  burthen  of  proof  is  on  the  party  aflinn- 

408.  ngnm.  ing  the  agency,  either  by  the  original  con- 

(•)  t  Bridge  9.  Niagara  Ins.  Co.  1  Hall,  tinct»  or  by  the  subsequent  adoption.  2 

9C7.  oiled  m  3  PhiUips  Ins.  690.    (Boithe  Duer,  Ins.  94,  ftS^  f  2,  and  oases  in  note.] 

law  as  laid  down  in  Bridge  9.  Kiagank  {p)  Crawford  v.  Sonter,  8  T.  Bep.  23. 

insL  Co.,  imposing  the  buithen  of  proof  (g)  De  Forest  9.  Fulton  Ins.  Go.  IHall, 

the  ittsnnr,  to  shew  that  the  person  Si,  dted  in  3  Phillips,  Ins.  098. 


I  Foster 9. U.S. Ins. Co.  11  Pick. 88. 
18» 
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ortbB  wamy 

of  InsurBBce 
Broken  and 
other  ■grata  to 
their  employen 
in  case  dr  negli- 
gence. 

Skilled  agenU 
acting  gretui- 
UKialf ; 


SOdUedaiid 
paid  agents. 


Aetkneathe 
fornegti- 


JfMt  of  those 
emplofed  in 
ellbcting,  or 
procuring  to  be 
effected,  poli- 
cies of  insur- 
aaoe,are  either 
paid  ovBkiUed 
agents  :geQe> 
rally  both. 


trouMe,  is  yet,  by  the  mere  feet  of  such  tnst  and  undertakiBg, 
bound  so  to  conduct  himself  in  the  bosiness  he  undertakes  as 
not  to  be  guilty  of  gross  negHgtmee.^ 

If  such  uf^aid  agent  be  an  onprofessioBal  peison,  or  the 
bunness  he  undertakes  be  unconnected  with  his  general  trade 
or  calling  *— this  is  all  he  is  bound  to :  *  but  if  his  situation  or 
profession  is  such  as  to  imply  skill,  and  the  business  be  under- 
takes  is  directly  connected  with  the  exercise  of  his  professioB, 
then,  although  his  undertaking  be  gratuitous,  the  feihire  to 
exert  such  edcill  will  be  imputable  to  him  as  gross  negligence.* 

If  the  pers<Hi  employed  is  to  be  paid  for  his  trouble^  and  is 
rise,  as  generally  happens  in  the  case  of  paid  agents,  engaged 
in  some  trade  or  profession,  with  the  exercise  of  which  the 
business  he  undertakes  is  intimately  connected,  sueh  person 
is  bound  to  exercise,  in  the  conduct  of  the  business,  a  re€ainh 
abk  degree  of  skill :  that  is,  as  much  sldll  as  isj  and  no  more 
ikon  ordinarily  is  possessed  and  exercised  by  persons  ofa»erage 
€€q>acity  €ng€Lged  in  the  same  business  or  emptoymenL  (r) 

If,  therefore,  an  agent,  being  wqHndj  is  guilty  of  gross 
negligence ;  or,  being  paid^  fails  to  exert  as  much  skill  in  the 
conduct  of  the  business  as  might  fairly  be  expected  from  his 
situation  or  profession,  the  parties  by  and  for  whom  he  is 
entrusted  to  act  will  have  a  right  of  action  against  him  for 
the  damage  they  may  have  sustained,  or  the  advantages  they 
may  have  lost,  through  such  his  feilure  of  duty. 

In  applying  these  principles  to  the  case  of  parties  employed 
in  effecting  policies  of  insurance  for  others,  we  shall  find  that 
in  the  great  majority  of  instances  they  are  either  paid  agents 

(r)  See  Coggs  9.  Bernard,  and  the  notes  (Symons's  ed.)  Story  on  Agency,  f  183. 
in  Smith's  Leading  Cases.  See  also  Madeira  9.  Townsley,  12  Martin,  965  > 
Smith's  Law   of   Contracts,  104  —  100.    Chevoit  9.  Brooks,  iJohn.  964. 


1  See  2  Kent.  (9th  ed.)  9?9;2  Doer,  Ins.  212, 120*  French  v.  Read,  6  Binney,  306; 
Thome  9.  Deas,  4.  John.  84 ;  Smedes  9.  Bank  of  Utica,20  John.  872;  S.  C.  3  Cowen, 
.062;  Boorman  9.  Brown,  3  Adol.  4t  EU.  N.  8.  dll;  AngeU  on  Gairien,  f  17,  §20,et 
•eq. 

Bnt  if  the  party  undertakes  without  eonsideration,  and  dogs  not  proceed  as  tiie  work, 
.no  action  will  lie  against  him  for  the  non-feasance.  A»  where  A.  and  B.  were  joint 
.owners  of  a  ▼esscl,  and  A.  voluntarily  undertook  to  get  her  insured,  bnt  neglected  to 
do  SO)  and  the  yessel  was  ket ;  it  was  aii^udged  that  B.  could  maiotam  no  action 
against  A.  for  his  neglect.    Thone  9.  Deas,  4  John.  84;  2  Kent,  (flth  ed.)  STL 

*  2  Kent,  (5th  ed.)  571 ;  Beardalee  9.  Richaidaon,  11  Wend.  25. 

s  For  the  meaning  of  the  term  **  gross  negiigenoe,"  and  what  amounts  to  it.  See 
Mory,  Baihn. M  12, 13, 14, 15;  AngeH en  CnRien^ If  M)^  17, 20,  et seq. 
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(■8  in  tke  case  of  insurance  brokers,)  or  else  persons  \vho^  OftheiiabjUty^ 

Ihoo^  acting  gratuitously,  are  yet  engaged  in  such  a  course  Broken  and 

of  trade  and  mercantile  dealing,  as  to  imply  skiU  (as  in  the  their  e^^^ 

ease    of  the   mercantile  correspondents  in  this  country  of  ^^  of negfr 

^oreign  houses  procuring  insurances  to  be  effected  to  their  — JjTT^n — 
ordeir.) 

GFenerally  speaking,  therefore,  the  question  of  the  liability  And  therefore 

of  insurance  agents  in  aetions  by  their  employers  for  neirli-  ca  reasonaUe 

amoaat  of  reasonable  skill  in  effecting,  or  procuring  to  be  ofsachbosi- 
eflfectedy  the  policy  of  insurance,  as  is  ordinarily  possessed 
and  exercised  by  persons  of  common  capacity  engaged  in  the 
same  business  or  employment. 

If  the  agent  is  a  paidpoUcy  broker j  whose  main  business  it  PoUcy  broken. 
ii  to  manage  insurance  transactions,  a  higher  degree  of  ^11 
may  fairly  be  claimed  from  him  than  where  he  is  merely  a 
merchant,  acting  gratuitously,  who  may  be  expected,  indeed, 
to  possess  a  general  knowledge  of  mercantile  business,  but  no 
special  knowledge  of  the  business  of  marine  insurance. 

As  we  have  already  seen,  there  are  cases  in  which  mercan^  Mercantile  cor- 

^^  *'  respondents. 

tile  agents  in  this  country,  though  acting  gratuitously,  are  yet  w^beie  the 
itnmd  to  procure  insurances  for  their  foreign  correspondents  ^^^^^^^^ 
OB  receiving  orders  to  that  effect:  in  such  ease  no  doubt  jeffaiiycompei- 
soold  ever  have  been  raised  that  the  agents  so  employed  the  business  of 
would  be  liable  to  their  foreign  correspondents  for  any  he  isTound  to 
damage  caused,  or  advantage  lost  by  their  fSeiilure  to  exert  J^ue^^*^ 
rea8<Miable  skill  and  ordinary  diligence  in  procuring  insurance*  e^^oe. 

A  doubt,  however,  appears  at  one  time  to  have  prevailed,  ^^^^^'^  ^ 
whether  the  same  rule  would  apply  to  the  case  of  an  unpaid  undertakes 
and  unskilled  agent  voluntarily  undertaking  a  duty  which  he  ^^uaUe^ 
cannot  be  compelled  to  perform.     It  is,  however,  now  settled  P^^j]?^^^^^ 
law,  that  a  party  so  volunteering  to  do  business  for  another,  any  steps  to. 

*       "^  °  wards  ezecut- 

dMNigh  not  bound  to  perform  it,  is  yet,  if  he  proceed  to  ing  i^  be  liaUe 
execute  it,  liable  to  the  party  for  whom  he  assumes  to  act,  q^uencesof^^Mtf 
for  thie  consequences  of  gross  negligence  in  performing  it.'      n^gfigmes* 

ThnSi  where  the  seller  of  a  house  voluntarily  and  without 
any  consideration,  undertook  to  get  a  fire  policy  renewed  and 
transferred  to  the  purchaser,  and  afterwards,  although  he  did 
proceed  to  get  it  renewed,  wholly  omitted  to  procure  an 

^  Ant*,  14S,  note. 
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Of  the  Uftbtiity  mdorsement  to  be  made  <m  it,  without  whieh  it  oould  not  be 
Broken  snd  transferred :  Lord  Kenyon  held,  that  the  purchaser  might 
S^^ec^oyera  I'^over  as  damages  against  the  seller  the  amount  of  a  loss  by 
in  case  ofnegU-  #fire,  which,  owing  to  this  gross  negligeace,  he  had  been  on- 
— 7T[^ —  able  to  recover  from  the  office  on  his  policy,  (s) 
But  in  such  ^U  howevcr,  the  party  who  has  thus  voluntarily  promised, 

?SmI  uTwl;  ^J^bo"^  ^^7  ^^^^  of  consideration,  to  {nrocure  an  insurance, 
for  •  mere  non-  never  takes  any  steps  whatever  towards  the  performance  of 

felliWDCfl  y  Mr  m. 

his  promise  ;  it  has  been  held  by  high  dijthority,  in  the 
United  States,  that  he  is  not  liable  to  an  action  for  the  fww- 
feasance.  (t) 
The  agent  of  a       If  an  agent  in  this  country  is  employed  by  a  foreign  cor^ 
i^^t^iSough  respondent  to  procure  an  insurance  to  be  efieeted,  imder 
SSiS&,^iS"     circumstances  which,  according  to  the  rules  laid  down  by  Bir. 
Sl^to^-    ^'  BuUer,  in  Smith  v.  Lascelles,  give  the  foreign  correspond 
pijT  with  orden  dent  s  right  to  expect  such  orders  will  be  complied  with,  a 
*"**"'         total  failure  to  comply  with  such  orders,  without  notice,  will 
subject  such  agent  to  an  action  on  the  case,  for  all  the  loss 
which  his  correspond^it  may  have  sustained  from  the  non- 
insurance,  {uy 
If,  in  such  If  the  agent  in.  such  case  does  not  intend  to  oomply  with 

noUouiare^  the  directions  of  his  foreign  correspondent,  it  is  his  duty  to 
rect^heo^t  S^^^  prompt  notice  of  such  his  dissent,  in  order  that  his 
to  ^ve  prompt  employer  may  not  be  deprived  of  the  opportunity  of  effectiBg 
inability ;  and,  the  insurance  elsewhere.'  If,  in  consequence  of  his  failure  to 
^reoTwiii  give  such  notice,  no  insurance  be  made,  the  agent  will  be 
^i^oyln^f^  answerable  to  his  employer  for  the  loss  arising  from  Us 
^^roeJof  not  °^'^^'*  i^)  ^  ^^  ^**  ^®  event  of  any  difficulties  that  may 
insuring.  arise  in  procuring  the  insurance  to  be  made  on  the  terms 

oeiiea,2T.Bep.  prescribed  by  the  principal,  it  is  the  duty  of  the  parties 
^  if  instead  ®™pl^®^)  *^^»  indeed,  forms  part  of  the  reasonable  diligence 
of g^vingsuch  which,  as  agents,  they  are  boimd  to  exercise,  to  give  notiet 
l^tlie  iiuuiw  of  such  difficulties  to  their  employer  within  a  i%asonable  time. 

anoe  on  differ- 
ent tenoB  to 
those  diraeled,        (')  Wilkinson  9.  Coverdale,  1  Esp.Eep.        (()  t  Thome  v.  Deas,  4  John.  84,  par . 

he  is  liable  for      79.    The  plaintiff,  however,  was  nonsuit-    Kent,  C.  J. 

^consequen-  ed  for  not  being  able  to  prove  the  «A«-       {u)  Smithv.  Lnsoeflen,9Bep.  187. 

Caliandaro.        tarfftrndma^tmhid.  (»)  Ibid. 

Oelrich^5 

Bingh.  N.  C.        ■ 

96. 


>  See  De  Tatfet  v.  CrousSat,  2  Wash.  C.  C.  132 ;  Monii  e.  Snaimeri,  2  Wash.  C. 
C.203. 
*  2  Doer,  Ins.  120,  i  14. 
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Hence,  whrae  tbe  plaintiff^B  shipping  agents  in  Ameriom  were  Of  the  fa'aboity 
directed  bj  him  to  effect  an  insurance  in  tbe  United  States^  Broken  and 
*on  certain  prescribed  terms,  upon  a  cargo  of  wheat  which  he  ^^e^royen 
Imd  ahipped  from  London  to  Baltimore ;  and  the  agents,  on  ">  o*a8eof  ne^ 
failing  to  procure  the  insurance  on  those  terms,  gave  no  — ^       — 
notice  to  the  plaintiff  of  such  their  failure,  but  effected  the 
inaorance  on  different  terms  from  those  prescribed  by  the 
I^intiff ;  the  Court  of  Common  Pleas  held,  that  the  giving 
of  Boch  notice  was  part  of  their  common  law  duty  as  agents, 
aad  that  the  plaintiff  was,   therefore,   entitled  to  recover 
aigainst  them  in  an  action    brought  for    breach  of  such 
daty.  (te;)' 

Tbe  consignee  of  a  biU  of  lading  who  does  not  expressly  Tbe  consinee 
give  notice  to  the  consignor  that  he  declines  to  accept  it,  wiU  ding  who  do« 
be  liable  for  the  consequences  of  not  performing  a  direction  ffj?e^Dl^!Lt 
to  insure,  with  which  it  is  accompanied.^  ^®  declines  t© 

'  ^  accept  It,  will 

Hence,  where  a  merchant  in  this  country  received  from  a  be  liable  ter  the 
merchant  abroad,  with  whom  he  had  no  previous  connection,  of  not  comply. 
a  bill  of  lading  inclosed  in  a  letter,  requesting  that  an  in-  j^uonto^in^ 
aorance  might  be  effected  on  the  goods,  and  the  merdiant  not  l^If » ^^^.^[^ 

"  o  »  it  18  accompa* 

wishing  to  take  to  the  consignment,  but  without  giving  any  nied. 
notice  to  the  consignor  that  be  rejected  it,  indorsed  tbe  biU 
of  lading  over  to  a  creditor  of  the  consignor,  who  effected  tbe 
insurance  and  received  the  goods,  and  afterwards  became 
inaolveiit,  vritb  the  proceeds  in  his  hands  ;  it  was  held,  that 
tbe  merchant,  who  bad  his  election  either  to  accept  or  reject 
the  bill  of  lading,  was  yet  bound,  if  be  did  not  notify  his 
lejeetion  of  it,  to  comply  witb  the  terms  of  the  consign- 
ment, and  was  liable  for  the  consequences  of  not  having  done  The  agent  m 

y   V  employed  to 

no.  yX)  procure  insui^ 

The  agent  in  such  cases  must  show  the  same  amount  of  ^^^(^a 
ordinary  care,  skill,  and  dOigence,  in  procuring  the  insurance  ^J^fJhowlSe 
to  be  made,  that  the  principal  himself,  as  a  man  of  common  same  amount  of 
prudence  and  knowledge  of  business,  might  reasonably  have  gence  as  his 

principal,  as  a 
roan  of  commoii 

(w)  CallmdOT  v.  Oetrieh,  S  Bingh.  N.       («)  Coriett  v.  Gordon,  3  Camp.  473.      prudence  and 
<u  knowledge  of 


C.». 


buainesB.  might 
reasonably 
have  been  ex- 
pected to 
cise. 


1  SeeDeTasletv.  CrouBilUt,  2 Wash.  C.  C.  132;  Stoiy,  Agency,  S  190;  2I)tter  ^^aoev  T^l- 
IM.  281,  §S  27, 28, 29.  fair,  2  T.  Rep. 

•  2  Doer,  Int.  131,  i  19.  168. 
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OfihersMiitf  been  expected  to  exercise  bad  he  been  upon  the  spot,  and 
Brdkmn  and  himsclf  engaged  in  endeavoring  to  effect  it.  Henoe,  where 
2^  J^oyera  ^^^  foreign  correspondent  of  a  mercantile  firm  in  this  country 
iBotMofnegii.  directed  them,  as  his  agents,  to  procure  an  insurance  to  be 
made  for  him,  and  they  limited  the  broker  whom  they 


153  *       ^ployed  to  effect  the  policy,  to  so  how  a  rade  ofpremiMm  that 

it  was  impossible  to  effect  an  insurance  on  such  terms,  they 

were  held  liable  to  their  foreign  employer  for  the  loss  arising 

from  the  failure  to  insure*  (y)' 

If;  however^  he      But  if  such  agent  does  all  that  his  principal,  if  on  the  spot 

wfliiiot^^W-   i^nd  acting  with  due  care,  skill,  and  diligence,  as  a  man  of 

■eqaenM rfa"  business  could  reasonably  be  expected  to  do,  he  will  not  be 

Mfun  to  pro-    liable  for  the  consequences  of  a  failure  to  procure  insurance. 


coieaaiMur- 


Thns,  where  the  correspondents  in  this  country,  of  a  foreign 
merchant,  being  directed  by  him  to  procure  an  insurance,  and 
having  failed  to  do  so  at  Lloyd's  because  the  ship  was  not  in 
Lloyd's  Register,  effected  it  through  the  shipowners,  with  a 
Newcastle  company,  the  court  held  they  were  not  liable  tat 
negligence,  because  the  shipowners  afterwards  refused  to  give 
up  the  policy,  [z)  Mr.  J.  BuUer  was  strongly  inclined  to 
think  that  the  defendants  would  have  done  enough  if,  when 
they  found  they  could  not  procure  an  insurance  at  JUdytf  #, 
they  had  stopped  there,  (a) 
Held,  in  United      It  has  been  held  in  the  United  States,  that  if  a  resident  aireat, 

States,  that  a  i        j.  v         r       •       i_  ^.  j 

party  is  not  employed  to  procure  msurance  by  a  foreign  house,  cannot  do 

beyomUh?  ^  ^^  ^^^  premium  limited  in  his  instructions,  either  ai  tfts 

SenceJ^""  ^^^  ^f  ***  TestdsHce  Of  any  neighbarmg  place^  he  is  not  lidile 

some  neurh-  for  the  conscquences  of  non-insurance  (b) ;  but  this  might  be 

in  orter  to  e^  different  in  this  country,  where  insurance  offices  are  not  so 

^  'd?^  numerous  as  in  the  United  States. 

(y)  WaUaoe  v.  TeUTair,  2  T.  Bep.  18a  20S^  cited  in  2  PhiUips  on  Ins.  967,    P 

in  notia.  Duer  Ins.  240, 242,  ff  4D,  41.] 

<sr)  Smith  «.  Cologan,  2  T.  Eep.  18B.  (a)  Cloery,  whether  this  would  be  to 

Ml  notis.  now. 

(b)  fSanohes  v,  Davenport,  6  BCaas. 


1  2  Daer,  Ins.  233,  f  39. 

But  where  the  order  to  insure  limits  the  aoKmnt  of  premium  to  be  paid,  the  veiy 
limitation  is  evidence  that  the  principal,  sooner  than  consent  to  a  laiger  premium  is 
willing  to  remain  uninsured ;  and  hence  the  agent  in  going  beyond  the  prescribed  limiM^ 
clearly  exceeds  his  authority.  But  this  excess  of  the  authority  of  an  agent  does  not 
entitle  the  principal  to  reject  the  contract  entirely,  and  withhold  from  the  agent  any  por* 
tion  of  the  premium.    2  Kent  (5th  ed.)  618;  2  Duer,  Ins.  237,238,  §36^  and  note. 


leeted. 


liable  to  his  employer  for  the  consequences  of  negligence  in  ^^ 
the  performance  of  the  business  undertakeOy  the  question  in  ^^ 
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la  all  these  cases  it  must  be  constantly  borne  in  mind,  or  the  UabOitjr 
taht  the  ptary  employed,  whether  general  mercantile  agent  Broken^^ 
or  policy  broker,  does  not  engage  to  bring  to  the  performance  ^^^^^ 
of  his  duty  an  extraordinary  degree  of  skUl,  but  only  such  a  i>^  <:*^  or  negU- 
reasonable  and  ordinary  proportion  of  it  as  persons  of  average  — jj^^r — 
capacity  in  his  situation  and  profession,  might  fairly  be  ex-  ,j^  ^^ . 

pected   to  exert,  (f)  that  the  broker 

^In  inquiring,  therefore,  whether  the  party  employed  is  en^Mto^ 

brin^  to  the 
ormanoeof 
duty  such  a 

feasonaUe  and 

all  cases  is,  whether  the  act  or  ofiaission  complained  of  is  in-  ^^^  degn^ 

...  .,  .  \     '  ^  ofskJUasper- 

coDsistent  with  that  reasonable  and  proper  degree  of  care,  sonsofavera^ 
skill,  and  judgment,  which  persons  of  common  prudence  or  ^Sat/ra  imd^ 
ordinary  ability  might  be  expected  to  show  in  the  situation  j^^^eex^^ 
and  profession  of  the  defendant/  pected  to  exert. 

Where  the  want  of  care,  skill,  and  diligence,  is  such  as, 
considering  the  situation  and  profession  of  the  agent,  to 
amount  to  gross  negligence^  he  will  undoubtedly  be  liable  to 
his  employer  for  the  consequences  of  his  misconduct,  whether 
he  be  a  paid  agent  or  not. 

Every  policy  broker,  of  average  capacity,  must  know  that  irapoKer  bio- 
all  coEDununications  respecting  the  time  of  the  skq^^s  saiUng  ^mmunioite 
are  material  to  be  submitted  to  the  underwriter ;  hence,  where  ^  time  of  the 

ship  8  sailuig 

a  policy  broker,  who  was  supplied  by  his  principal  with  the  he  is  liable, 
requisite  information,  as  to  the  Ume  of  sailings  omitted,  through    ^^  ^^ 


(,  to  forward  it  to  a  second  broker,  by  whom  the 
policy  was  immediately  effected,  it  was  held  that  the  first 
broker  was  liable  to  his  princq)al  for  the  fisulure  of  insurance 
arising  out  of  this  neglect,  although  he  himself  personally  re^ 
ceived  no  remuneration  for  effecting  the  policy,  {d)^ 

In  this  case,  the  nature  of  the  information  withheld  was  But  wfthboid- 
soch,  that  every  broker  of  average  capacity  must  have  known,  Si^,'°u»^^ 
that  keeping  it  back  would  be  fatal  to  the  policy ;  the  broker,  jii'^^'^bif,^  ^^ 

point,  would 
(e)  Per  Tindall  C.  J.  in  Chapman  r.    whenever  the  infoimatioii  oonoealed  is  not  render  him 

Waltoii,  10  Bingh.  6a  unfumiomMf  material,  the  broker  will  ^^  though 

(W)  Setterv.  WoA,  1  Manhall  en  Ins.    be  liable.    See  also  aa  to  what  constitatci  ^^'^'^^ 

3M.    See  also  Maydew  v,  Fonester,  5    negligence,  Wake  v.  Atty,  4  Taunt.  403. 

TmbC  615^  fstahliwhing  the  point  that, 


1  Mfirhanips  Bank  v.  MCTCihaati  BaBk,6  Mslcal^  13 
■Siory,  Agency,  im. 


156  or  POUOT  KOKBBS 

Of  the  liabiuty  therefore,  in  witbhokliiig  it,  was  clearly  guQty  of  aetionabfe 
BrokeraukT  negligence ;  where,  however,  the  materiality  of  the  infomn- 
Sbe^'^^olen  ^^^^  is  of  a  more  doubtful  description,  and  has  been  made 
iA  case  oFncgU-  the  subject  of  niccly-balanced  legal  decisions,  or  may  feirly 

'■ be  a  matter  of  divided  opinion  amongst  perscms  conversant 

with. the  trade,  it  may  very  reasonably  be  urged  that  a  poliey 
broker  may  be  ignorant  of  the  point  without  snch  a  degree 
of  negligence  as  to  make  him  responsible  by  action  for  the 
155  •  failure  of  a  policy  he  was  to  eifect,  owing  to  the  suppreasioQ 
of  such  information,  (e)  ^ 

Every  policy  broker  is  bound  to  know  all  those  ordinary 

and  formal  details  of  insurance  business  which  are  necessary 

to  be  complied  with  in  order  to  make  the  policy  a  legally 

valid  instrument. 

If  a  policy  HcDce,  wherc  a  shipowner  employed  a  po&cy  broker  to 

Sg^insulJ-*  ^*  effect  a  policy  on  his  ship,  and  the  broker  accordingly  nego- 

anoewiUi a       tj^ted  an  insurance  with  the  Newcastle  Commercial  Insor- 

oompany,  neg- 

locta  to  procure  ancc  Company  on  the  terms  directed,  but  failed .  to  procure 
a  stamped;  poi-  the  insurance  to  be  legally  completed,  by  the  delivery  from 
^'^  ooose-  ^  the  office  of  a  stamped  policy,  whereby  the  shipowner  was 
qoences.  unable  to  recover  from  the  company  for  a  loss  that  subse- 

quently took  place  on  his  ship,  the  court  held  the  broka 
liable  in  an  action  on  the  case  to  the  shipowner  for  the  dam- 
age thus  sustained.  (/) 
Every  policy         Every  poticy  broker,  or  other  insurance  agent,  is  bomd, 
hawS  *Jdthout  W'**^^^  ^^y  express  directions  to  tbat  effect,  to  insert  in  the 
any  explicit  in-  policy  all  the  ordinary  risks  and  customary  clauses  which  are 
insert  in  poU-     usual  and  proper  for  securing  the  property  of  his  employer 
^  usual    ^^  on  the  contemplated  voyage.*    Thus,  as  it  was  shown  to  be 
wm^u^e     the  invariable  practice  in  all  voyages  from  Teneriffe  to  Ii<»- 
^^'*^  °*offeil.  ^"'  *^  insert  a  clause  "  giving  liberty  to  touch  and  stay  at  all 
mg  80  to  do.      or  any  of  the  Canary  Islands,"  it  was  held  that  a  London 
pc^cy  broker  was  guilty  of  actionable  negligence  in  (Mnit- 

(e)  See  the  observations  of  Lord  Den-       (/)  Tuipin  v.  Bilton,  5  Mann,  de  Gr. 
man,  in  Campbell  9.  RickardS|  5  B.  dt    4S5. 
Ad.  844, 845 ;  see  also  Rickards  v.  Mur- 
dook,  10  B.  &  C.  527. 


^  An  agent  is  not  liable  to  his  principal  for  injuries  that  are  caused  by  his  mistakis 
in  a  doubtful  matter  of  law.    Mechanics  Bank  «.  Melchants  Bank,  6  Metcalf,  13. 
t  See  Thomson  9.  Bead,  12  Serg.&B.  440;  Story,  Agency,  (  19L 


ting  this  daiiae,  and  thereby  causing  the  failure  of  the  iosor-  of  the  Uabflitr 

/    «  of  Insurance 

Ance.  {g)  Broken  and 

It  has  been  repeatedly  ai»d  notoriously  decided,  that  a  2b^^^^ 
policy  on  goods,  <*  beginmng  the  adventure  from  the  looding  '^^  ^^'^  of negk- 
thereof  on  boaardj^  without  any  addition,  only  attaches  on  ^^^     — 
goods  loaded  at  the  port  which  is  the  terminus  a  quo  of  the  risk  on  goodt 
voyage  insured.     So  completely  is  this  settled  law,  that  all  tbTtemJiiiu  a 
insorance  brokers  are  bound  to  know  and  act  on  it.     Hence,  ^^]^^  ^ 
where  a  London  policy  broker,  being  directed  to  effect  a  |?'^'^*{?^°^ 
*policy  for  a  voyage  '^  from  GHbraUar  to  DubHn^^^  upon  goods  shipped  oa 
which,  by.  his  instructions,  clearly  appeared  to  have  been  wbefe.iss^ 
loaded  on  board  at  Malaga,  it  was  held  to  be  actionable  m^^'^Tpoi- 
negligence  in  him  to  effect  the  policy  on  such  goods  ^'  at  and  ^  broker. 
from  (xibraUar  to  Dublin^  beginning  the  adventure  upon  the         ^^ 
said  goods  and  merchandise  from  the  loading  thereof  aboard 
the  said  ship.'' (h)' 

In  these  cases  the  duty  of  the  broker  was  plain,  simple,  ^^^  regud,  . 
and  unambiguous ;    hia  negligence,  therefore,  in  failing  to  insertion'  of 
perform  such  duty,  was  undoubtedly  actionable*    In  cases,  da^^^^  in- 
bowever,  where  his  duty  is  not  so  clear  —  where,  for  instance,  u"aJ^Jif^' 
the  neglect  complained  of  consists  in  omittinir  to  insert  a  wiu  not  be  u«. 

.  /.  .        .  I      •  •  1  We,  unless  spe- 

elause  of  occasional  occurrence^  and  which  may  or  may  not  cificaiiy  and^ 
become  necessary,  according  to  circumstances ;  or  in  insuring  Sl^^^"^' 
with  a  company,  where,  if  certain  contingencies  happen,  the 
property  insured  may  be  less  perfectly,  protected— in  these 
caaea  it  has  been  decided  that  the  broker  shall  not  be  liable 
for  negligence,  unless  the  principal,  on  instructing  him  to 
effect  the  insurance,  gave  him  dear^  precise^  and  intelUgMe 
directions  to  do  the  thing  which  he  is  charged  with  neglecting 
to  do. 

Hence,  where  the  London  agent  of  a  foreign  merchant,  a  poiksy 
being  employed  by  him  to  procure  insurance  on  a  cargo  of  oo\yg§mnA^ 
fndij  effected  the  policy  with  the  Liondon  Insurance  Office,  ^^^^!^* 
who  enumerate  ^^frtdi "  in  their  memorandum  as  one  of  the  sctioDahie  neg- 

"^  ligenoe  in  in- 

articles  ^^  warranted  free  of  average''  and  the  assured  con-i  suring*'ynitfr** 
sequently  was  prevented  from  recovering  for  an  average  loss  ^y,^^?kl. 

sert**  fruitful 
their  meinoran- 
ig)  MsUoagh  V.  Barber,  4  Camp.  ISl.    S.  C.  4  Camp.  144.    2  Harshall's  Bep.  dam  as  an  ar- 

(A)  Park  0.  Hammond,  Hoh*sN.  P.  SO.    189.    6TBimt.209.  tide  for  whose 

sea  damage 

.  they  will  not  be 

liable. 

1  2  Diier,Ins.  206, 1 17, 210,  f  19. 
VOL.  L  14 


IfiB  or  POMOT  BBOEBB0 

« 

or  the  liability  that  took  place  on  his  fruk ;  the  court  held  that  the  broker 
Brdken  atid  WHS,  nevertheless,  not  liable  to  him  in  an  action  for  the  dBm- 
S^emS^«8  age  so  sustained,  because  it  did  not  appear  that  any  partica- 
meamofnegii-  lar  ordcrs  had  been  iriven  the  broker  haw  or  wUhwhom  to 

genoe.  ^ 

- — insure,  but  only  to  insure  generally,  (t) ' 

Nor  in  iasiiriDg      So,  where  a  London  policy  broker,  not  having  received 

I^B^IithacQEii-  from  his  principals  any  specific  directions  as  to  how  or  with 

out  ©rSJ?*^*  whom  to  insure,  effected  a  policy  for  them  on  a  perishable 

SrST^^^SSat  *^^^8^  ^^^  ^^^  Royal  !EiXchange«Assuranee  Company,  who, 

maiBM  them      as  is  well  knowu  in  the  trade,  leave  out  of  their  memorandum 

on  tnoh  aitides  the  exception  which  makes  them  liable  for  an  average  loss  on 

^mSiw.        perishable  goods  in  case  of  strankding  ;  it  was  held  that  the 

X57*       brokers  were  not  liable  to  their  principals  for  their  failure 

to  recover  on  this  policy,  upon  the  ship's  having  stranded, 

although  in  like  case  they  would  have  been  entitled  to  recova 

Broker  receiT-    upon  it,  if  effected  at  any  other  office,  (j)     In  the  same  case 

Ijutractioas^    it  was  also  decided,  and  on  the  same  ground,  that,  although 

^te  ^  fJ^  ^^  insurance  broker  is  bound  to  give  prompt  notice  of  abao- 

^^^oT'ban  ^^"°f*®^^  *f  positively  and  distinctly  required  by  the  assured 

donment  SO  to  do,  yet  he  cannot  be  held  liable  for  the  consequences  of 

not  having  done  so  when  he  receives  no  positive  instructions 

to  that  effect,  but  is  left  by  his  employer  to  the  exercise  of  his 

own  discretion,  {k) 

Nor  for  the  So,  where  the  captain  of  a  ship  told  a  policy  broker  in  con- 

oTa'^u^'to  versation,  that  the  ship  was  to  carry  simulated  papers;  hut 

SSJml'Uhlugh  afterwards  sent  him  written  instructions  for  effecting  a  policy 

^mayhave      on  the  ship,  in  which  nothing  was  said  as  to  inserting  a 

^oua  ooQvena-  liberty  to  carry  them,  the  broker  was  held  not  to  be  Uabie 

tioa  that  the         r  i«  •  .•  ^•.i_i  /iv 

ship  is  to  carry  for  negligence  m  not  msertmg  the  clause,  (l) 
^^'^'  In  the  same  case,  on  the  other  hand,  it  was  held,  that 

ting,  in  the  face  tvhere  cleot  tmd  explicit  directions  were  iriven  to  include  in  the 
recUoo^  to  in-  insurance  the  premiums  and  other  costs  of  effecting  it,  the 
aL^cStocf  S-  ^'"^it^i'^g  ^  to  include  them  was  a  negligence  for  which  the 
turance  in  the    broker  would  bc  liable,  (m) 

sum  insured,  he  ^    ' 

ia  liable. 

(0  Moor  ».  Morg^ue,  Cowp.  479.  (k)  Ibid. 

{j)  Comber  v.  Anderson,  1  Camp.  523.  (/)  Pomin  v.  Oswell,  3  Camp.  397. 

In  this  case  Lord  EHenborough  remarks  (m)  Ibid.  2  Duer,  Ins.  211,  f  19.    See 

on  the  fact,  that  the  plaintiils  had,  by  their  also  the  case  of  GHaaer  v.  Cowie,  1  M. 

conduct,  adopted  the  policy  as  effected  by  &  Sel.  53.  where  the  same  point  was  ex- 

their  broker.  plicitly  determined. 

i  See  2  Duer,  Ins.  229,  f  34  and  notes ;  Story,  Agency,  f  191. 
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^  73.  From  all  these  cases  it  will  appear,  that  the  true  test  or  ih«  inbiiity 
at  liability  in  actions  brought  against  insurance  brokers,  or  BroUenu^ 
other  skilled  agents,  for  negligence,  is  to  inquire  whether  tbe^'^S^^^ 
they  have  or  have  not,  in  the  particular  instance,  acted  with  ucMfiotnegti- 

that  reasonable  degree  of  skill  which  every  man  of  ordinary  '- 

capacity  engaged  in  the  same  business  might  fairly  be  ex-  iL^uh^li^i^ 
pected  to  exert  in  the  same  situation.'  Attioaa  brought 

■^  against  ekillea 

*That  this,  indeed,  is  the  true  test  of  liability,  there  is  no  agenu. 
depute  :  there  has,  howei^er,  been  considerable  discussion       *  158 
with  regard  to  the  nature  of  the  evidence  by  which  a  jury  Doubt  as  to  the 
are  to  be  enabled  to  determine  whether  this  test  has  or  has  eviden<^  which 
BOt  been  oomplied  with  in  any  given  case.       •  ^m^^e^to^ 

The  question  is,  whether,  in  order  to  arrive  at  a  concfusion  ?*»<^  whether, 

^  in  any  given 

oa  this  point,  it  is  allowable  to  resort  to  the  evidence  of  other  <^s>«M^  ^^ 
persons  engaged  in  the  same  business  as  the  defendant  in  the  pUed  with!^^\ 
action,  and  to  inquire  of  them  what  an  insurance  broker  of  Can  penons 
reasoaable  skill  would,  in  their  judgment,  have  done  under  mow  trade  as 
the  circumstances.'  {jT^^^^tt, 

Primi  fade  it  should  seem  that,  in  order  to  know  what  JJent  aSSSer 
amoont  of  negligence  will  make  an  agent  liable,  the  court  of  reasonable 

skill  would 

must  know  what  amount  of  skill  may  fairly  be  expected  of  have  done  on- 
him ;  and  this,  in  cases  where  the  agent  is  engaged  in  a  par-  suln^.*'^*^' 
liciiiar  course  of  business,  oan  only,  it  should  seem,  be  ascer-  PHm&faeU  it 
tained  by  inquiring  from  persons  engaged  in  that  business  ^y  m^t? 
whether  such  due  amount  of  skill  was,  in  their  opinion,  exer- 
cised on  the  particular  occasion  in  question. 

In  the  only  two  cases,  however,  which  have  been  decided  JJ^'Ji  ^Jfl-*"*'***' 
on  the  express  point,  viz.  as  to  the  admissibility  of  such  evi- 
dence in  actions  againti  insurance  agents  far  negligence y  the 
Court  of  King's  Bench  and  Common  Pleas  are  at  variance. 
The  facts  of  the  case  which  came  before  the  former  court 
were  as  follows  :  -— 

The  plaintiff,  a  merchant  in  Sydney,  had  shipped  a  con-  ^^^^  ! *» 
signment  of  seal  skins  to  England  on  board  the  ship  Cumber'  6c  Ad.  840. 
kmdj  which  sailed  from  Sydney  at  the  latter  end  of  April, 
A.  D.  1827.    By  the  ship  Australia^  which  sailed  from  the 
same  place  a  month  later  (on  28th  of  May,)  he  wrote  to  the 
defendants  who  were  his  correspondents  and  general  agents 


>  Aate,  1S&,  note.  >  See  1  Gieed.  Bv.  f  441. 
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or^iiabffitf  in  London,)  informing  them  of  the  time  when  the  Cumber' 
Broken  and  land  had  Sailed,  and  desiring  them,  if  that  ship  should  not 
the^'empioym  have  arrived  in  England  when  they  received  the  letter,  to 
m«M  of  Beg-    ^^jj  thirty  days  for  her,  and  then  to  eflfect  an  insurance  on 

the  seal  skins  shipped  on  board  of  her.     The  defendants 

received  this  letter  by  the  Aostralia,  and  after  having  waited 
thirty-six  days  for  the  arrival  of  the  Cumberland,  at  the  end 
159  *  *^f  ^^^  ^™®  effected  an  insurance  on  the  seal  skins  tfarongh 
the  medium  of  a  policy  broker  ;  who,  in  effecting  it,  tc^d  the 
underwriters  when  the  Cumberland  had  sailed,  and  also 
when  the  letter  directing  the  insurance  had  been  written,  M 
did  not  inform  them  when  that  letter  had  been  reeeioed  by  Ik 
defendant^  nor  that  it  contained  directions  for  not  insuring  for 
thirty  daps  after  its  reception.  The  Cumberland  having  been 
•  lost,  and  the  plaintiff  havirig  failed  to  recover  any  thing  mi 

his  policy  against  the  underwriters,  on  the  ground  of  this  con- 
cealment, now  brought  this  action  against  the  defendants  to 
recover  compensation  for  the  loss  which  he  had  sustained  by 
their  negligence  in  not  taking  care  that  the  policy  was  pro- 
perly effected.  At  the  trial  several  brokers  and  underwriters 
were  called  for  the  plaintiff,  and  the  letter  of  instrncticms, 
which  .the  plaintiff  sent  to  the  defendant  by  the  Australia, 
being  put  into  their  hands,  they  were  asked,  "  whether  it  was 
material  to  have  communicated  the  fact  that  that  letter  had 
arrived  in  this  country  thirty  days  before  effecting  the  tn* 
surance  ?"  The  jury  having  found  for  the  plaintiff,  a  new 
trial  was  moved  for  and  obtained,  on  the  ground  that  this 
evidence  was  improperly  admittcjd.  (n)  Lord  Denman  pro- 
nounced the  evidence  inadmissible,  on  the  ground  that  the 
opinion  of  the  underwriters  and  brokers  had  been  asked,  not 
as  to  a  matter  of  prevalent  practice  in  their  trade,  but  on  a 
matter  of  legal  obligation,  which  was  itself  the  very  point  on 
which  the  jury  were  called  upon  to  pronounce  a  verdict ;  viz. 
whether  the  fact  concealed  was  or  was  not  material,  and 
ought  to  have  been  communicated,  (o) 

(n)  Campbell  v.  Bickardi,  5  B.  &  Ad.  ing»  «  Ikoow  not  bow  tbe  materiality  of 

840.    The  same  evidence  had  been  ad>  any  matter  istobeasceitatnedbat  bytbe 

mitted  by  Lord  Tenteiden  at  Nisi  Priua,  evidence  of  persons  convenant  wfth  tbe 

in  the  action  brought  by  these  same  agents  subject  matter  of  the  inquiry."    See  Riok- 

for  the  plaintiff  against  the  underwriters  ;  ards  v,  Murdock,  10  fi.  ft  C.  541. 
and  in  Banco  he  seemed  strongly  of  opin-       (o)  5  B.  4t  Ad.  846« 
ion  that  it  had  been  admitted  rigiitly,  say- 


• 

A  few  moDths  before  the  decision  of  this  case  by  the  Court  Of  the  liabiUtf 
o£  King's  Bench,  the  following  had  been  decided  by  the  Brokentt^ 
Court  of  Common  Pleas :  -  t^t^S^ 

•The  {daintiff,  a  London  merchant,  j(p),  employed  the  de-  ^j^^**^*^*^" 
fendant,  an  insurance  broker  of  that  city,  to  effect  a  policy  p^,     „  , — . 
oa  his  goods  for  a  voyage   '^  at  and  from  London  to   St.  Waitonjlo 
Thomas's  with  leave  to  call  at  Medeira  or  Teneriffe : ''  the       « igQ 
defendants  effected  the  policy  accordingly.  .Shortly  after- 
wards the  plaintiff  received  the  following  letter  from  his 
supercargo,  who  was  then  at  Funchal  in  Madeira  :  '^  Ihave 
now  nearly  completed^  and  expect  to  sail  to-morrow  ornext day 
at  farthest  for  the  Canabibs,  from  whence^  as  I  have  taken 
more  wines  here  than  I  at  first  cont&npkUedy  it  is  my  intention 
for  your  government^  to  visit  one  or  more  of  the  West  India 
isbuidsj  say  Sabbaboes,  St.  Eitts,  and  St.  Thomas  ;  in  one 
or  other  cfwhich^  lam  told^  I  cannot  fail  of  getting  a  market 
for  the  winesj  and  such  part  of  the  cargo  as  I  do  not  dispose 
^  in  the  Cajxabjss.    I  have  not  sold  a  single  package  of  lin^ 
ensy  but  could  have  disposed  of  a  much  larger  quantity  of  cot- 
tons.     With  respect  to  the  linens  Ihave  no  fear  ^  as  in  Canary 
any  reasonable  guanlily  is  desirtwle.    The  plaintiff  took  this 
letter  to  the  defendant,  telling  him,  'Uhat  the  voyage  was 
altered,  and  that  he  left  him  the  letter  to  do  the  needful  with." 
The  defendant,  upon  this,  altered  the  policy  by  adding  to  it 
a  liberty  for  the  ship  ^'  to  proceed  to  St.  Kitts  and  Barbadoes 
for  all  purposeSj^^  but  did  not  also  add  any  liberty  to  proceed 
or  to  touch  at  the  Canary  Islands. 

The  ship  was  lost  at  the  Grand  Canarj^  Island,  to  which 
Ae  had  sailed  immediately  after  the  supercargo's  letter  was 
written ;  and  in  an  action  against  the  underwriter  on  the  al- 
tered policy  the  plaintiff  failed,  on  the  ground  that  the  place 
where  the  ship  was  lost  was  not  included  within  the  limits  of 
the  voyage  therein  described.  Upon  this  the  plaintiff  brought 
an  action  against  the  defendant  for  the  want  of  proper  care 
and  skill  in  the  execution  of  his  duty  as  a  policy  broker,  by 
not  having  procured  the  proper  alterations  to  be  *made  in  the  *  161 
policy  according  to  the  instructions  he  had  received. 

(/)  In  imriiii,  the  unrad  hsd  beoooM  to  the  quettkni  here  diacueiecl,  and  only 

a  beakrapl,  end  the  ectioa  was  brought  tend  to  embeTraMthe  atatement,  the  facta 

bf  Ub  eaaigneea ;  theie  were  abo  five  are  related  aa  though  the  aanired  were 

yoMam  inMead  of  one.     As  neither  of  himself  theplaintjfi;  and  the  insuranoe  ef- 

these  iads  maloe  the  aUghtest  diflerenee  Acted  by  a  singie  fwUcy. 

14  • 
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• 

OftheikivUty  At  the  trial  several  policy  brokers  were  called  for  tbe 
Biokera  and  defendant ;  and  the  altered  pob'cy,  together  with  the  bills  of 
Sdf'empSoyem  l^^^i^S  ^^cL  invoices,  and  the  supercargo's  letter  being  placed 
jDMje^orncg.    in  their  hands,  they  were  asked  what  aUeraUons  of  the  policy  a 

skilful  insurance  broker  ought  in  their  judgment  to  have  prth 

cured  J  having  these  documents  in  his  possession,  and  being  ^b^ 
structed  to  do  the  needful.  The  witnesses  having  replied,  tfiat 
they  thought  a  policy  broker  could  have  done  ample  justice 
to  such  instructions  by  effecting  the  alterations  as  made,  the 
jury  found  for  the  defendant ;  and  on  motion  to  set  aside  their 
verdict,  on  the  ground  of  the  improper  reception  of  this  evi- 
dence, the  Court  refused  to  do  so,  and  held  the  evidence 
admissible,  {q) 
judgmeBt  or>  Tindal  C.  J.  said,  "  This  action  is  brought  for  the  vrant  of 
Ch.  J.  TindaL  treasonable  and  proper  care,  skill  and  judgment  shown  by  the 
defendant  under  certain  circumstances,  in  the  exercise  of  bis 
employment  as  a  policy  broker.  The  point,  therefore,  to  be 
determined  is,  not  whether  the  defendant  arrived  at  a  correct 
Conclusion  upon  reading  the  letter,  but  whether  upon  the  occa- 
sian  in  question  he  did  or  did  not  exercise  a  reasonable  and 
proper  care,  skill,  and  judgment.  This  is  a  question  of  fact, 
the  decision  of  which  appears  to  rest  on  this  further  inquiry, 
viz.  whether  other  persons  exercising  the  same  profession 
or  calling,  and  being  men  of  experience  and  skill  therein, 
would  or  would  not  have  come  to  the  same  conclusion  as  the 
defendant.  For  the  defendant  did  not  contract  that  he  would 
bring  to  the  performance  of  his  duty,  on  this  occasion,  an 
extraordinary  degree  of  skill,  but  only  a  reasonable  and 
ordinary  portion  of  it ;  and  it  appears  to  us  that  it  is  not  onty 
an  unobjectionable  mode,  but  the  most  satisfactory  mode  of 
determining  this  question,  to  show  by  evidence  whether  a  ma- 
jority  of  skilful  and  experienced  brokers  would  have  come  to 
the  same  conclusion  with  the  defendant,  (r) 
162  ♦  ♦Although  this  question,  as  far  as  authority  is  concerned. 

The jnUovqf  jQUSt  Still  bc  regarded  as  doubtful  in  Enelish  law,  yet  I  must 
TUmMmM      confess  that  the  opmion  of  Mr.  Chief  Justice  Tindal,  for  the 
^"•"■■"^        reasons  he  has  so  forcibly  urged,  appears  to  me  most  coo* 
distent  with  sound  principle ;  it  seems  also  latterly  to  have 

• 

(f )  Ghapmaa  9.  Walton,  10  Bingh.  97.    deserves  a  very  careful  and  attantive  pc^ 
(r)  Slid.  63.    This  admirable  judgment    rusal  Uuougliout. 
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been  adopted  as  the  preferable  rnle  on  the  other  side  the  Oftheiiabjiirf 

Atlantic.  (S)  Brokers  and 

other  agents  to 
their  employem 

\  73.  With  regard  to  the  defence  open  to  the  agent  in  this  ^^^^^^' 
tana  of  action,  it  may  be  laid  down  generally  that  he  may  -- — -— — 
avail  himself  of  any  defence  which  would  be  open  to  the  fence  to  the  ac- 
underwriters,  and  can  never  be  liable  in  any  case  for  negli-  ***"* 
gence  in  effecting  the  policy,  where  the  underwriters  would 
not  have  been  liable  on  the  policy,  if  effected  according  to 
the  instructions  under  which  he  acted  as  agent,  (t) 

In  one  Nisi  Prius  case  it  was  held,  and  in  apparent 
analogy  to  the  rule  just  stated,  that  where  the  neglect  com- 
plained  of  is  the  non-communication  to  the  underwriter  of 
a  material  fact,  whereby  the  policy  was  avoided,  the  broker 
or  agent  may  make  it  appear  by  way  of  defence,  that  had 
such  fact  been  communicated  it  would  have  been  impossible 
to  procure  an  insurance  at  the  premium  limited  in  the  in- 
structions, (u) 

A  broker  who  has  neglected  to  insure  the  premium  accord- 
ing to  the  directions  of  his  principal,  cannot  set  up  as  a 
defence  that  he  was  directed  also  to  insure  against  British 
capture ;  for  that  is  not  a  crime  so  as  to  reader  the  policy 
absolutely  void  for  illegality,  though  it  avoids  it  pro  ian^ 
to.  {v) 

In  this  action  the  assured  recovers  airainst  the  insurance  Measoreofda- 

^  magesinthe 

agent,  precisely  what  he  would  have  recovered  against  the  action. 
^underwriters  had  the  policy  been  made  according  to  his      *  ^^ 


(«)amith*a  Leading  Cases,  notes  to  Car^  cited  2  Phillips  on  Ins.  567.  2  Doer,  Ins. 
r  9.  Boehm,  toI.  L  As  to  the  more  re-  324,  f§  35, 96.  Miner  v,  Tagert,  3  Bin- 
it  Ameiican  decisions,  see  tM*Lanahan  ne3r,204.    Dnnlap's  Paley's  Agency,  19, 

9.  Unir.  Ins.  Comp.  I  Peters,  188.    3  20,21. 

Kent,  284,  note  b.  (Oth  ed.)     Duer  on       (»)  Anonymous  case  before  Mr.  J. 

Aepicaentatiotts,   184-^191.  (the  last  a  Chambre  at  York,  1806,  cited  in  Paley's 

^rery  leaned  renew  of  the  whole  ques-  Principal  and  Agent,  Iioyd*s  ed.  p.  20. 

tkn),  and  see  poti,  Part  EL  Chap.  It  (v)  Glaser  v,  Cowie,  1  Maule  dc  Sel. 

(0  Webster  v.  De  TMet,  7  T.  Rep.  52. 

197:  see  also  t  Alsop  v.  Coit,  12 Mass. 40, 


>  See  1  Greenl.  Er.  f  441 ;  2  Dner,  Ins.  782,  783, S  26 ;  780  et  seq.  Note  X.  ;Marw 
aball  9.  United  Ins.  Co.  2  Wash.  C.  C.  397 ;  Mossa  «.  Deiawan  Ins.  Co.  lWash.C. 
C.  385;  3Ken^(9thed.)284,265,innote. 
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Of  the  liabOhy  instructions,  or  in  such  a  manner  as  he  had  a  right  to  expect 

of  losuianoe  •        /     \  »  » 

BrokeiB  and      or  require,  (wy 

Sek^empioym  ^<>^  ^^^^Y  ^  ^^^  broker  liable  to  an  action  f<Nr  negligence 
TO^  in  not  effecting  an  insurance  according  to  instructions,  hot 

PoUcybrokew  circumstauces  may  arise  in  which  be  wiU  be  so  liable  for  not 
may  be  liable     havins  dulv  called  on  the  underwriter  for  payment  of  losses: 

not  only  for  o         i^  «• 

negligence  in  thus,  a  policy  broker,  who  had  been  employed  to  effect  an 
ciea,  bm  abo  in  insurance,  having  omitted  to  make  timely  application  to  the 
ranndueon'  Underwriters  for  the  payment  of  a  lofls,  they  became  inscrf- 
ai^oatment       yent ;  and  the  assured  thus  lost  the  fruits  of  bis  insurance. 

■Tom  the  under- 

writer.  There  was  nothing  to  show  that  the  broker  ought  to  have 

called  upon  the  underwriters  to  settle  and  pay^  except  that  the 
policy  remained  in  his  bands  after  the  loss  had  happened ;  bat 
Lord  Ellenborough  thought,  that  from  this  circumstance  he 
must  be  presumed  to  have  promised  that  he  would  collect 
the  sums  due  from  the  underwriters  on  a  loss  happening,  in 
consideration  of  the  commission  received  for  effecting  the 
insurance,  (z) ' 

(v)  Delaney  «.  Stewart,  1  T.  Rep.  29.       (x)  Bontffield  v.  OreSBwell,  2  Caopb. 
Wilkinsoo  v.  Coverdale,  1  Esp.  75.   Wal-    9i4. 
lace  V,  Tellfair,  ibid.  76.  Glaser  v.  Cowie, 
llCanledlSel.  dS2. 


1  De  Taatet  v.  GrouniUat,  2  Wash.  C.  C.  132 ;  Dunlap'a  Paley's  Agency,  IS,  19. 

*  Where  the  assured  instructed  his  agent  upon  what  tenns  he  would  adjust  the  loO) 
and  the  agent,  by  a  hasty  reading  of  the  instructions,  mistook  them,  and  s^ed  the  to 
vpondifierent  terms,  be  was  held  to  he  answerable.  Ruiidlev.Mooie,3JQhn.CM.d6L* 


(165) 
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BBSGBimOJBr  0?  THE  ASSDBED  IN  THB  POUCT.  —  CONSTRXTOTION 

OF  THB  28  G.  in.   0.  66. 

^  74.  Wb  have  already,  in  briefly  noticing  the  main  re*  Descrfptioii  of 
qoiaites  of  the  policy,  stated  how  the  blanks  in  the  common  {he^^"^ 
printed  fomas  are  generally  filled  up  with  the  names  either  of  ^^^q^  ^ 

the  assured  himself,  or,  as  is  the  case  in  the  very  great  c  56. 

majority  of  instances,  of  the  broker  by  whose  instrumentality 
the  pdiey  is  actually  effectedv' 

We  will  now  proceed  to  give,  a  little  more  at  large,  the 
Ustory  and  present  state  of  the  law  as  it  relates  to  the  filling 
up  of  these  blanks  in  the  printed  forms. 

A  practice  appears  to  have  sprung  up  in  this  country  in  practice  of 
tiM  middle  of  last  century  of  effecting  policies  in  blank ;  i.  e.  ^^^^°f^ 
without  inserting  the  names  either  of  the  paityfar  whom  or 
bf  whom  they  were  effected*  (a)  * 

In  order  to  remedy  this,  an  act  was  passed  in  the  year 
1784  (i),  directing  that  the  name  of  the  person  interested^  or 
of  kU  agents  should  in  all  cases  be  inserted  in  the  policy. 

The  provisions  of  this  act  aj^ar  to  have  been  founded  on  r^^  ,,^^  ^^^^ 
a  miaeoneeptioa  of  the  real  nature  of  that  grievance  of  which  f-'^^^^l^ 
the  underwriters  complained.    What  the  underwriters  really  nature  of  the 
wanted  was  merely  to  know  the  name  of  some  (Hie  concerned 
in  eflfecting  the  policy,  no  matter  whether  principal  or  agent, 
to  whom  they  could  look  as  a  responsible  creditor.    What 
the  fegislature  appears  to  have  aimed  at  was,  as  far  as  possible 
to  compel  a  disclosure  of  the  name  of  the  person  really  inter- 
ested as  principal. 


(«)  Bray  V.  EdJe,  1  T.  Rep.  S1&    See    v.Horncaitle,!  Bos.ac  PoU.  321^3S2. 
daotbe  judgment  of  BaDer  J.  in  WooUT       (^)  23  Q.  3.  c.  44. 

>  See  4#<e,  25  and  note 

•  See  1  Phm.  Ins.  165;  Tomer  v.  Bonowt,  5  Wendell,  541;  S.  C.  8  Wendell,  144; 
BoiDwa  V.  Iteaer,  94  Wendell,  270. 
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Dcwription  of  •The  couTts  interpreted  the  act  strictly.  Very  aoon  after 
the  policy.  it  was  psssed  an  underwriter  took  advantage  of  it  to  evade 
^"i^o.^sT      his  contract  on  the  ground  that  the  agent's  name  was  not  in- 

'^•^' serted,  eo  nomine^  as  agent  (c) ;  and  another  policy  was  held 

165  *       void  under  the  same  law,  because  the  names  of  aUthe  parties 
SrS  act'^    interested  were  not  inserted  therein,  (d) 
G.  3.  c.  44  This  was  evidently  going  too  far.    In  fact,  the  law  was 

obviously  ill  adapted  to  secure  the  object  which  the  under- 
writers really  had  in  view ;  and,  like  all  restraints  on  the 
freedom  of  mercantile  contracts,  appeared  likely  to  prove  ex- 
tremely inconvenient  in  its  operation. 

§  75.  To  remedy  these  mischiefs,  therefore,  another  statote 

was  passed  in  the  year  1787  (e),  which  still  remains  the  law 

o{  the  land. 

Present  law,  This  act  provides  that  no  policy  shall  be  effected  without 

first  inserting  therein  "  the  name  or  names,  or  the  usual  style 

and  firm  of  dealing,"  either-^  1st,  of  ^^<me  or  more  of  the 

persons  interested;  "  2d,  of  the  **  consignor  or  consignees  of 

the  property  to  be  insured  ;  "  3d,  of  the  "  persons  resident  ta 

Oreat  Britain  who  shaU  receive  the  order  for  and  effect  tke 

policy  ;  "  4th,  of  the  ^^  persons  who  shall  give  the  order  to  tke 

agent  im$nediately  employed  to  effect  itJ^  * 

This  act  is  ooa-      The  courts  of  law  have  held  themselves  bound  to  give  diis 

utmost  Ube-       act  the  most  liberal  construction  the  words  will  bear. 

"^'  Thus,  in  a  case  that  arose  very  soon  af^er  the  passing  of 

ofthe^i^oir'  the  act,  it  was  held  that  the  consignees  of  the  bills  of  ladings 

aiso'ile  mdmS  ^ho  Were  also  the  general  agents  of  a  foreign  merchant|  had 

^menhant   *  ^*8^^  ^^  *®*'  ^^^  names  to  effect  an  insurance  on  the 

and  are  ia  poa-  goods,  ou  the  rcftisal  of  the  Consignees  of  the  goods  to  do  so, 

stractioosdear.  and  might  reoovor  as  ^^  consignees'^  within  the  meanii^;  of  the 

j^lntira^the^^  act,  under  a  count  alleging  that  they  had  effected  the  policy 

£i^  baveiT   ^  agents  for  the  foreign  merchant,  and  averring  the  interest 

'^voa  the      to  be  iu  him  (/) ;  as,  moreover,  it  appeared  in  the  same  case 

contignttt  of 

thtMOOdt  SO  to 

do,  u>  insure  ifi)  Bray  v.  Edie,  1  T.  Rep.  313.                  (<)  28  Q.  a  o.  96. 

the  goods  in  \d)  Wilson  v.  Reaston,  Paik.  16.  8th       (/)  Woolfl*  v.  Homoastle,  1  Boa.  & 

their  own  ^    q^^.  p.  p^^  £  x.  Rep.  464                 PnM.  316. 

names,  as 

agents  fcv  their 

Ibraign  princi-  - 

I  There  is  BO  statute  of  this  kind  in  tba  Uailad  States.     On  the  subjed  of  blank 
policies,  see  2  Doer,  Ins.  18,  flO ;  Toner  9.  BarrowB»  5  Weodellv  ^^ ;  d.  C.  8  ib.  144. 
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*ttiat,  ahhongh  the  foreign  merchant  had  given  ikem  no  direc-  Description  of 
tions  in  the  first  instance  to  insure,  yet,  as  it  was  clear  from  the  ^Hcy.  ^ 
his  original  instructions  that  he  intended  the  goods  should  be  ^^^^  ^ 

insured  by  some  one,  and  also,  as  he  had  afterwards,  directly  ^•^- 

he  heard  the  plaintiffs  had  effected  the  policy,  written  to  M^r^W 
approve  of  their  having  done  so,  the  court  held  that  they  siffnea'*  wirh- 
xnight  recover,  under  the  same  count,  as  ^^persom  receiving  of  theact?*^*^ 
tke  order  to  effect  the  insurance  "  within  the  meaning  of  the      *  166 
act,  for  omnis  raHhabUio  retrotrahiiur  et  numdato  ceqtdpa' 
ratur.  (g)     The  court  further  intimated  that  as  the  plaintiff  if  tbev  employ 
had,  in  point  of  fact,  given  the  immediate  order  for  the  policy,  are'^^jiS^ 
and  employed  the  broker  by  whom  it  was  actually  effected   f^wwL'tJr'*^ 
they  might  recover  under  the  same  count,  as  ^^  persons  giving  insurance.** 
the  order  to  make  the  insurance j**  within  the  meaning  of  the 
act.  (A) ' 

As  it  farther  appeared  in  this  case  that  the  foreign  mer-  The  consijpees 
chant  bad  drawn  a  bill  upon  the  plaintiffs  for  300/.,  upon  the  Miag  who 
security  of  the  bills  of  lading  and  the  expected  policy,  and  andVairSu 
that  this  bill  the  plaintiffs  had  accepted  and  afterwards  paid  :  drawn  on  the 

it<iiti'-rt»  r         7   security  there- 

the  court  held  that  the  plamtins  were  ^^  parties  interested  ^^  of,  are,  up  to 
within  the  meaning  of  the  act,  to  the  extent  of  300/.,  and  as  suchbjUs^  ^ 
such  that  they  had  a  right  to  insure  in  their  own  names  and  i^f^'tf^u^ 
on  their  oum  account  up  to  that  amount ;  and  accordingly  to  {Je  ^*'^*^ 
that  extent  the  court  allowed  them  to  recover  on  the  second 
count  of  the  declaration,  which  averred  the  interest  to  be 
m  Aemy  and  that  thep  had  effected  the  policy  on  their  own 
account,  (t) ' 

Upon  this  act  it  has  been  further  decided,  that  where  a  The  word 
policy  is  effected,  even  for  a  person  resident  in  this  country  never  be  inaert- 
by  a  broker  or  agent  (dso  resident  herCy  it  is  not  necessary  to  ^dm  the  policy. 
add  the  word  ^^  agent "  or  any  other  description  to  his  name  iimn^'puipoM 
in  the  pohcy  itself  (j) ;  that  an  agent  for  a  limited  purpose  is  "ctT^***^^ 
as  much  within  the  act  as  a  general  agent  (k)  *  and  that  where  Naming  parties 

as  "  tnuuet  *'  is 
a  sufficient  in- 
ig)   Wolff  •.  Bonosstle,   1  Bos.  &       O)  ^  Vignier  «.  Swaiason,  1  Bos.  dc  sertion  of 

PhU.  316.  Pull.  346.  n.  "  ikwr  unud 

(A)  IWd-  it)  BeU  9.  Gibon,  1   Bos.   &  PulL  '^fi^'^ 

(OlWd.  345.  5Jilhin^W 

1  See  Ante  143^  note. 

•  See  Ante  143»  note;  2Duer  Ins.  104,  f  9;  44,43,  f  29;  Patnam  v.  Mer.  Marine 
l0S.  Go.  5  Meicali;  386;  French  v.  Hope  Ins.  Co.  16  Pick.  387. 

*  Sao  FioBsy  v.  Bedford  Com.  Ins.  Co.  SMeteaU;  3SB. 
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the  assotedin 
thepoUcy. 
Coiwtructioa  of 
the  28  O.  3. 
C.56. 

167* 

The  subsequent 
adoption  of  the 
policy  by  the 
parly  for  whom 
It  was  effected, 
is  equivalent  to 
a  previous  au- 
thority from 
him  to  insure, 
and  constitutes 
the  party  who 
effects  tne  po- 
licy "  a  person 
receiving  the 
ofder  to  effect 
the  ifuurance 
wiikinthe 


ling  of 


illus- 
trating this 
principle. 
Hagedom  v. 
Oliverson. 


the  policy  was  effected  in  the  names  of  the  parties  really 
^interested,  the  naming  such  parties  in  the  policy  mexAj  as 
the  "  trustees  of  Messrs.  A.  B.  and  C,"  may  be  considered  as 
an  insertion  '^  of  their  usual  style  and  form  of  dealing  ^^  under 
the  act,  (/) 

We  have  also  seen  that  one  of  the  points  determined  in  the 
case  of  WooUf  v.  Horncastle  was  this  —  that  the  subeequent 
adoption  of  the  policy  by  the  party  for  whom  it  was  intended 
to  be  made,  is  equivalent  to  a  previous  authority  to  effect  it, 
and  constitutes  the  party  making  it  <<  a  person  recemng  tie 
order  to  effect  the  insurance  "  within  the  meaning  of  the  act ; 
and  this,  by  virtue  of  the  general  principle  of  the  law  of 
agency,  that  omnis  raiihabUio  retrotrakUur  et  mandato  cequ^ 
paraiur.^  Lord  EUenborough,  indeed,  in  one  case,  suggested 
a  doubt  whether  that  maxim  could  be  applied  when  the  statute 
required  the  names  of  a  particular  description  of  persons  to 
be  inserted  in  the  policy,  (m)  This  must,  however,  be  re- 
garded as  the  hasty  expression  of  an  unfounded  doubt ;  the 
case  in  which  it  occurs  was  decided  on  another  ground,  and 
the  principle  it  impugns  has  been  ratified  by  the  highest  court 
of  judicature  in  this  country,  and  acted  upon  by  Lord  Elllen- 
borough  himself,  in  at  least  one  case  of  more  recent  date  than 
that  in  which  he  is  reported  to  have  expressed  a  doubt  of  its 
soundness,  (n)  Out  of  the  many  cases  that  might  be  cited, 
the  following  will  be  a  sufficient  illustration  of  this  general 
principle,  as  applied  to  the  interpretation  of  this  statute.  A 
policy  was  effected  in  London,  through  the  medium  of  a 
broker,  by  the  orders  of  Hagedom^  in  the  usual  form,  ^'  as  well 
in  his  oum  name  as  for  and  in  the  name  and  names  of  all  wham 
U  might  cancem.^^  This  policy  was  effected  by  Hagedom 
for  Schroeder^  a  foreign  merchant,  who  had  given  him  no 


(/)  Hibbert  v,  Martin,  1  Camp.  538.  &  Bel.  485.    Bariow  o.  Ledde,  4  J.  & 

(m)  Bell  9.  Janson,  1  Made  &  Sel.  203.  Moore,  80.    The  law  is  the  same  m  the 

(n)  Lucena  v.  Craufurd,  1  Taunt.  325.  United  States;  see  per  Kent,  C.  J.  m 

8.  C.  in  the  House  of  Lords,  3  Bos.  dc  t  Steinback  v.  RMnelandw,  3  John.  CM. 

Pull.  N.  R.  269.    Stirling  v.  Yaughan,  11  281 ;  1  PhiH.  Ins.  157.  3  Kent,  (6th  ed.) 

East,  623.    Routh  v.  Thompson,  13  East,  256. 

274.    Hagedom  p.  Olivenon,  2   Maule 


>  Finney  v.  Fairhaven  Ins.  Co.  5  Metcalf,  192 ;  Watldns  v,  Durand,  1  Potter  (AU.) 
251;  1  PhiU.  Ins.  157;  Aiae,  147, 148,  in  note ;  25  note. 
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prevkmB  authority  for  that  purpose,  and  who  dkf  not  ^'do  any  DonnpiKii  of 
act  to  adopt  the  policy  till  nearly  two  years  after  k  ifraa  thepo}jey. 
effected,  when,  long  after  a  Toas  bad  occurred,  be  wrote  to  ^^!^^^a* 
Hagrdom to  the  eSeciihcU  he  hoped  he  had  settled  the  Um  ^•^- 


wUk  ike  undenffriiers  on  the poUcy  in  question : --*-8iich  adop*       *  168 
tion  was  held  by  Lord  EUenboroiigh  and  the  test  of  the^be^^tioii 
ccNort  to  be  equivafent  to  a  previoos  authority  to  insure,  io)      ^honSA  uKNuir 

Of  coarse,  as  no  act  of  one  man  ean  be  ratified  by  another,  it  mwt  b^  * 
usleas  that  other  is  cognizant  of  what  has  previously  been  wJI^i^S^ 
done,  ao  the  par^  for  whom  the  insurance  is  intended  to  be 
made  cannot,  by  any  after  authority  to  insure,  be  considered 
to  adopt  the  previous  insurance,  unless  at  the  time  of  giving 
such  authority  he  knew  as  afa^A  that  the  prior  insurance  had 
been  made.  This,  indeed,  is  so  plain  on  principle,  that  it 
requires  no  authority  to  enforce  it,  but  it  is  all  that  was  really 
decided  in  the  case  of  BeU  v.  Janson.  (p) 

In  this  case,  in  order  to  prove  that  the  broker  effecting  the  caae  of  BeD  v. 
policy  was  the  person,  as  averred  in  the  declaration,  "  who  Maute  ii^Sd. 
received  the  order  for  and  effected  the  insurance,"  a  letter  ^^• 
was  produced,  directed  to  him  from  his  principal,  who  resided 
abroad,  ordering  an  insurance  to  be  made  upon  the  same 
property  on  which  he  had  actually  effected  the  policy.    On 
its  appearing,  however,  that  this  letter  had  not  b^n  received 
by  the  looker  until  three  days  after  be  had  procured  the 
poUcy  to  be  made,  and  also  that  at  the  time  of  writing  it  the 
foreign  principal  was  not  aware  that  any  such  policy  had  in 
fact  been  made^  Lord  Elbnborough  held  this  proof  insufficient 
to  support  the  averment,  because,  even  admitting  a  subse- 
quent ratification  <»r  adoption  to  have  the  same  effect  as  an 
original  authority,  yet  a  letter  thus  written  in  ignorance  of 
what  had  actually  been  done,  could  not  possibly  be  considered 
as  amounting  to  such  a  ratification,  (q) 
'    It  may,  therefore,  be  laid  down  as  a  well-established  rule, 
*that  where  the  pcdicy  has  been  made,  without  any  previous       #  j^gg 
instruction  or  authority,  by  a  broker  in  this  country  for  his 


(•)  Hagedon  «•  0liv«noii,  2  Maole  dc  N.  B.    TtuB  ease  was  also  io  •  great 

ScL  479l,  decided  the  year  after  fieli  t .  measare  decided  upon  tbegroaod  that  the 

JaasoB.    See  also  Archangel  v,  Tbomp-  declaration  ooataiaed  an  tafna$m§nn€m 

SOB,  3  Camp.  090^  abo  befoie  Lord  EUen-  that  the  parties  effecting  the  policy  were 

bonvgh  at  Nisi  Prim.  penons  who  had  leoeired  the  order  to  ia- 

(/)  See  that  eaee,  1  Maiile  &;  fleL  903.  saiv* 

(f)  Bdle.  JansQB,  1  llaide  ft  SeLSOS. 

*  VOL.  L  15 
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Oflaaqptkm  of  principal  abroad,  its  adoption  or  ratification  by  such  principal, 
the  poiicj.  after  the  fact  of  its  having  been  so  effected  has  bc^n  nmde 
Sjaso^aT  ^  Itnown,  is  equivalent  to  a  previous  authority  to  effect  it,  and 

^'^' constitutes  the  party  by  whcxn  the  policy  has  been  made  ^^  a 

joersam  teeming  the  order  to  insure j^^  witbin  the  meaning  of 

itm  statute  now  under  eonsideiation.  (r)^ 

TheNniit  of         Such,  then,  having  been  the  wise  latitude  of  the  interpreted 

^s?no  pou^    ^ion  adopted  by  the  courts,  the  result  of  the  legishiticm  on  this 

wribedM^'^^  subjcct  has  been  merely  to  render  it  necessary  that  the  name 

poUcy  broker  at  in  dbnost  oR  coscs^  of  (he  insurance  broker)  should  be  inserted 
pear  on  the^  therein  ;*  and  the  act  of  parliament,  as  construed  by  the  judges, 

oftbeiiutru- 
mem. 

(r)  For  a  owrioiM  iHusmtioii  of  the  general  iwiiMqiile^  see  Bailow  v.  Locide^  4  J.  B. 

Moore,  8. 


>  See  aate,  25^  aad  note ;  147, 148»  and  nolea. 

>  See  ante,  25  and  notea.  "  In  the  United  States,"  says  Mr.  Duer,  "  by  a  practioe 
flo  universal  that  it  may,  perhaps,  be  deemed  to  have  acquired  the  foioe  of  kw,  the 
naoes  of  the  knmediate  parties  to  the  contract,  that  is,  of  the  individoal  or  company 
agraeiag  to  assume  the  risks,  and  of  the  person  effecting  the  insBranoe,  must  be  me»> 
tioned  in  the  policy ;  but  the  names  of  those  on  whose  account  and  for  whose  indem- 
nity the  insurance  is  made,  are  not  necessary  to  be  inserted."    2  Duer,  Ins.  9,  §  8. 

*(  In  some  caees  the  insnrance  is  expressed  to  be' on  aoooont  of  the  ow&en;  'insann 
(on  account  of  apersoni^  peiaons,  to  be  thereafter  named ; '  but  its  most  usaalfoim  is» 
'  on  account  of  whom  it  may  concern/  The  words, '  on  account  of  whom  it  may  con- 
cern,' are  oo<exlensive,  in  their  possible  aj^Ucation,  with  the  general  danee  of  the  Lon- 
don policy."    2  Duer,  Ins.  29,  4  21. 

Under  appropriate  expressions  of  this  land  the  rules  of  law  authorize  extrinsic  evi- 
dence as  to  the  parties  in  interest,  and  who  may  enforce  their  claims  upon  such  policy, 
though  not  particulariy  named  therein.  Finney  v.  Bedford  Com.  Ins*  Co.  8  MeicsJf, 
348,  350.  The  persons  on  whose  account  the  insurance  is  thus  made  are  really  parties 
to  the  contract.  They  have  not  simply  a  beneficial  interest,  but  they  are  the  persons 
whom  the  insurer  diiectly  promises  to  indemnify,  and  it  is  only  on  this  ground  that  an 
aetion  on  the  policy  is  maintainable  in  their  name.  1  Phill.  Ins.  1S2.  Newton  a. 
Douglas,  7  Hair.  &  John.  450 ;  Buck  v.  Chesapeake  Ins.  Co.  1  Peters,  (S.  C.)  151. 

If  the  party  effecting  the  insurance  descnbes  himself  *'  as  agent,"  without  any  more 
particular  description,  parol  evidence  is  admissible  to  show  for  whom  the  insoranoe  was 
really  intended,  in  the  same  manner  as  if  the  policy  had  contained  the  usual  danse, 
"  on  account  of  whom  it  may  concern,"  or  other  words  of  equivalent  import.  Davii 
V.  Boardman,  12  Bfass.  80.  But  where  the  person  effeoting  the  insarance^  describes 
himself  as  the  agent  of  a  particular  person,  the  policy,  by  its  necessary  oonatmction, 
enures  only  to  protect  an  interest  of  party  thus  named  as  prindpal.  Russell  e.  N. 
E.  Mar.  Ins.  Co.  4  Mass.  82 ;  Hohnes  v.  United  Ins.  Co.  2  John.  Cas.  329. 

But  a  policy,  made  in  the  name  of  a  particular  person,  who  is  the  owner  of  a  smaD 
proportion  in  interest  of  the  property  insured,  without  any  words  indicating  an  inten- 
tion to  insure  beyond  his  own  interest,  cannot  be  made  effectual  to  cover  the  interest 
of  others,  though  they  be  his  partners  or  co-owners,  upon  parol  proof  that  the  applica- 
tion for  insurance  was  for  such  others,  as  well  as  for  the  party  named,  and  that  this 
was  well  known  to  the  insurers,  and  that  it  was  the  intention  and  understanding  of  all 
the  parties,  that  the  policy  vras  to  cover  the  interest  of  ah  the  owners.    Finney  e.  Bed- 
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has  been  reduced  to  a  mere  prohibition  against  policies  in  Description  of 

•  I      ,  o  «  theaflBored  in 

Dlank*  the  policy. 

Construction  of 
: the  38  G.  3. 

egg. 

iord  Ins.  Co.  8  Metcalf,  348 ;  3  Kent,  (9th  ed.)  2S8 ;  Graves  v.  Boston  Marine  Ins.  Co. 
2  Craach,  419, 440 ;  ante  146,  note.  Where,  however,  the  policy  sUted  that  the  plain- 
lifl^  A.  B.,  "  or  as  agent,*'  made  insoranoe,  d&c,  and  it  was  agreed  by  the  parties  that 
the  insiuaaoe  was  made  for  the  benefit  of  the  plaintiff  and  another  joint  owner,  the 
plaintiff  recovered  the  whole  amount  of  the  loss  in  his  own  name,  for  the  use  of  him- 
self aad  the  other  joint  owner.    Davis  9.  Boardman,  12  Mass.  80. 

In  fijder  v.  Ocean  Ins.  Co.  20  Pick.  299,  the  policy  was  effected  by  the  plaintiff  in 
feM  own  name  *'  for  whom  it  might  conoem,  loss  payable  to  Nathaniel  Curtis  "  Itappear- 
ed  that  Cuitii  had  no  interest  whatever  in  the  insurance,  and  it  was  held  thai  the  action 
for  the  recovery  of  a  Io»  on  account  of  the  parties  really  interested,  was  properly  brought 
in  the  name  of  the  plaintiff.  In  Farrow  v.  Commonwealth  Ins.  Co.  18  Pick.  93,  the  de- 
foodanis  caused  to  be  insured  *'  Copeland  &  Lovering  for  the  ownecs— toai  payable  to 
Copeland&  Lovering."  The  plaintifls  were  the  owners  really  insured,  and  they  were 
aUowed  to  recover  on  the  policy  in  their  own  names,  Copeland  &  Loveriog  having  con- 
sented thereto.  See  also  Huribert  e.  Pacific  Ins.  Co.  2  Sumner,  471 ;  Reed  t .  Pacific 
Ins.  Co.  1  Metcalf,  170 ;  Jefferson  Ins.  Co.  v.  Cotheal,  7  Wendell,  82;  XiSnrus*.  Com- 
mon wealth  Ins.  Co.  5  Pick.  76 ;  2Duer,  Ins.  10,  ^  9,  and  cases  in  note ;  Toppan  v.  Atkin- 
son,  2  Mass.  369.  It  must  appear  that  a  policy  was  made  in  behalf  of  a  person,  for, 
otherwise,  though  he  has  an  interest  correspondmg  to  that  described  in  the  policy,  it 
will  not  be  covered.  Baudoy  v.  Union  Ins.  Co  2  Wash.  C.  C.  301 ;  Alliance  Mar. 
Asenr.  Co.  v.  State  Ins.  Co.  8  Louis.  B.  1 ;  Steinbach  o.  Rhinelander,  3  John.  Cas. 
269;  Lee  p.  Mass.  F.  and  M.  Ins.  Co.  6  Bilass.  208  ;  Lawrence  v.  Sebor,  2  Caines, 
203 ;  Lawrence  v.  Van  Home,  1  Caines,  276 ;  De  BoUe  v.  Pennsylv.  Ins.  Co.  4 
Wharton,  66.  The  assured  must  have  an  interest  in  the  property  when  the  insur- 
ance was  made,  and  at  the  time  of  the  loss.  Hancox  v.  Fishing  Ins.  Co.  3  Sumner, 
142;  Bider  r.  Ocean  Ins.  Co.  20  Pick.  290.  It  appears  from  the  case  of  Buck  v. 
Chesapeake  Ins.  Co.  1  Peters,  (8.  C.)  191,  that  a  policy  will  be  applied  to  the  interest 
intended  by  the  penon  ordering  it,  and  on  whose  account  the  agent  effects  it,  as  far  as 
snch  an  application  of  it  is  consistent  with  the  terms  of  the  policy,  and  not  merely  to 
that  of  the  person  or  party  knoMm  to  the  broker  or  agent  as  behig  interested.  Seealso^ 
8«imans  v.  Loring,  1  Mason,  127. 

An  insurance  on  aooonnt  of  the  owners,  seems  to  extend  to  those  only  who  have  a 
legal  interest  in  the  subject  insured.    Pacific  Ins.  Co.  v.  Cadett,  4  Wendell,  79  ;  8.  C. 

I  ib.  991 ;  Cadett  v.  Pacific  Ins.  Co.  1  Paine,  C.  C.  619 ;  Foster  o.  U.  8.  Ins.  Ca 

II  Pick.  89. 

If  there  be  no  general  dause  in  the  policy,  the  poUcy  will  cover  only  the  interest  of 
the  party  named.  Dumas  9.  Jones,  4  Mass.  647 ;  Graves  v.  Boston  Mar.  Ins.  Co.  2 
Cranch,  419  ;  Peanon  o.  Lord,  6  Mass.  81 ;  Murray  v.  Cd.  Ins.  Co.  11  John.  302. 
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•CHAP.  VII. 


Oftbeihip. 


OF  THB  SHIP. 


Thc  ship  in  which  the  voyage  indured  is  to  be  performed 
has  so  important  a  bearing  on  the  rights  and  liabilities  of  the 
parties  to  a  policy  of  insurance,  that  it  will  be  better  to  con- 
sider it  separately  than  under  the  general  head  of  subjects  of 


marine  msurance. 


We  will  consider, 

1.  The  naming  of  the  ship  in  thc  policy. 

2.  Insurance  on  goods  '^  in  ship  or  ships." 

3.  Of  changing  the  ship  in  the  course  of  the  voyage. 


01  tlie  name  of 
tlieshipm  the 
policy. 

fieasoQ  why 
the  ship  must 
be  naxnedui 
the  policy. 


An  error  in  the 
name  is  unim- 
portant if|  in 
fact,  the  under- 
writer has  not 
thereby  been 
milled. 


Sect.  1.  Of  the  Name  of  the  Ship  in  the  Policy. 

§  76.  We  have  already  seen  that  the  name  of  the  ship  in 
which  the  voyage  is  to  be  performed,  must  be  accurately 
specified  in  every  policy,  on  the  ground  that  the  underwriter 
has  a  right  to  be  informed  of  every  thing  material  to  the  risk ; 
the  nature  of  which  would  obviously  be  very  different  upon 
ships  of  different  degrees  of  seaworthiness. 

It  has  also  appeared  that,  although  the  name  must  generally 
be  inserted  with  accuracy,  yet  as  it  is  only  required  to  be 
so  inserted  for  the  purpose  of  identifying  the  ship^  an  error  in 
the  name  will  be  unimportant,  if  it  can  be  clearly  shown  that 
the  underwriters  were  not  misled  by  it,  but  that  they  really 
intended  to  insure  a  risk  to  be  carried  on  in  the  very  ship 
on  which  the  loss  occurred,  in  respect  of  which  the  assured 
claim  to  recover,  the  principle  being  that  nU  facit  error 
nominis  cum  de  corpore  constat,  {ay      Accordingly,  in  our 

(a)  See  Emeiigon,  chap.  vi.  sect  11.    navisnon  attenditur,  quando  ex  aliis  ci^ 
▼ol.  L  p.  160 :  *^  EjTor  nominis  alicujus    cumstanciis  constat  de  navis  identitate.'* 


VSee  1  Duer,  Ins.  173,  f  21. 
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^common  policies,  after  the  names  of  the  ship  and  master,  Of  the  name  or 

•  "■/*»*  ,  the  ^hip  in  the 

come  tbe  words^  ^^  or  by  whattoever  omer  name  or  n€unes  policy/ 

the  same  slup^  or  Ae  master  thereof^  is  or  shall  be  named  or      177*     ' 

cttUedJ^ 

The  following  cases  show  the  degree  of  accuracy  practically  ^^"T.^^^^P^ 

required  on  this  subject.     An  insurance  was  effected  on  ship^  accuracy  preo- 

as  on  a  ship  '<  called  the  Leopard  :^^  it  appeared  that  the  name  £ti!»  x^pe^ 

oi  the  ship  was  in  fact  the  Leonard^  and  that  she  had  never 

been  called  the  Leopard;  it  being  proved,  however,  that  the 

ship  lost  was  the  same  that  the  underwriters  intended  to 

insure,  the  Court  held,  that  by  virtue  of  the  above  clause  in 

the  policy,  the  variance  in  the  name  had  no  effect  on  the 

validity  of  the  insurance,  (b)    So  where  an  American  ship 

called  3%e  President  was  described  in  the  poUoy  as  '^  the  good 

ship  called  ^  Z%e  American  ship  President; '  "  but  it  clearly 

appeared  that  the  error  had  arisen  from  the  blunder  of  the 

broker's  clerk,  and  that  the  ship  lost  was  really  that  on  which 

the  underwriters  meant  to  instire,  the  error  of  name  was  held 

immaterial,  (c)     And  the  decision  of  the  Court  was  the  same 

in  another  case,  where  a  ship  really  called  by  the  Spanish 

name  of  Las  Tras  Hermanas,  was  described  in  the  poUcy 

by  an  English  translation  of  the  name,  as  "  2%a   Three 


Vessels  in  mercantile  usage  are  known  by  different  tech-  A  misdeflcrip- 

i«.^.  i.<i.vi*  X  r  6  tloQ  in  the  pol- 

nical  designations,  as  shtps,  barks^  bngSy  sloops^  schooners^  &c. ;  icv  of  the  Und 
and  if  the  underwriter  were  not  in  fact  acquainted  with  the  be  impoitaaS^^f 
vessel  on  which  the  insurance  was  intended  to  be  effected,  ^®  underwriter 

'  were  tneret>y 

he  might  be  misled  by  a  description  of  the  vessel,  which  was  P^  I  ^^ 
felse  in  this  respect/  it  would  av<Md 

Thus,  although  the  word  ship,  in  its  general  acceptation,   -   ^'°^' 
comprehends  vessels  of  all  descriptions,  yet  in  its  technical 
sense,  and  amongst  nautical  men,  it  is  used  in  contradistinc- 
^on  to  smaller  species  of  craft,  and  means  a  vessel  toiih  three       *  172 
mastsy  and  generally  of  larger  dimensions. 

The  underwriter,  therefore,  wh^vas  ignorant  of  the  real 


(S)  Hanter  v.  Molineaz,  before  Lee  C.    ^ipETe  Mesurier  o.  Vaughan,6  East,  381. 
J.  17th  Dec.  1744,  cited  in  6  East,  265.  (i)  Clapham  r.  Cdogao,  3  Camp.  382. 


>  See  1  Doer,  Int.  173^  f  31. 
15* 


174  or  Tua  ship. 

ortha  nmeor  oatsre  of  tbe  particolar  reosel  on  which  the  ptdiev  was  sonefat 
poUc^  to  be*  efFected,  might  be  iaduoed  to  insure  a  brig,  sloop,  or 

other  smaller  craft,  if  described  in  the  policy  as  a  tUp,  at 
a  lower  rate  of  premium  than  he  might  have  asked  had  ite 
q[>ecie8  been  truly  described ;  and  if  the  party  insuring  pur- 
posely misdescribed  tbe  Tessel  with  the  fraudulent  iateat 
of  deceiving  the  underwriter,  in  such  case,  but  in  no  other, 
the  policy  might  be  held  void  for  such  misdeseription.  (e) 
If  the  misdescription  be  not  of  such  a  nature  as  to  diroinisk 
the  rate  of  premium  it  is  entirely  unimportant,  and,  gene- 
rally speaking,  the  general  term  ship  is  quite  a  sufficient 
description,  unless  it  be  calculated  to  mislead  the  underwriter 
in  this  respect.  {fY 
Ashipintend-  As  the  amount  of  hazard  incurred  on  any  ship  is  very 
as  a  letter  of  greatly  increased  by  her  being  employed  as  a  prwaieer  or 
JSSlfoS^ffto  fe^''  ^/  fn^^^rque^  Emerigon  considers,  upon  the  principle 
be  80  <ic8cnb9d  gboyc  laid  down,  that  a  ship  intended  to  be  so  employed 
ought  to  be  described  accordingly  in  the  policy  by  whidi  she 
is  insured  (g) :  but  it  is  quite  certain  that  if  it  were  verbally 
represented  to  the  underwriter  that  such  was  her  destinatioa, 
this  would  be  sufficient  in  this  country,  though  she  were  not 
so  described  in  the  policy. 


Sect.  II.  Insurance  on  goods  **  on  board  ^p  or  Ships.^^ 

Insurance  on         §  77.  Cases  wiU  frequently  occur  in  the  widely  extended 
S^Ssfaip  or      operations  of  modern  commerce,  in  which  it  may  be  utterly 

'^'P*** impossible,  or  would  be  highly  injurious,  to  compel  the  parly 

insuring  to  insert  in  the  policy  the  name  of  th6  ship. 

(«)  Emerigon,  ohap.  iv.  sect.  3.  vol.  i.  (/)  Vbid. 

^  163, 164.  ed.  1827.  (^)  Ibid.  p.  165. 


1  Where  an  insorance  was  efiectdfl|^ew  York,  on  goods  laden  or  to  be  laden  oa 
board  the  Brig  "  A.,"  from  one  pc^E^Bther,  and  they  were  in  a  vessel  called  the 
**  A.,"  which  was  lost,  and  it  appeai|[ypFthei!e  were  two  vessels  frequenting  that  port 
called  "  A.,'*  one  a  brig,  and  the  other  a  schooner,  half  brig,  brigantine,  or  hermaphro- 
dite brig,  and  the  goods  were  shipped  in  the  latter  vessel,  it  was  held,  that,  witbottt 
proof  that  the  vessel,  in  which  the  goods  were  laden,  was  in  the  contemplation  of  tbe 
parties  at  the  time  of  the  ooatract,  it  could  not  be  presomed  that  the  parties  meant  a 
different  vessel  from  that  described  in  the  policy.  Sea  Ins.  Co.  v.  Fowler,  21  Wen- 
dell, 600. 


09  THB  0RIP.  ITS 

A  merchant  who  has  ordered  a  consignment  of  goods  from  lusaranoe-oD 
some  distant  port,  may  be  very  anxious  to  effect  an  immediaie  boani  ship  or 
^insmraoce  on  his  mercbaadise,  while  he  is  utterly  ignorant  JEtl 


of  Ae  particular  ship  by  which  his  foreign  agent  may  be  able  2|^^'^|^  ^ 
to  coneifni  it:   in  time  of  war,  when  merchant  vessels  are  insuring*' by 

«  ».       *  .  i_  .      -.-  r       •!•  1  •         ship  or  ships.** 

obliged  to  take  such  opportumties  of  sailing  as  the  varying      ^^  ^70 
ibrtanes  of  the  hostile  parties  may  chance  to  afford  them, 
this  uncertainty  is  of  course  increased  to  a  very  considerable 
extent. 

To  compel  the  merchant  under  such  circumstances  to  com- 
ply rigorously  with  the  rule  which  requires  the  ship  to  be ' 
named  in  the  policy,  would  be  manifestly  absurd ;  a  relaxa- 
tion, therefore,  of  the  principle  has  in  such  cases  been  per- 
mitted by  the  laws  or  the  practice  of  all  maritime  states,  and 
the  party  effecting  the  policy  is  allowed  to  insure  his  goods 
*^  on  board  any  ship  or  shipsj*^  on  condition  of  declaring  on 
the  hce  of  the  policy  as  soon  as  he  becomes  aware  of  it,  and, 
if  possible,  before  the  loss,  the  name  of  the  ship  or  ships  on 
board  of  which  tfiey  have  actually  been  loaded.  (A) 

This  mode  of  insuring,  however,  being  an  exception  to  the  This  mode  of 
general  rule,  which  requires  the  name  of  the  sUp  in  every  Xwe^  where 
to  be  stated  in  the  policy  at  the  time  of  its  subKription,  j^^^l^r^at 
only  be  allowed  in  those  cases  in  which  tbe  party  effect-  g^  ^^i*^** 
iBg  the  insurance  is  bond  Jide  and  in  fact,  ignorant  of  the  the  goods  are 
name  of  the  ship  or  ships  by  which  the  goods  insured  have 
been  consigned. 

It  amounts,  indeed,  to  a  representation  of  such  ignorance ; 
sad,  therefore,  if  a  party  who  has  adopted  this  mode  of  insur- 
ance knew,  at  the  time  of  effecting  the  policy,  the  name  of 
any  one  of  the  slup  or  ships  on  board  of  which  the  goods  in- 
sured were  really  loaded,  the  withholding  such  name  would 
vitiate  the  policy,  (i)  * 

{k)  In  E^i^jk/ the  legality  of  this  prac-  Comm.  art.  337.  Boalay-Faty,  Coars  de 

tioe  was  declared,  as  far  hade  as  1794,  to  Droit,  Comm.  torn.  iti.  sect  &  p.  410— 

be  loo  well  futahlirfied  to  be  disputed  416:  soia  the  Umud  Stotei^ see 3 Kent 

(Kewley  «.  Ryan,  2  H.  Bl.  348) :    in  (5th  ed.)  257,  258.  ed.  1844.    PhilUps  on 

Ranee  it  has  been  ably  explained  by  Ins.  174.  et  uq. 

fiuerigoo,  chap.  vi.  sect.  5.  **  Assurance  (t)  LyUch  v.  HamiltOQ,  3  Taunt.  37. 

in  quatit,^*  vol.  L  p.  173.  ed.  1827.    See  confirmed  in  error  in  Lynch  v,  Dumsford, 

also  Ordoon.  tit.  vi  art.  4     Code  de  14  East,  494. 

1  a  may,  perhaps^  be  doabtfal,  whether,  nnder  such  oirenmstaBces,  a  knowledge 
of  the  name  of  the  ahip^  on  boaid  of  which  the  goodt  so  inraied  were  loaded,  wooM 


178 


Of  THB  fSHIP* 


Insurance  on 
goods  "on 
board  ship  or 
ships." 

174* 

The  true  name 
of  the  ship, 
when  known, 
should  be  de- 
clared by  a  me- 
morandum on 
the  policy. 

But  a  wittake 
in  such  deck* 
ration  may  be 
collected. 


An  insurance 
on  goods  on 
board  "  ship  or 
ships"  attaches 
at  any  port 


*With  regard  to  the  subsequent  declaration  by  the  assured 
of  the  name  of  the  ship  or  ships  when  known  to  him,  the 
practice  generally  is  for  the  broker,  on  ascertaining  the  fact, 
to  indorse  the  declaration  of  the  name  or  names  as  a  memo- 
rand  urn  on  the  policy ;  it  is  not,  however,  necessary  that  this 
declaration  should  be  in  writing,  and,  therefore,  if  writtea  oo 
the  policy,  its  stating  the  name  of  the  ship  err<me4nt$bf  mil 
not  be  fatal  to  the  contract. 

Thus :  a  policy  was  effected  for  a  voyage  "  at  and  from 
Archangel  to  Great  Britain,"  <*  on  goods  to  be  thereafter 
valued  and  declared  by  ship  or  ships.'' 

The  broker,  after  the  policy  was  thus  effected,  having 
received  wrong  information  as  to  the  ships  on  which  the 
goods  were  to  be  loaded  at  Archangel,  wrote  the  following 
declaration  on  the  policy,  and  got  it  signed  by  the  under- 
writers :  — 

^^  Hie  interest  attached  to  ibis  policy  is  hereby  declared  ia 
be  shipped  on  board  the  Tweeside  Venner  and  the  Nqtiwrns.^* 

Shortly  afterwards  the  broker  discovering  that  the  goods 
had,  in  fact,  been  shipped,  not  on  board  the  Tweende  Venner 
and  the  NeptunuSy  but  on  board  the  AmerictL^  inserted  a  fresh 
memorandum  in  the  policy,  by  which  the  interest  was  de- 
clared to  be  on  board  the  latter  ship :  this  the  underwriter 
would  not  sign,  and  afterwards  refused  to  pay  a  loss  on  the 
goods,  on  the  ground  that  the  policy  had  never  attached  on 
any  goods  shipped  by  the  America. 

But  Lord  EUenborough  held,  that,  as  the  declaration  of 
interest  need  not  have  been  in  writing  at  ail,  the  first  decla- 
ration did  not  form  any  part  of  the  contract,  and  that  the 
mistake,  being  a  mere  blunder  in  the  names  of  the  ships  jost 
declared,  might  be  corrected  without  any  fresh  stamp,  and 
that  the  policy  attached  upon  the  goods  shipped  on  board  the 
America,  in  the  same  manner  as  if  the  first  declaration  had 
never  been  made,  {j) 

As  the  merchant  may  be  ignorant  of  the  name  of  the  exact 

U  )  Bobinson  ©.  Touray,  3  Camp.  157.    1  Maule  &  ScU  217. 


be  sufficient  to  vitiate  the  policy  unless  the  assured,  or  party  who  effects  the  policy, 
has  m  adcUUon  a  knowledge  of  facU  and  oiroiunManoes  in  ooonectioa,  which  go  to 
©nhaiKjo  the  risk.    2  Duer,  In*.  404  et  seq. 
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^*|>cnt  at  which  the  goods  any  be  loaded  on  board,  an  intar-  inmnmoe  on 
anee  on  goods  ^'  on  board  ship  or  riiipa ''  will  attach  on  goods  ECwi  si^or 
kMided  at  any  port  within  the  Hmit#  oif  the  voyage  insured  (k) :  '^p^** 


tfaoo^  of  coarse  it  would  not  cover  a  consignment  sent  from      *  175 
a  different  part  of  the  world  from  that  mentioned  in  the  Vithia  the 
policy,  or  from  any  place,  in  short,  not  comprised  within  the  poUcy,  whera 
timOs  ofOeriak,  iqnm  a  fair  comtrucUon  of  ike  terms  of  the  t^x^^^ 

J.  {I)  AUter.ifihe 

As  a  general  rule,  the  name  of  th6  shi(^  ought  to  be  de-  ^ ^ot wTthm^ 
clared  before  notice  of  the  loss :  as,  however,  cases  may  occur  ^^  ^^^^y- 
in  which  thb  would  not  be  possible,  as  where  the  assured  the^^iip^ought, 
does  not  ascertain  the  name  of  the  ship,  till  he  hears  of  her  dedare?i)^bre 
loss,  it  is  in  no  ease  a  condition  precedent  to  the  plaintiff's  i<»  •  but  this » 

'  *^  "^  not  a  coaditioa 

rigfat  to  recover  on  the  policy,  (m)    In  such  cases,  however,  precedeat  to 
a  eooditioa  might  fairly  be  inserted  in  the  policy  by  the  un-  H^. 
derwrit^s,  that  the  assured  should  declare  his  interest  at  the 
liest  possible  opportunity,  (n) 


h  78.  It  becomes  sometimes  a  very  nice  question  as  to  the  How  low  is  ap- 

-..-,,  "^  ,        plied  where 

apfMication  of  the  loss  when  there  are  two  or  more  policies  there  are  two 
of  this  loose  description  on  different  parcels  of  goods.    In  ci^e^yted  on 
this  country  it  has  been  established  by  the  following  decisions,  g^  ^  ^^^ 
tkai  &e  OBsuredj  in  case  of  lossy  has  a  right  to  apply  eiiker  b^>*" 
poKeif  to  a  loss  an  board  any  ship  he  pleases  that  comes  urithin 
the  terms  of  iudipoUcy* 
A  merchant  in  India  caused  two  insurances  to  be  effected  ^h®  awured 

may  appl^ 

by  his  agent  in  London,  one  for  6000^  on  goods  "  on  board  either  po^^^^ 
any  ship  or  ships  which  should  sail  from  Bengal  to  London,  of  any  ship  th«t 
between  the  1st  of  November,  a.  d.  1779,  and  the  1st  of  S^LI 
July,  1780 ; "  the  other  on  goods  "  on  board  any  ship  or  ships  cases  iUus- 
wbkh  should  sail  on  the  sanne  voyage,  between  1st  February  ^!^  ^^' 
and  31st  December,  1800."     The  merchant,  thus  insured,  oai^H.''' 
loaded  *goods  to  the  amount  of  4889/.  on  board  the  General  Bi.  345. 
Boriber,  and  to  the  amount  of  4500/.  on  board  the  Ganges^       *  176 
and  entered  a  declaration  before  Sir  Elijah  Impey,  then  chief 
justice  in  Bengal,  that  be  had  shipped  on  board  the  Oeneral 

(i)  HimtOT9.Leaihley,10B,^C.89B.  (m)  Craufoid  v.  Hunter,  8  T.  fiep. 

(/)  Valin.  tit  vi.  ait.  4.  voL  u»  p.  241.  IS.     Harman  v.    KingatoQi   3   Camp, 

cd.  1888.    Boulay-Patjr,  Coon  de  Droit,  IdO. 

I.  tool,  iiiaect.  8.  p.  410.aiid  his  (»)  SeeWe8kett,580.  iPhOUpaoalM. 


vd.  i.  p.  17^.  od.    174. 
1827. 
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inmyuie  on     Barker  488M*  of  the  risk  inteoded  to  be  covered  by  the 
f^  aUp  or     6000^  policy,  (o)    Both  shifM  sailed  wUhm  the  time  metUumed 

!^^!l in  tke  vmn  poUey.    The  Ganges  arrived  safey  but  the  6ai- 

ral  Barker  was  lost.     The  pfaiintiff  claimed  a  tolal  loss  ondcc 
*  the  6000/.  policy,  which,  under  these  circumstances,  be  coo- 
tended  he  had  a  right  to  apply  to  the  General  Barker.    Lord 
Mansfield  at  the  trial,  and  the  Court  in  Banc,  held  thai  he 
had  a  right  so  to  apply  it,  and  he  recovered  accordio^j 
4889/.,  the  value  of  the  goods  shipped  on  board  the  General 
Barker,  (p) 
^^^%  H  m       ^^^^^^  And  Bigby,  a  mercantile  house  at  St.  Vinoeat, 
2^'  '  directed  the  plaintiffs,  who  were  their  Liverpool  ccvrespond- 

ents,  to  get  1260/.  insured  on  cotton  an  board  the  Etizabdk 
from  Granada  to  London  ;  and  13001.  on  other  eotton,  ^MA 
they  intended  to  send  by  some  other  ship  that  would  sail  by 
the  first  convoy.  The  plainti£b  accordingly  got  1260/.  in* 
sured  in  London  on  board  the  Eliiabeih,  and  also  13002i  on 
goods  '^  on  board  ship  or  shipsJ*  viz.  700/.  in  Liverpool,  and 
600/.  in  London* 

The  700/.  policy,  on  which  the  action  was  brought,  wis 
^^  at  and  from  Granada  to  Liverpool,  on  any  kind  of  goods  as 
interest  should  appear  in  skip  or  ships  on  account  of  Free- 
land  and  Bigby,  warranted  to  sail  on  or  before  the  Ist  of 
August,  1793,  and  return  3  per  eent.  if  the  ship  sailed  with 
convoy,  and  arrived,  without  any  exception  of  the  goods  on 
board  the  Elizabeth.'' 

The  EHztAeih  arrived  safe  in  Liverpool :  the  Beari  ^ 
Oak^  on  board  of  which  the  second  cargo  ultimately  turned 
out  to  have  been  shipped,  was  totally  lost  on  the  voyage. 
Both  ships  had  sailed  before  the  Ist  of  August,  the  time  war- 
ranted for  sailing  in  the  700/.  p<dicy  (q)  :  the  plaintiff  having 
177  *  ^claimed  to  recover  a  total  loss  on  this  policy,  his  claim  was 
resisted,  mainly  (r)  on  the  ground  ^^  that,  as  a  ship,  answer- 
ing the  description  in  the  700/.  policy,  and  having  on  board 
property  of  Freeland  and  Bigby,  to  the  full  amount  therein 
insured,  had  arrived,  this  policy,  being  on  Aip  or  skipe^  OEUght 

<o)  Lord  Hansfieid  ovetmled  an  ob-  (q)  See  Rep.  346.    Mwrahall  omits  tUi 

iectaon  uken  at  the  trial  to  the  admian-  dicamatance,  Ins.  p.  168. 

bflity  of  this  declaration  in  evidence,  and  (r)  The  other  ground  was  the  JD^galilf 

allowed  it  to  be  read.  of  insuiuioesoQ  shipor  shipsyas  to  whioli, 

Op)  Henchman  p.  Offleyi  2  H.  Bl.  346.  however,  the  ooad  emeitaiiied  no  dooU. 
note. 
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and  o^gbt  to  be  api^ed  to  that  ship,  and  was  satisfied :  the  inraraBoe  oa 
court,  boweyer,  held,  that  the  assured  had  clearly  a  right  to  Lard  ship  or 

apply  such  an  insurance  to  whatever  ship  he  thought  proper,  '^"p*'" 

"witlun  the  terms  of  it ;  and  was,  therefore,  under  the  cir- 
emnstances,  entitled  to  recoYcr  the  whole  sum  therein  in« 
sored,  (s) 

In  France,  if  the  assured  has  effected  an  insurance  to  a  Lawin  Fnuioe 
certain  amount  *^  on  goods  o»  board  ship  or  ships^^^  and  after-  "  ^^^'^' 
wards  declares  the  names  of  the  ships  on  board  which  his 
goods  are  shipped,  biU  does  not  specify  the  precise  sum  which 
he  means  to  insure  on  each  ship,  he  may  distribute  this  sum 
in  what  proportions  he  pleases  among  the  different  ships  ; 
and  if  any  of  them  are  lost  on  the  voyage,  the  assured  is 
entitled  to  claim  from  the  underwriters  for  the  full  value  oi 
the  property  shipped  on  board  the  lost  ships,  although  the 
value  of  the  cargoes  brought  in  those  ships  which  have 
airiTcd  exceed  the  whole  amount  of  the  insurance,  (t) 


Sect.  III.  Of  changing  the  Ship. 

§  79.  It  is  an  implied  condition  of  the  policy,  that  the  ship  or  changiog 

named  therein,  should  not,  after  the  commencement  of  the    ^'  ^' 

risk,  be  changed  urithoui  necessity  or  the  consent  of  the  under'  the  cot^aence- 
wriiers  ;  for  such  unnecessary  or  unsanctioned  change  of  ^^^J^  not 
the  ship  would  produce  an  alteration  of  the  risk  nm  by  the  ^  changed 

*   .  '^  •'  without  neoaa- 

underwnters,  and  therefore,  exempt  them  from  their  liabil-  «ty,  or  oonaeDt 

.  ■  of  the  under- 

Ity.  (W)  writeis. 

*If  the  policy  be  upon  ship,  it  is  dear  that  the  liability  of  ininsuntnces 
the  imderwriters  will  be  at  an  end  directly  the  specific  subject  g^ction  of  the 
of  insurance  has  been  whoUy  lost,  as  by  foundering  at  sea ;  or  ^^tu^ 
wbdly  destroyed  as  a  ship,  either  by  shipwreck  or  irreparable  ^^^^^^  * 
damage.    In  insurances  on  ship,  therefore,  Ibe  rule  is,  that  total  loai. 
the  total  loss,  whether  actual  or  constructive  of  the  original         ^ '^ 


(#)  Knrfaf  9.  Ryn,  3  H.  Bl.  343.  (v)  Upon  thli  aubfaet,  grnenUy,  aon- 

Marahall  on  Ina.  168.  aiilt  Emoigoa  (chap.  ziL  aect.  16.  toL  i. 

(I)  Emerigoo,  chap.  ^.  aect.  9.  toI.  i.  pp.  419—423.  ed.  1827,)  who  diaouaaes  it 

pi  174.  ed.  1877 ;  and  Bonlay-Paty'a  Com-  with  hia  usual  masteriy  display  of  research 

BCBtaiy,  ibid.  17a     See  also  Code  de  and  reaaoning.    See  a]so  Pothier,  Trait6 

Gowneicek  art.  361.  and  Bonlay-Paty,  d'Aasofanoe^Nof.  66,69,70,71. 
Coow  de  dieit  Comm.  Mar.  torn.  IT.  sect. 
3L  pp.  13S— 136.  ed.  1834. 
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It »  only  on 
poljciefloii 
other  subject! 
of  insurenoe 
that  any  ques- 
tion as  to  the 
eflbctof  ehatfff- 
iog  the  ship 
can  arise. 

If  at  any  time, 

meneemefUof 
the  risk  (whe- 
ther before  or 
after  sailing,) 
the  ship  named 
in  the  policy  be 
changed  with- 
out necessity,  or 
consent  of  un- 
derwriters! 
they  are  dis- 
charged from 
their  liability. 

Even  though 
the  substituted 
ship  may  be  of 
greater 
strength  or 
burden  than 
that  named  in 
the  policy. 
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ship,  will  give  the  asmired  on  ship  a  right  to  claim  the  full 
amount  of  the  sum  infiured,  either  with  or  without  notice  c$ 
abandonment,  as  the  case  may  be.  (x) 

It  is  only,  therefore,  in  policies  upon  other  sabjects  of 
insurance,  as,  for  instance,  goods,  freight,  profits,  &c.,  that 
any  question  as  to  the  effect  of  changing  the  ship  can  poaBibiy 
arise. 

With  regard  to  these  it  may  be  laid  down  — 

That,  if  either  before  the  commenoement  of  the  Toyage 
or  during  the  course  of  it,  the  ship  named  in  the  policy  be 
changed  without  necessity,  <»  without  the  consent  of  the 
underwriters,  they  will  be  discharged  from  their  liability,  (y) 

So  invariable  is  this  rule,  that  it  holds  good  even  though 
the  substituted  ship  may  be  of  larger  dbnensions  or  greater 
strength  than  that  (originally  named  in  the  policy  (z) ;  for,  by 
the  fact  that  a  given  ship  is  named  in  the  instrument,  the 
underwriter  has  a  right  to  say  that  he  bad  some  peculiar  rea- 
sons for  insuring  a  risk  on  thai  very  ship^  which  would  not 
apply  to  any  other. 

On  the  same  grotmd,  if  without  consent  or  necessity  the 
cargo  is  either  shifted  from  the  ship  named  in  the  policy  to 
one  as  good  or  better,  or  is  originally  loaded  on  board  the 
latter  instead  of  on  board  the  ship  named,  and  both  ships 
perish  on  the  voyage,  yet  the  underwriter  shall  be  discharged 
from  all  liability,  for  the  policy  never  attached  upon  the  goods 
loaded  on  board  the  substituted  ship,  {a) 

*Thus,  if  the  underwriter  has  agreed  to  insure  three  several 
parcels  of  goods,  each  of  the  value  of  1000/.,  one  on  board 
the  St.  Joseph,  another  on  board  the  Triton,  and  a  third  on 
board  the  Syren,  making  together  3000/.,  but  the  merchant 
afterwards  loads  these  parcels  all  on  board  the  St.  Joseph, 
the  underwriter  will  only  be  liable  upon  the  policy  effected 
on  goods  on  b^ard  the  St.  Joseph,  and  that  only  to  the 
extent  of  1000/.,  the  sum  insured  thereon ;  and  as  to  the 
remaining  2000/.  he  will  be  discharged,  although  all  the 
three  ships  may  have  equaUy  perished  in  the  course  of  the 
voyage,  (ft)  « 


(x)  See  post,  Pan  HI.  Chap.   Hi.  U)  £neri«OD,  ibid.  p.  490. 

Total  loss,  absolote  and  coailructiva.  {a)  Pothie%  No.  6&  p.  111.  ed.  ISIO. 

(y)  Emerigon,  chap.  zii.  sect  16.  vol.  par  EstnngnL    EmorigDii,  ibid.  p.  48L 

i.  p.  419.  ed.  1827.  (b)  Potheir,  JtfiU  d'lawmutoe,  Mo. 
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Ify  however,  the  underwriters  consent  to  the  change  of  Of  changing 
ship,  or  if  in  the  course  of  the  voyage  the  ship  becomes  so       '  '^' 


disabled  as  to  be  incapable,  by  any  means  at  the  master* s  dis-  unders^^ 
posalj  of  being'  repaired  at  all,  so  as  to  take  on  the  cargo,  the  ^°^p'  ^  j^^ 
master,  as  agent  for  all  concerned,  may  procure  another  ship,  <»""«  ^(J^ 
in  which  to  forward  the  cargo  to  its  port  of  destination  ;  and  comes  so  dis- 
in  sach  case  the  change  of  ship  does  not  discharge  the  under-  Lcapabie,  by 
writers  on  goods,  freight,  or  profits,  from  their  liability  for  Jhe^m^^g*' 
any  loss  on  the  subjects  they  have  insured,  which  may  occur  ^S'*'*^' °^red. 
subsequently  to  such  change  of  ship.    Many  cases  will  occur  so  as  to  take  on 
in  the  latter  part  of  this  work,  under  the  head  of  Constructive  mLterm^y 
Total  Loss  of  Goods  and  Freight,  which  wUl  serve  to  illus-  Ju?Sted  Sh!^^ 
trate  this  position  :  we  shall  also  have  occasion,  in  consider-  ^^^under^*' 
ing  the  duties  of  the  master,  to  discuss  those  cases  of  necessity  wniere  on  the 
which  give  him  the  right,  if  they  do  not  impose  upon  him  the  stiu  coutinne. 
duty,  of  forwarding  the  goods  in  another  ship.^ 

It  was  a  position  first  established  in  this  country,  by  the  piantamonr  v. 
case  of  Plantamour  v.  Staples  (c),  and  has  ever  since  been  i  ^P^Sp.  n. 
recognized  here  as  an  undoubted  doctrine  of  insurance  law, 
that  if  the  original  ship  be  disabled,  and  the  master  acting 
with  a  wise  discretion,  as  the  agent  both  of  the  merchant  and 
the  ship-owners,  forwards  the  cargo  in  another  ship,  such 
^necessary  and  justifiable  change  of  ship  will  not  discharge       *  180 
the  underwriter  on  goods,  from  liability  for  any  loss  which 
may  take  place  on  the  goods  subsequently  to  such  tranship- 
meot.  {d)  * 

68.  p.  111.  ed   1812.     Code  de  Ckxn-  ton,  0  Ad.  &  El!.  314.    The  dictam  of  C. 

neioe,  art.  301.  Boolay-Paty,  Coun  de  J.  Lee  in  the  Nisi  Prius  case  of  Dick  9. 

drail  Mar.  torn.  hr.  seel.  21.  p.  133.  ed.  Barrell  (2  Strange,  1248,  and  Marshall  on 

1S34.  Ins.  163.),  which  was  onoe  regarded  as 

(«)  Plaatamour  v.  Staples.  1  T.  Rep.  contra,  mast  now  be  considered  as  over 

611.  note.    S.  C.  3  Doagi.  1.  mled. 

(d)  SeeastothisruleShJptono.  Tbom- 


1  i^  Ch.  8,  i  3^  p.  184  et  eeq.  and  notes. 

•See  ScUeflelin  9.  New  Yofk  kis.  Co.  9  JofaD.  SI ;  1  Phlll.  Im.  489^  486 ;  Tkcnd. 
wefl  9.  Vmaa  Ins.  Co.  6  Cowen,  270;  Saltos  v.  Ooean  Ins.  Co.  12  .lohn.  107; 
Abbot,  Ship.  (6ih  Am.  ed)  365,  note ;  3  Kent,  (dth  ed.)  257. 
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♦CHAP.  vm. 


OF  THE  MASIBB. 

OfthemMtar.  It  ifl  DOt  intended,  in  this  place,  to  enter  at  any  length  into 
those  general  duties  and  obligations  of  the  master,  in  regard 
to  the  conduct  of  the  ship,  which  more  properly  form  part  of 
a  professed  treatise  on  shipping :  nothing  more  is  proposed 
than  briefly  to  notice  such  points  only,  in  respect  to  the 
master,  as  have  a  bearing  more  or  less  direct  on  the  subject 
of  marine  insurance ;  and  to  this  end  we  will  consider  — 

1.  The  naming  of  the  master  in  the  policy,  and  subse- 
quently changing  him. 

2.  His  power  of  hypothecating  the  whole,  or  selling  part 
of  the  cargo  for  the  sake  of  the  ship. 

3.  His  power,  in  case  the  first  ship  is  disabled,  of  sending 
on  the  cargo  in  another. 

4.  His  power  in  certain  cases  to  sell  the  ship  or  the  whole 
of  the  cargo. 

5.  The  relation  in  which  he  stands  to  the  assured  and  to 
the  underwriter  in  case  of  abandonment. 


Sect.  I.   Of  naming  the  Master  in  the  PoUcg^  and  ofsubse* 

quenHy  changing  him. 


OfaamiiigUie 
master  in  the 
polieyi  and  of 
fubsequenUy 
changing  him. 


S€fore  tks 
mmutwimtof 

another  maaler 
(of  the  tame 
Aatioo)maybe 
•ahatitated  for 
him  named  in 
the  policf.  even 
withoattM 


§  80.  After  the  blank  left  in  our  conunon  printed  forms  of 
policy  for  the  name  of  the  master,  come  the  following  words: 
*<  or  whosoever  else  shall  go  for  master  in  the  said  ship,  or 
by  whatsoever  other  name  or  names  the  said  ship,  or  the 
master  thereof,  is  or  shall  be  named  or  called." 

From  this  clause  it  is  abundantly  evident,  that  it  is  no 
implied  condition  in  our  English  policies  either  that  the  master 
should  be  correctly  named,  or  that  the  same  master  should 
continue  on  board  throughout  the  voyage. 
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*Tlie  law  18  the  same  in  France,  (a)    Emerigon,  however.  Of  mming  the 
limits  the  generality  of  the  words,  "  or  whosoever  else  shall  go  poUoy^andof 
for  roaster  "  (ou  autre  pour  lui)y  to  this  extent,  that  they  shall  ^h^^ui^. 
not  apply  to  a  master  who  is  of  cmy  other  nation^  especially  — iToo — 
in  time  of  war  ;  and  he  cites  a  case  to  show  the  manner  in 


which,  if  understood  without  this  limitation,  this  clause  might  ^^  und«r 

wfiton. 

increase  the  risk  of  the  underwriters,  by  substituting  a  bel-  3^  ^  ^^ 
ligerent  as  master  instead  of  a  neutral,  (b)    This  limitation  ^^^{^^ 
seems  very  reasonaUe,  and,  should  the  case  ever  arise,  would  tbeMmena. 

tioB  to  avoid 

no  doubt  be  ratified  in  our  courts.  beiiigeraat 

Subject  to  this  limitation,  there  seems  no  doubt  that  another  ^"'^' 
master  may  be  substituted  to  command  the  ship  on  which  the 
insurance  is  effected,  instead  of  him  who  is  named  in  the 
policy,  without  the  consent  of  the  underwriters,  and  before 
the  cooimencement  of  the  voyage. 

As,  however,  it  is  reasonable  to  suppose  that  the  under-  And  the  at- 
writers  can  by  no  means  be  entirely  indifferent  as  to  the  SSuitiSdin 
master  by  whom  the  ship  is  commanded,  and  upon  whose  i>>»°09  tbia 
skill  or  ignorance  the  nature  of  the  risk  they  assume  so  he  act  m  per- 
materially  depends,  it  will  be  incumbent  on  the  assured  only  and  anoint  a 
to  make  this  change  in  perfect  good  faith,  and  to  provide  a  SJ^^Hl^t^ 
substitute  of  competent  skill,  (c)  '^• 

If  the  substitution  can  be  shown  to  have  been  effected  AfrauMent 
for  any  fraudulent  purpose,  it  will,  of  course,  vitiate  the  ^  !S|^^  ^ 

What  has  preceded  relates  to  a  substitution  of  another  if  tn  Mi  domtm 
master  for  him  named  in  the  policy  before  the  eommeneemaU  S^tbe^dStk 
of  the  voyage;  if,  in  the  course  of  it,  from  death,  disability,  or  Sj/jjS[  ^ 
other  necessary  cause,  the  master  originally  named  in  the  master)  another 
policy  be  rendered  incapable  of  acting,  or  if  he  abandon  his  this^m^Sna  no 
command,  the  substitution  of  another  captain  in  such  case  of  ^u^bOftyof 
Beeessity,  will,  of  course,  make  no  difference  to  the  policy,  (e)  *  JJj^^J^*^ 
^Even  in  such  case,  the  command  cannot  be  delegated  to  a       #  1  gg 

(e)  EMOBrigoa,  chap.  vii.  aeoL  1«  2,  3.       («)  See  t  Walden  v.  Firemen'alna.  Ca 
voL  L  pp.  J84— 190.  ed.  18S7.  12  John.  138.  3  Kent,  (dth  ed.)  2ff7. 

H)  VbH.  aeet.  1 .  p.  197.    Boalay-Fety,       (d)  Boolay-Paty  on  Bmeriioii*  chap.  riL 
m  hia  ComnaBt.  Ibid.  p.  18B.,  agreea    aeet  2.  p.  180.  ed.  1887. 
with  BaerigOB  in  thia  cooalnictioo  of  the       (e)  Emerigon,  chap,  vif .  aeet.  3.  p.  180 

100.  ed.  1827. 


See  Copeknd  v.  New  Ensiand  Marine  Ina.  Co.  2  Metcal(  438. 


1 


184  OY  TBB  IfASTIR. 

Of  naming  the  master  of  another  nation,  especiaUy  in  time  of  war ;  nor  onght 

policy,  aod  of  it|  except  in  case  of  absolute  necessity,  to  be  conferred  oa  aa 

SSj^'hiL  inferior  officer,  but  another  person  should,  if  possible,  be 

But  such  suiv  procured  to  act  as  master  who  has  previously  acted  in  the 

wtaSrSSr  the  flame  capacity.  (/) ' 

made. 

Sect.  II.  Power  of  the  master  to  sdlor  hypothecate  Part  cf 

the  Cargo  for  the  Sale  of  the  Ship. 

Power  of  the  §  81.  There' is  no  doubt  that  if  the  master  in  the  course  of 
wh^thTOate  ^®  voyage  is  compelled  to  put  into  a  port  of  distress  to  refit, 
go^OT^t£^«ake  ^^^  ^^  ^'^^^^  ^^  Other  means  whatever  of  raising  funds,  he 
oftheahip.  may  Sell  part,  or  hypothecate  the  whole  of  the  cargo  for  the 
The  maater,  in  purpose  of  defraying  the  expense  of  such  repairs  as  are 
tress,  having  no  necessary  to  enable  the  ship  to  complete  her  voyage.  (gY 

other  means  of 

ms^M^/part^  (/)  Emerigon,  chap.  vii.  sect.  3.  pp.        (^)  The  Gratitudinc,3C.  Kob.240,aiid 

or  AifpotheecUe      189, 190.  ed.  1687.  see  post. 

the  whole,  of       .  ^ » 

the  caigo. 

>  This  was  not  regarded  as  necessary  in  Copeland  v.  New  £Ingland  Marine  m. 

Co.  2  Metcalf,  432,  in  which  it  was  decided  that  a  vessel,  which  is  insared  on  a  TOf- 
age  out  and  home,  and  which  departs  with  oflScers  and  a  crew  competent  fortbeTi^- 
age,  does  not  become  unseaworthy  by  reason  of  the  master's  becoming  iooompetetfi 
at  a  foreign  port,  to  command  the  vessel ;  and  if  the  vessel  sails  from  such  port  tuidff 
hfs  command,  and  is  lost  on  the  homeward  passage,  the  underwriters  are  not  disp 
ohaiged,  although  the  toos  may  have  been  caused  by  the  master's  incapacity.  la  thii 
case  Shaw,  Ch.  J.  said:  — ''  By  the  established  rules  of  the  maritime  law,  as  adopted 
by  all  coounercial  nations,  certainly  by  England  and  the  United  States,  a  vessel  leil 
on  a  voyage  to  sea  is  not  only  to  have  a  competent  master,  but  a  competent  matt, 
whose  duties  and  powers  are  aa  distinctly  defined  and  well  estiMiahed  as  those  of  the 
master.  He  is  appointed  by  the  owners,  or  by  their  authority  ;  he  is  the  regular  soo- 
cessor  to  the  master,  by  the  appointment  of  those  who  have  the  power  of  appoiotiiieB^ 
and  by  their  substitution  becomes  de  faao  master,  in  caae  of  the  death  of  the  maricr 
first  appointed,  or  of  his  sickness,  or  such  other  cause  as  shall  render  him  incapable  of 
having  the  command.  It  is  in  effect  the  prospective  appointment  of  a  master,  to  lake 
•fleet  in  any  of  the  exigencies  which  may  require  such  appointment.  Such  beisgtlK 
nature  of  the  contract,  and  employment  of  a  mate,  it  is  to  be  presumed,  that  lion 
appointed  with  reference  to  his  qualifications  for  this  part  of  his  duty.  He  must  be 
qualified,  in  point  of  general  capacity^  for  the  office  of  master.  Robinete  v.  Ship  Exe- 
ter, 2  C.  Rob.  261.  He  most  be  competently  skilled  in  theoretic  and  practical  oavi* 
gation,  and  general  seamanship,  for  the  duty  of  taking  command  in  case  of  exigeacy* 
And  a  vessel  cannot  be  deemed  seaworthy,  which  has  not  on  board  some  person  car 
pable  of,  navigating  her,  besides  the  master.^'  It  having  been  conceded  that  at  t«0 
commencement  of  the  voyage  the  vessel  in  the  above  caae  had  a  competent  oiastcftV 
•en  and  crew,  the  Chief  Justice  added  :  —  *^  Upon  this  view  of  the  duties  of  a  otfl^ 
it  appears  that  in  the  event  supposed  in  the  case  at  bar,  there  was  a  master  coaipe* 
tent  to  take  the  command,  and  therefore  that  in  this  respect  the  vessel  was  not  oa* 
aeaworthy  when  she  left  Jamaica,''  the  foreign  port,  at  which  the  master  was  fooflo 
incompetent  to  command  the  vessel. 
*  Abbott,  Shipp.  (6th  Am.  ed.)  365  to  7:f2  and  notea;  Pope  v.  NickeisoD,  3Stoiyi 
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The  liberty  thus  conceded  to  the  master  stands  on  the  Power  of  the 
sunple  and  intelligible  principle  that  the  interests,  both  of  the  or  hypothecate 
freighter  and  the  shipowner,  equally  and  imperatively  require  ^^for^tbe 
that  in  such  cases  of  necessity  he  should  be  clothed  with  a  w^^  of  the  ship. 
power  of  thus  acting  for  their  mutual  benefit.    It  is  no  less 
to  the  interest  of  the  owner  of  the  cargo  in  such  cases  that 
part  of  it  should  be  sold,  or  all  of  it  be  pledged,  in  order 
that  some  of  it  may  ultimately  be  delivered  in  safety,  than 
it  is  to  the  interests  of  the  shipowner  that  his  ship  should 
be  repaired,  rather  than  broken  up  or  abandoned  to  de- 
strnction. 

$  82.  The  limitations  upon  the  exercise  of  this  power  arise  Limitations  on 

-  ,  ,  .       1  /•       T  1     -I       the  exerciae  of 

from  the  same  reasons  as  the  power  itself.     It  must  only  be  this  power. 
resorted  to  when  all  other  means  of  raising  money  fail ;  for  J^™^^^^  ** 
it  is  onjy  in  cases  of  such  extreme  necessity  that  the  master,  when  all  other 
who,  in  his  ordinary  capacity,  is  merely  entrusted  with  the 
^carriage  of  the    goods,  can  be  entitled  to  exercise  acts  of       #  ]^g4 
ownership  over  them.  (A)  * 

It  can  only  be  exercised  in  a  port  of  digress,  for  the  sole  it  can  only  be 

1..I-  ,         ..  j-i_i_  exerted  mor- 

pnrpose  of  enabhng  the  ship  to  proceed  with  the  cargo,  or  denoenaUe 
the  residue  of  it,  on  the  voyage  insured;  hence,  if  the  master  cariy  Imthe 
unduly  puts  an  end  to  the  voyage  insured,  it  has  been  held  ^J§[J;/of  j*  ^^ 
in  the  United  States,  and  apparently  on  very  good  grounds,  the  ^^^^ 
that  the  master  cannot  sell  any  part  of  the  cargo  for  repairs  tion. 
for  a  new  voyage,  (i) 

As  the  power  is  conferred  for  the  sake  of  ultimately  pro-  This  power, 

.  ,      _   acoorain^yf 

curing  the  arrival  of  some  part  of  the  cargo  in  the  repaired  can  never  ex- 
ship,  it  is  obvious  that  it  can  only  extend  (except  in  cases  of  or  the  leAoie 
overbearing  necessity,  as  we  shall  see  hereafter)  to  the  sale  of  ca^of  wSr-"* 

bearing 
(i)  t  Walt  r.   Poller,  2  Mason,  77 ;  3        (A)  The  Graliludine,  qua  supra.  «ty. 

Kent  (5lh  ed  )  173. 


C.  C.  465.  If  the  repairs  of  the  ship  produce  no  benefit  or  prospect  of  benefit  to  the 
csr^o,  the  master  can  neitiier  sell  nor  hj^polhecate,  but  though  the  prospect  of  benefit 
may  be  more  direct  and  more  iramediate  to  the  ship,  it  may  still  be  for  the  preservation 
and  conveyance  of  the  cargo,  and  when  it  is  so,  it  is  justly  to  be  considered  as  done  for 
the  common  benefit  of  both  ship  and  cargo.  See  The  Packet,  3  Mason,  2S5;  The 
Zephyr,  3  Mason,  341 ;  United  Ins.  Co.  v.  Scott,  1  John.  106 ;  Fontaine  v.  Col.  Ins.  Co. 
9  John.  29;  Searle  v.  Scovell,  4  John.  Ch.  222;  Ajner.  Ins.  Co.  v.  Coster,  3  Paige, 
323 ;  Rosa  v.  Ship  Active,  2  Wash.  C.  C.  226. 
*  Pope  V.  Nicker«on,  3  Story,  C.  0.  465;  Bryant  v*  Cororoonwealth  In«.  Co.  13 
548;3Knt,(5lJied.)173)  Abbott,Slupp.(6tkAiD.  edit.)  367,368. 

16  • 


180  OF  THB  MA8TBB* 

Fowerofthe     pftrt  of  the  cargo  and  not  of  the  entirety;  tot  it  cannot  be 
tbe  first  ship  is    presumed  to  be  for  the  interest  of  the  shipper  that  the  whole 


iS^^       should  be  sold  in  order  to  enable  the  ship  to  proceed  empty 

e«^  in  an.       to  her  port  of  destination,  (j)  * 

Bat  the  whou'i      ^^  ^^^  Other  hand,  the  master  may  well  hypothecate  the 

ma^  hypotb-  entirety  of  the  cargo,  for  the  hypothecation  of  the  whole  may 
be  for  the  benefit  of  the  whole,  because  it  may  enable  the 
whole  to  be  brought  to  a  proper  market,  where  it  may  realise 
far  more  than  tbe  amount  raised  on  hypothecation  and  tbe 
expenses  of  the  loan,  (ft)  It  will  be  sufficient  here  to  ha^ 
pointed  out  thus  generally  the  extent  and  limits  of  this 
power,  reserving  any  particular  instances  of  its  exercise  for 
a  more  detailed  examination  in  subsequent  parts  of  this 
work.  (0 

Sect.  III.  Power  of  the  Master,  in  case  ike  First  8kgp  is 
disabled,  to  send  on  the  Cargo  in  anotkar. 

Fowerofthe         $  83.  The  subject  of  this  section  has  been*  in  some  degree 

theWsL^  anticipated  m  that  where  we  discussed  the  continuing  ha- 

•BttdS'the  bility  *of  the  underwriter,  notwithstanding  the  shifting  of  tbe 

a^  in  an-  goods,  in  cases  of  necessity,  into  a  ship  different  to  that  named 

— ^  in  the  policy. 

Where  the    '        ^^  ^^^  ^^^  place,  it  is  uow  clearly  established  in  English 

sinai  ship  is  law,  in  conformity  with  the  uniform  tenor  of  tbe  continental 

cusabled  bv  thw 

perils  of  the  and  American  authorities,  that  in  cases  where  the  original 
^^^can^'  ship  is  disabled  by  the  perils  of  the  seas  ("by  any  event 
wu^'to^for.  ^^^^^  ^^^  master  has  not  occasioned,  and  over  which  he  has 
ward  the  goods  no  coutrol ")  («»),  the  master  is  empowered  to  procure  another 
destination;  ship  in  which  to  forward  the  goods  to  their . place  of  destina- 
arrivB^oD  board  ^^^9  ^^^  ^^  ^^^^^  arrival  by  such  substituted  ship,  tbe  owner 
to^^u^  the  ^  entitled  to  receive  from  the  merchant  the  whole  amount  of 
■hip  owncnr  is     freifi:ht  which  he  might  have  claimed,  had  they  arrived  on 

entidedtothe      ,      ° ,  ^.  .    .      ,    .  ?  ^  '  ^ 

full  freight        board  the  original  ship.^ 

which  Would 

have  been 

earned  by  their        (i)  Freeman  v.  East  India  Comp.  5B.       (/)  See  jwnt,  Part.  III.,  chapter  on  To- 

carriage  in  the     ^  Aid.  617.  tal  Loss  and  Abandonment. 

Miginal  ship.  ^^^  j^  GraUtudine,  3  C.  Bob.  240.       («)  Per  Loid  Denman  in  ShipCon  v. 

Boiaonv.  Chiqiman,  6  Mann,  dc  Gr.  792.     Thornton,  9  Ad.  &  E&.  330. 


>  Abbott,  Shipp.  ((Mh  Am.  ed.)  366,  and  note. 

*  3Kent,((Hhed.)210;  Griswold  9.  New  Toik In.  Ck>.  3  John. 321 ;  SohicfialiBr 
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This  positicxi  was  first  directly  establisbed  in  English  law  Power  of  tbe 
by  tlie  case  of  Shipton  t;.  Thornton  (n):  in  that  caseMhe  tbefintai^ 
Jameg  Scoii^  a  general  ship  of  which  the  plaintiff  was  owner  ^d*^t£ 
sund  master,  had  taken  on  board  at  Smcapore  certain  goods,  ^^  ^  ^* 

of  which  the  defendant  was  owner,  under  bills  of  lading  shintong 

aocordins  to  which  they  were  to  be  delivered  to  him  in  ThorotoiLQ 
LiODdon.  The  James  SeoU  sailed  from  Smcapore  with  ihe 
goods  on  board,  bat  having  suffered  much  injury  from  tem- 
pest, was  obliged  to  put  into  Batavia  to  refit,  where  she  was 
fotnd  to  be  so  disabled,  that  it  became  necessary  to  tranship 
tiie  goods,  and  they  were  accordingly  forwarded  by  two  other 
▼easels,  the  Mounkane&'  and  SesosUris^  by  which  they  were 
duly  delivered  to  the  defendant  at  London. 

The  fireigbt  payable  for  the  transport  of  these  goods  from 
Batavia  to  London  in  the  Movntaineer  and  SesostrUy  was 
lets  than  it  woidd  have  been  had  they  been  sent  on  thence  in 
tbe  James  ScoU.  The  defendant  paid  the  freight  actually 
due  for  their  carriage  by  the  MotaUaineer  and  SesostriSy  but 
vefnaed  to  pay  the  higher  rate  of  freight  that  would  have 
been  due  had  they  been  sent  on  in  the  James  ScoU  (o)  : 
the  plaintiff  brought  this  action  for  the  difference,  and  the 
^Court  of  King's  Bench,  after  a  very  elaborate  discussion  of  *  186 
the  whole  question,  and  a  copious  reference  to  foreign  autho- 
iilies,  held  that  he  was  entitled  to  recover  what  he  claimed, 
on  the  ground  that,  where  transhipment  is  necessuy,  tbe 
master  ia  at  all  events  empowered^  if  not  bounds  to  send  on  the 
emgi^  in  a  substituted  ship  for  the  purpose  of  earning 
freight.  ( p) 

In  the  case  just  cited,  the  freight  by  the  substituted  was  Qaestion  as  to 
lower  than  that  by  the  original  ship:  but  suppose  the  con-  duty  of  the 
▼ene  case,  in  which  the  transhipment  and  conveyance  by  the  £!J^'^bere^ 
aabetituted  ship  can  only  be  effected  at  a  higher  than  the  STSututodk 
CHiginal  amount  of  freight,  what  are  the  duties  and  power  ^}f^f.  ^<^  ^ 

^    ,  .  .  «  *^  the  original 

of  the  master  m  such  case  ?  abip. 

Upon  this  point  Lord  Denman,  in  the  case  just  cited,  ex- 

(«)  0  Ad.  dp  EL  314.  (o)  The  freight  due  for  their  tran^Kirt 

(p)  8hip«an  v.  Tbomtoo,  9  Ad.  &  EIL    by  the  James  ScoU  from  Sincapore  to 
314.  Batavia,  waa  alao  paid. 


N«w  Totk  ba.  Co.  0  John.  21 ;  AbbolC,  Shipp.  (6lh  Am.  ed.)  360,  and notea;  Mnn- 
tedv.  CogMBeraallM.  Co.5  John. 202;  Seaiia  v.  ScoreU, 4  John.  Ch.  21& 
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Power  of  the     pressed  no  decided  opinion,  but  intimated  that  the  master's 

maater,  m  case   ■  ^  ' 

theflntshipis  H^t  to  tranship  (as  agent  for  the  shipowner)  might  weU  be 
tend  on  the  limited  to  those  cases  in  which  the  voyage  can  be  completed 
Mrgomaii-       ^^  j^^  Qpigjng^i  terms  as  to  freight;  and,  that,  where  freight 

cannot  be  procured  at  that  rate  by  a  substituted  riiip,  the 

principle  of  the  master's  agency  for  the  merchant  shipper  wiU 

come  into  play,  and  he  must  act  in  such  cases  for  the  interests 

of  both  parties. 

Where  it  is  "  F^^  it  must  never  be  forgotten,"  said  his  lordship,  *^  that 

inierwt^of the     ^^^  master  acts  in  a  double  capacity,  as  agent  of  the  «ft^ 

««^'«  oumer  as  to  ship  and  freight,  and  as  agent  of  the  merchant 

the  goods  as  to  the  goods."  (g) '     From  the  occasional  conflict  of  these 

warded,  even  at  interests  wjlh  ouc  another,  arises  the  difficulty  of  defining 

S^frd'ghirthT**  the  master's  duty  under  all  circumstances,  except  in  very 

masier,  as  his     general  terms. 

agent,  ought  so   ^ 

to  forward  Thus,  in  the  case  supposed,  it  might  be  very  greatly  to  the 

On  ihe  other  benefit  of  the  merchant  shipper  that  his  goods  should  be  for- 
hand,  if  the        warded  to  their  destination,  even  at  an  increased   rate  of 

goods  be 

perishable,  and  freight ;  "  and  if  so,"  says  Lord  Denroan,  "  ittaill  be  the  diUg 
and  th^  gocKiV  of  the  master j  as  his  agent,  to  do  so."  (r)  On  the  other  hand, 
"^^^Kforwawf-  ^^  ^^^  goods  wcrc  perishable  or  sea-damaged,  if  there  were  no 


can 


toil°8***iied^^   *means  of  procuring  another  ship,  and  so  much  time  must 
the  mwier  will  elapsc  before  the  original  ship  coald  be  repaired,  that  the 
selling  them  in    goods,  if  kept  till  then,  would  be  totally  spoiled ;  the  mas- 
theportofdis-    ^^^  would   be  justified  in   selling,   instead   of   forwarding, 
187  *       them  (s) ;  and  if  the  state  of  the  goods  were  such,  as  to  con- 
stitute an  urgent  necessity  for  immediate  sale,  the  master 
would,  it  seems,  not  only  be  justified,  but  bound  to  sell ;  *  and 
in  such  case,  supposing  neither  the  shipowner  nor  the  mer- 
chant to  have  intervened  in  the  business,  no  freight  at  all 
would  be  payable  to  the  owner  of  the  disabled  ship,  {t)  * 

(q)  Per  Lord  Denman  in  Shipten  ».        («)  The  Qratitudine,  3  Rob.  Ad.  940. 
Thornton,  9  Ad.  &  Ell.  337.  {t)  Vlierboom  p.  Chapman,  IS  M.  & 

(r)  Ibid.  Welfc.  230. 


»  See  upon  the  extent  of  this  douhU  agency^  the  case  of  Vlierboom  v.  Chapman,  13 
Mees.  &  Welsh.  230. 

«  See  Jordan  ».  Warren  Ins.  Co.  1  Story,  C.  C.  342. 

»  Halwerson  v.  Cole,  1  Spears,  321 ;  The  Ship  NaUianiel  Hooper,  3  Sumner,  547, 
550;  Jordan  v.  Warren  Ins.  Co.  1  Story,  C.  C.  342;  Abbott,  Shipp.  (6lh  Am.  ed.) 
40fl,  and  cases  in  note;  ib.  455,  in  note;  Armroydv.  Union  Ins.  Co.  3  Binn.  437;  Ma- 
rine Ins.  Go.  9.  United  Ins.  Co.  9  John.  1S6 ;  Cazev.  fiaitimore  Ins.  Co.  7  Craach,  SSB. 
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Up<ni  the  whole  the  Eoglisb  rule  seeme  to  be,  that  in  all  Tower  ofthe 
where  the  original  ship  ifif  forced  into  a  port  of  distress,  the  fir^  ship  » 
and  IB  there  found  to  be  so  disabled  as  to  be  incapable  of  ^j^^the 
taking  on  her  cargo,  the  master  has  the  rig'ht,  from  his  cha-  ^^  ^  ^' 
meter  as  agent  for  the  merchant  sbipper,  which  is  forced  ;^ — ^^~~ 
upon  him  by  the  necessity  of  the  case,  to  act  in  the  port  of  doctnne  of 
distress ybr  the  best  ifUeresis  of  cUl  concerned ;  *  and  to  this  end  to  t^e  master's 
he  has  power  and  discretion  conceded  to  him  adequate  to  the  ufl^jo^^^^Jf 
trust,  and  requisite  either  for  the  transhipment  and  forward-  ^^^^^rishaSle 
iag  of  the  cargo  to  the  port  of  destination,  or,  where  that  is  cam,  is,  that 
iinpoie«ible  consistently  with  a  due  regard  to  the  interests  of  cretionary 
all  concerned,  to  sell  or  otherwise  dispose  of  it  at  the  port  of  ^^f eithe°to 
distress.  Sl^'^*^ 

§84.  The  law,  as  it  prevails  in  France  and  the  United  The  law  in 

'  «  ,     .      .  .  France  and  the 

States,  appears  to  vary  from  our  own  only  m  vmposmg  upon  United  states 
the  mast»  the  duty  as  well  as  conceding  to  him  the  right  of  ^y^'such 
thus  aeting  for  the  benefit  of  all  concerned.'  ashur^At^ 

The  following  able  sunmiary  of  the  law  on  this  point,  as  it  &<^t  ^^^eS 
18  now  understood  on  the  other  side  of  the  Atlantic,  is  taken  concerned. 
from  the  Commentaries  of  Mr*  Chancellor  Kent. 

''If  there  be  another  vessel  in  the  same  or  in  a  contiguous  .statement  by 
port  which  can  be  had,  the  duty  is  clear  and  imperative  upon  Kent  ofthe 
the  master  to  hire  it ;  but  still  the  master  is  to  exercise  a  sound  mUiUn^'the^ 
discretion  adapted  to  the  case.    He  may  tranship  the  cargo,  if  United  Stmea. 
be  has  the  means,  or  let  it  remain.   He  may  bind  it  for  repairs 
^o  the  ship.     He  may  sell  part,  or  hypothecate  the  whole.      «  188 
If  he  hires  another  vessel  for  the  completion  of  the  voyage, 
he  may  charge  the  cargo  with  the  increased  freight,  arising 
from  the  hire  of  the  new  ship :  the  master  may  also  refuse  to 
hire  another  vessel,  and  insist  on  repairing  his  own;  and 
whether  the  freighter  be  bound  to  wait  for  the  time  to  repair, 
or  becomes  entitled  to  his  goods  without  any  charge  of 
freight,  will  depend  upon  circumstances.    What  would  be  a 
reasonable  time  for  the  merchant  to  wait  for  the  repairs  can- 
not be  defined,  and  must  be  governed  by  the  facts  applicable 
to  the  place  and  time,  and  to  the  nature  and  condition  of  the 
cargo.    A  cargo  of  a  perishable  nature  may  be  so  dete- 

1  Xopdan  v.  Wancn  ba.  Co.  1  Slorf.G.  C.  312. 
*  Abbott,  Shipp.  (Slh  Am.  ed.)  SaO^  aolA. 


liD  ov  ran  MAsmu 

PoweroT the  riorsted  88  Hot  to  endure  the  delay  for  repairs,  or  to  be  too 

master,  in  oaae         i-,        ,  ,  i  ,  .    , 

the  fint  sh^  if  HDut  and  woTthleflB  to  be  carried  on. 


seikd  oQtbe  ^^  ^^  master  is  not  boand  to  go  to  a  distance  to  procure 

oa^  in  an-      another  vessel,  or  encoantar  serious  impediments  in  the  waj 

of  putting  a  cargo  on  board  another  vessel.    His  duiy  is  anbf 

imperative  when  another  vessel  can  be  had  in  the  same  or  m 
a  contiguous  port,  or  at  one  within  a  reasonable  distance,  and 
there  be  no  great  difficulties  in  the  way  of  a  safe  reshipment 
of  the  cargo."  («)  * 
The  EngUah  As  We  have  already  seen,  Lord  Denman,  in  the  case  of 

law  leoognuea  t/  '  ' 

that  there  may  Shipton  0.  Thornton,  intimates  that  cases  may  arise  in  which 
wfaSh?^  be  ^'  ^  toill  be  the  duty  "  of  the  master,  as  agent  for  both  parties, 


^^^u>  ten^  ^^  ^"^  ^^  ^^®  goods,  though  at  an  inereasei  freighi.  "  In 
jtopsev^  at  an  guch  a  casc,"  say  8  his  lordship,  "  theyrc^Afer  will  be  bound 
freight.  by  the  act  of  his  agent,  and  of  course  be  liable  for  the  id- 

?toSb^w*'  <^''^®'^  freight."  (»)    His  lordship  does  not  proceed  to  ex- 
«ent  onat  an     amine  the  question,  whether  such  charge  for  increased  freight 
fiei^kt,  the  un-  is,  in  csses  of  insurance^  to  be  regarded  as  an  average  loss, 
g^Sl^he     ^^  made  good  as  such  by  the  underwriters  on  the  goods. 
Seirprop^         In  France  the  few  upon  this  point  is,  that  such  exeeu  ff 

.••-_  ^  \  ,jaa«««  .m  «         .«.         .  «         «     •  .•  •.•  w  ^ 


of  such  freight  by  the  substituted  ship,  togeth^  with  all  expenses  of 
average  Ion.  « unloading,  Warehousing,  and  reloading  the  goods,  shall  be 
ohJ^Tto^'^  made  good  by  the  insurer  up  to  the  amount  of  his  snbscrip- 

made  good  by     tion.  (w)  * 

the  mioerwnter  ^    ' 

to  the  extent  of 

hiasabacrip- 

tion.  («)  Kent's  Oomm.  (Sth  ed.)|919|  913.    ment  of  the  Frtnoh  law  as  ta  this  point  k 


(0)  9  Ad.  &  El.  337.  fioolay-Paty, 

{vb)  Emengon.chap.  xii.  sect.  16.  vd.  torn.  ii.  txL  viii.  sect  8^  Da  Fret  en  Cat 

1.  p.  426.  ed.  1827.    Code  de  Commeree,  de  fiadoab,  et  d*umavigabfltl6  dn  Navhe^ 

ait.  392,  363. ;  and  aee  a  very  able  state,  pp.  398— 41S,  ed.  18S4. 


1  The  eases  cited  to  this  point  ate,  Saltns  e.  Ocean  Ins.  Co.  12  John.  107 ;  TVeadr 
wen  9.  Union  Ins.  -Co.  6  Cowen,  276. 

But  see  Bryanta.  Commonwealth  Ins.  Co.  6  Piok.  ISI,  148,  in  ^iHiich  the  abofB 
cases  are  commented  on  as  peculiar  in  their  cireun^ancea,  and  in  which  it  waa  heU^ 
that  the  owner  of  goods  insured  cannot  abandon  them  on  account  of  the  vesaei'S  be- 
ing disabled  in  the  eoune  of  the  Yoyafe,  ifaponthewlioleitisreaaaMUe,takiiiginlo 
view  the  nature  of  the  Tojrage,  and  the  time,  expense,  and  risk  of  sending  on  the  car- 
go^ that  the  master  should  procure  another  Tessel  for  that  purpose,  although  heahooU 
not  be  able  to  do  it  at  the  poK  of  distress  or  one  contiguous,  and  idtfaoughit  siKMrid  be 
necessary  to  make  use  of  land  cairiage  to  leshtp  the  goods.  See  Afaboct,  Shipp.  (6lh 
Am.  ed.)  365,  in  note. 

s  3Kent,  (5th  ed.)  212;  Mnmfbrd e.  Oammeroial Ins.  Co.  5  John.  96S ;  Searia  9. 
SooveU,4John.Ch.218i  Abbott,  Shipp.(6lhAB.  ed.)  365,  nsla. 
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*Li  the  United  Stales  it  has  been  decided  in  one  of  die  PowwoftiM 

II*  I  ii*«  1     iT^rt**r  ki  case 

Slate  oourts,  that  the  insurer  is  not  chargeable  with  snch  the  first  ship  it 
extra  fireight,  because  he  only  guarantees  the  safe  arrival  of  md^othfl 
the  goods.  (2;)  ShS'^"'" 

Tbe  rule  of  the  French  law  appears  to  me  just  and  equi*  — ^       — 
table  ;  and,  with  the  limitation,  that  the  underwriter  can  never  ^_     .    . 

'  Not  so  in  the 

be  made  liable  for  more  than  the  amount  insured,  seems  United  states, 
]Nractioally  free  from  objection :  it  seems,  however,  inoonsist-  hS^^J^ldSSSj! 
ent  with  the  rule  of  English  law,  as  established  by  the  case 
of  Bcaltie  v.  Moudigtiaaid^  that  the  underwriter  on  goods  can 
never  be  affected  by  any  loss  occasioned  by  the  payment  of 
freight,  (y) 


Sbct.  rV.  Pcwer  to  tell  the  Ship  or  ike  whole  Cargo, 

I  85.  We  have  already  seen,  that  in  cases  where  such  a  ^<^F  ^  *^ 
step  is  necessary,  as  the  only  means  of  raising  funds  for  whole  caigo. 
repairing  the  ship  in  a  port  of  distress,  the  master  may  either  caaeaofez- 
jeU  part,  or  h^poihecaie  the  tpiole  of  the  cargo  for  the  pur-  ^^]^^^ 
pose  of  such  repairs ;  but  cases  sometimes  arise  in  which  a  ^  ^^  ^Bioh 

■  *  the  mastery 

Still  further  extension  is  given  to  his  power,  and  he  is  held  from  the  necet^ 
jostified,  from  the  paramount  necessity  of  tbe  case,  in  selling  wiiibe  heiajos 
tbe  ship,  or  the  whole  of  tbe  cargo.  I^aI^^.'^mL 

It  is  obvious  that  nothing,  but  a  case  of  absolute  and  su«  whole  of  the 
preme  necessity,  such  as  sweeps  all  ordinary  rules  before  it, 
can  justify  the  master  in  suiA  sale :  ^  he  is  employed,  as  ser- 


(c)  t  Sdnli  •.  Ohio  Ins.  Comp.  1  Mon-       (y)  Bailie  •.  Moudigliani,  ManhaM  on 
roa^  {Km,)  Bep.  330.    3  Kent,  (3lh  ed.)    las.  736. 
21SL 


>  la  BolnMoav.ConimaBweeHh  Ina.  Co.  3  SaniMir,  896,  967,  ACr.  Joatioe  Story 
aaid,— ^'Thennaierhaaaaeiitlmity  u> mX^ oaiiif  iB ctm^oC ^xtnmiDiBommitf fBoi 
mimtd  q£  phyaical  neoraaity,  b«t  of  moral  aeoesaity.  By  moral  neceaaity,  I  uiideiw 
ataaa,  Bol  an  overwhaimiof  and  ineaiatibie  oalnmity'or  foroe ;  but  astiong  and uigent, 
aad.  If  onemny  aoMy,  a  vehcoieat  ea^genoy,  whish  juatiSaa  and  lequirea  the  sale  to 
ba  Bade,  aa  a  proper  matter  ofdmy  to  the  owaar,  to  prevent  a  gwater  sacrifice,  ot  a 
Wal  nia  oT  the  property.'*  See  Wmn  a.  Colnabian  Ina.  Ca  13  Pick.  885^  866 ; 
Paupaeo  Im.  Co.  a.  Southgate,  0  Pelen^  004{  Hall  a.  Franklin  Ina.  Co.  3  Pick. 
406k477,47&  Iathklasteaae,llr.  JiMCiea  Fulnam  said:— "Theie  mmtbeaooa- 
tlMaismaratlianBieraexpedienoy  intheoaae;  the  sale  ahonld  be  iadMpeaaably  leqo^ 
Aa.  Tbe  wiaeoaa  for  it  ahoold  be  oogeat.  We  mean  a  neoaaaity  whloh  leavea  no 
liianative,  which  preaaribea  the  law  lor  iiael^  aad  pma  the  party  m  a  poaitnre  state 
oroaBBpiitaioiitoaot,f   Saa  fintbar  to  the  aama  aifiKA.   Xhafti(8amhABa,3Siin 
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Nature  of  tb» 
power  84  vest- 
ed iathemae- 
ter  t^  the  ne- 

oessity  of  the 


vaDt  of  the  owners^  to  navigate  the  ship,  and^  as  agent,  for 
both  the  shipowner  and  the  merchant,  to  carry  the  goods  to 
their  port  (A  destination ;  his  disposal  by  sale  of  that  which 
he  is  thus  entrusted  solely  to  navigate  or  convey,  would  in 
ordinary  cases  be  the  mere  unauthorized  act  of  a  servant 
♦manifestly  exceeding  his  commission :  extreme  emergeacics, 
however,  may  arise  in  which  the  master,  being  at  a  distance 
from  bis  home  port,  and  without  any  opportunity  of  oonsolt- 
ing  either  the  shipowner  or  the  merchant,  has  no  alternative 
left  him,  acting  with  perfect  good  faith  as  a  prudent  and 
skilful  man,  and  for  the  best  interests  of  all  concerned,  then 
to  sell  the  property  entrusted  to  bis  charge. 

It  is  in  ascertaining  what  the  circumstances  of  emergency 
are  that  will  justify  him  in  thus  acting,  that  the  courts,  both 
in  this  country  and  the  United  States,  have  of  late  years 
been  frequently  occupied*  As  we  shall  have  occasion  to 
examine  their  decisions  at  some  length  hereafter,  in  treating 
the  question  of  constructive  total  loss  on  ship  and  goodsj  vre 
shall  confine  ourselves  here  to  a  brief  statement  of  the  natore 
of  this  power,  and  the  limitations  on  its  exercise« 

The  nature  of  the  power  has  been  thus  expressed  in  a 
recent  case  by  Mr.  Baron  Parke :  '^  The  master  has,  by  vk- 
tue  of  his  employment,  not  merely  those  poveers  that  »e 
necessary  for  the  navigation  of  the  ship,  and  the  conduct  of 
the  adventure  to  a  safe  termination,  but  aUo  a  power  when 
such  termination  becomes  hopeless^  and  no  prospect  remains  of 
bringing  the  vessel  homey  to  do  the  best  for<M  concerned,  and 
therefore  to  dispose  of  her  for  their  benefU.^^  (z) 


{»)  HoAter  e.  Parioer,  7  Mees.  &  Wds.  342. 


ner,20S;  Gordoa  v.  Man.  F.  9l  M.  Ins.  Co.  1i  Pick.  202;  The  Sehooner  TiltoD,  5 
Mason,  479,  et  seq. ;  New  England  Ins.  Co.  e.  Brig  Sarah  Ann,  13  Fteteni  3B7; 
Peircev.  Ocean  ln8.  Co.  18  Pick.  88;  Fontaine  v.  PiKsnix  Ins.  Co.  11  John.  293; 
American  Ins.  Co.  v.  Ogden,  ]5  Wendell,  582;  Pope  e.  Niekeison,  3  Story,  C.  C. 
469 ;  Bryant  v.  Commonwealth  Ins.  Co.  13  Pick.  943. 

The  feet  that  the  vessel  is  got  off,  detiveied  of  her  peril,  and  repaired  by  the  poida- 
ser,  after  a  sale,  is  certainly  a  strong  circomstance  against  the  neeessity  of  the  sde. 
But  it  is  by  no  means  decistre ;  for  cases  of  this  sort  are  not  to  be  judged  of  by  tbe 
event.  A  vessel  may  be  apparently  in  a  desperate  sitnation,  and  yet,  by  some  locky 
accident,  or  unexpected  concnrrence  of  fortunate  circumstances,  she  may  be  delivered 
from  her  peril.  The  Brig  Sacah  Ann,  2  Saraner,  219, 216 ;  Fontaine  v.  Pfaeenix  Ih. 
Oo.  llJohn.  999.    See  alw)  Hall  v.  Fhmkhn  Ins.  Co.  9  Pick.  466. 
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The  principal  limitation,  then,  on  the  master's  power  of  Power  to  sell 
selling  the  ship  is,  tHat  it  can  only  be  exelrted  when  she  is  whole  cargo.^ 
reduced  by  the  perils  of  the  seas  to  such  a  condition  as  to  Limiiaiions 
make  the  further  prosecution  of  the  adventure,  as  to  her,  en-  *.*»»  .power,  as 

.     ,     ,  ,         *  It  relates  to  sals 

turely  hopeless.^  of  skips. 

Thus,  if  the  ship  is  driven  ashore  and  wrecked  to  pieces,  or  exened  when^ 
broken  up  so  as  no  longer  to  retain  the  character  of  a  ship  at  ^^^  ship  is  re- 
all,  the  master  will  clearly  be  justified  in  selling  the  remains  penis  of  the  sea, 

*  ..  ,     ,   y  to  such  a  condi- 

01  the  wreck,  (a)  tionastomake 

It  is  not,  however,  necessary  that  the  ship  should  be  thus  J^uuon  of  tET 
absolutely  destroyed  in  order  to  justify  a  sale  by  the  master.  ^^  ghj^^^^f*  }** 

If  by  the  perils  of  the  sea  she  be  reduced  to  such  a  condi-  and  hopelessly 
tion  ♦that,  although  her  timbers  still  hold  together,  yet  the  '™'*?^i*# 
master,  after  making  the  utmost  endeavors  within  his  power,  ^  ^he,©  she 
and  leaving  no  resource  untried,  is  compelled  to  renounce  all  "-^^^  mas- 
hope  of  repairing  her  so  as  to  be  enabled  to  bring  her  home,  ter  may  sell  the 
either  from  the  physical  impossibility  of  extricating  her  from  it  lies.*      ' 
the  peril  at  all  with  the  utmost  exertion  of  force  he  can  com-  ^u^Jber  tim- 
mand,  or  from  his  inability,  by  any  means  in  his  power,  to  here  may  stiu 

i:   J  *u  r     J    r      *u  •  i.  t.u      lioJd  together, 

nnd  the  necessary  funds  for  the  purpose,  in  such  cases,  if  the  she  is  yet  abso- 
danger  is  imminent,  and  delay  likely  to  prove  destructive,  der  ^e^clrc^- 
tbe  master  will  be  justified  in  selling  the  ship  as  she  lies,  f^^^Jj^pS^. 
although  at  the  time  of  sale  she  may  still  retain  the  character  ^^®- 
of  a  ship,  (b) 

Thus,  to  take  the  case  put  by  Lord  Stowell,  in  the  Fanny  Thus,  where 
and  Elmira,  of  a  ship  cast  away  in  a  foreign  country,  where  away^coast 
there  is  no  correspondent  of  the  owners,  and  no  money  to  be  j)*®^  ^  ^ 
had  on  hypothecation  to  put  her  in  repair,  and  all  this  at  such  ^^  exertions 

_.  V,  *  -         has  no  means  of 

a  distance  from  the  home  port  that  the  ship  may  rot  before  raising  funds, 
the  master  can  hear  from  his  owners,  there  seems  little  doubt  mato^Tw 
that  the  courts  would  now  hold,  as  his  lordship  intimated  he  ^^^  "P*"* 
himself  should  drain  hard  to  do^  that  a  sale  by  the  master 
would  in  such  case  be  justified,  (c) 
The  exercise,  however,  of  this  power  is  most  jealously  Jo^e^^JP^aV 

alone  can  iusti- 
(•)  Cambiidge  v.  ADderton,  2  B.  &       (c)  Fanny  and  Ehnhra,  Edw.  Ad.  Rep.   ^JT  such  sale 

Cr.  on.  117.  See  abo  Read  v.  Bonham,  3  Brod. 

(&)  Boberisoii  v.  Clarke,  1  Bmgh.  445.    &  Bing.  147. 

Hooat  V.  Harrison,  4  Bfngfa.    Hunter  v. 

Pufcer,  7  Meet.  4t  Wela. 


1  Ante^  180,  note. 
VOL.  U  17 
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Power  to  sell     Watched  by  the  English  courts,  and  rigorously  confined  to 

too  BDip  or  too  i»  I  a  •  1         ■  « 

whole  ciirgo.  cascs  of  extreme  necessity : '  such  a  neceisity,  that  is,  as  kaves 
must  be  such  80  the  master  no  alternative  as  a  prudent  and  skilful  man,  act- 
ma^rno  alter-  ing  band  fide  for  the  best  interests  of  all  concerned,  and  with 
demaii?d^  the  bcst  and  soundest  judgment  that  can  be  formed  under  the 
JSIS^  circumstances,  except  to  sell  the  ship  as  she  lies, 
beat  interests  of  If  he  comc  to  this  conclusiou  hastily,  either  without  suf- 
and^^hldbB  ficient  examination  into  the  actual  state  of  the  ship  (iQ,  or 
ejfjudjpnlaar^'  without  having  previously  made  every  exertion  in  bis  power, 
fomedunder  ^^^^  ^^  means  tljypu  at  his  disposal,  to  extricate  her  from  the 
the  circiunstaD-  *peril,  or  to  raise  funds  for  her  repair  (e),  he  will  not  be  justi- 
seU  the^p  as  ficd  in  Selling,  even  though  the  danger  at  the  time  appear 
*  ^1Q2  *      exceedingly  imminent.  ( / ) 

A  mere  difficulty  in  procuring  the  necessary  funds  for  the 

purpose  of  the  repairs  (g*),  or  the  necessary  materials  (A), 

although  it  may  be  very  considerable,  and  such  as  to  impose 

great  sacrifice  of  time  and  money,  will  not  justify  the  master 

in  selling  instead  of  repairing ;  unless  the  difficulty  is  insur" 

nunmiable  by  any  means  within  the  master's  disposal  at  the 

time  and  an  the  spot^  he  is  bound  to  repair. 

If  it  be  clear  be-      If,  indeed,  it  is  clearly  manifest,  as  a  matter  not  of  pro- 

bOityofarea-    bable    conjecturc  but  of  absolute    moral    certainty,  that, 

^t'teTi^ab '    although  the  ship  is  not,  in  the  literal  sense,  irreparable,  yet 

tolreep  the  m  ^^  ^^^^  ^f  ^^^^^^  *^>  SO  OS  ta  keep  the  sea^  trill  exceed  her 

will  cost  more    volue  wJun  repaired,  the  master,  as  airent  for  the  owners,  will 

than  she  will  be  ,         -.  »  o  j 

worth  when  re-  be  justified  in  selling  her.  (i)  The  excess,  however,  of  the 
^wiiibejuBi^  cost  of  repairs  above  her  value  must  be  no  mere  measuring 
fied  in  seihng     ^j^g^^  ^^^  subjcct  of  probable  conjecture,  it  must  be  so  far  certain 

But  then  the  ^^  ^*^  prudent  awneTj  if  an  the  spot  and  uninsured^  would 
master,  in  sell-    h^sUote  far  a  mamcnt.  in  the  exercise  af  a  saimd  discretion,  to 

ing  her,  must  ^  i  tf  » 

be  shown  to 

have  acted  on         W  Hajrman  v.  Monlton,  5  Esp.  65.    given  in  favor  of  the  right  to  sell.    S.  C. 

the  best  and         Abbott  on  Shipping,  part  L  chap.  i.  p.  11.    8  Taunt.  7d5. :  see,  however.  Hunter  t . 

m^t^St'SJSid  ^*^  ^'     ^*^  '•  ^^^'  ^°  ^"^  ^^'    ^"*^'  '^  ^^^  ^  ^^^ 

be  formed  un-     ^*®  ^'  ^»Uas,  1  Mood.  &  Rob.  48.  (g)    Somes   r.    Sugrue,   4   Cair.   ft 

der  existing            (e)  Gardner  v,  Salvador,  1  Mood.  &  Payne,  274. 

circumstances.    Rob.  118.    The  Fanny  and  Ehniia,  Edw.  (A)  Fumeaux  v.  Bradley,  Park  on  las. 

Ad.  Rep.  117.  145.  8lh  ed. 

(/)  Idle  9.  Royal  Ezch.  Comp.  SBrod.  (i)  Cambridge  v.  Anderton,  4  DowL 

de  Ring.  151,  in   which   the  Court  of  &  Ryl.  203.     1  Carr.  &.  Payne,  213. 

King's  Bench  reversed  the  judgment  of  Ryan  &  Mood.  60.    2  B.  &  Cp.  flOL 

the  Common   Pleas,   which  had  been 


I  AnUf  189,  note. 
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sell  the  ship  as  she  lay  rather  than  attempt  to  repair  her  (/) ; '  Power  to  seU 
neither  will  it  be  sufficient  t6  justify  the  master  in  selling  whole  caigo. 
nnder  such  circumstances,  that  he  acted  bon&fide^  and  for  the 
best  interests  of  all  concerned :  ^  the  sale  will  not  be  justified 
unless  the  master  in  selling  acted  upon  the  best  and  soundest 
judgment  that  could  be  formed  under  the  existing  circum- 
stances, {k) 

♦If  he  did  so,  —  if  the  sale  of  the  ship  was  the  very  measure  *  193 
to  i^bich,  under  the  circumstances,  a  skilful  and  prudent 
owner,  if  present  and  uninsured,  would  have  resorted,  as  the 
best  thing  that  could  be  done  with  the  ship, — the  master 
w^ill  be  considered  as  the  agent  of  the  owner  in  selling,  and 
the  sale  will  be  justified. 

^  86.  In  the  United  States,  the  limitations  upon  the  exercise  Limitations  on 

-    ,  .  ,  ^  .11       the  mailer's 

of  th^  power  do  not  seem  to  be  even  yet  very  certainly  de-  nght  to  sell  ship 
fined  {V) :  in  some  cases  a  more  extensive  liberty  than  that  ^tn.  ^ 
allowed  by  the  English  rule,  has  been  avowedly  conceded ; 
and  the  position  advanced,  that  the  master  may  sell  in  all 
cases  where  he  has  good  reason  to  believe  that  the  owner 
would  elect  to  abandoriy  i.  e.  in  all  cases  of  constructive  total 
loss,  (m)  On  the  other  hand,  the  stricter  doctrine  of  the 
English  law  has  been  asserted  and  maintained  in  some  very 
recent  decisions  of  the  courts  of  Massachusetts  (ti),  which 
derive  additional  sanction  from  the  opinion  of  Chancellor 
Kent,  who  declares  ''  the  strict  rule  to  be  the  one  best  sup- 
ported by  reason  and  authority."  (o)  • 

ij)  Somes  9.  Sugnie,  4  Carr.  &  Payne,  on  the  same  ground ;  but  the  safer  rule 

374.     Doyle  v.  Dallas,  1  Mood.  &  Rd>.  seems  to  be  that  stated  in  the  text. 
48.  (ff»)  t  American  Ins.  Comp.  v.  Center, 

(i)  Doyle  V.  Dallas,  1  Mood.  &  Rob.  4  Wend.  Rep.  45. 
48.  (n)  t  Gordon  v.  The  Mass.  Fire  and 

(I)  In  some  of  the  cases,  the  right  of  Mar.  Ins.  Ck>.  3  Pick.  249.     t  Hall  v. 

the  owner  to  oftofidbn,  and  that  of  the  The  Franklin  Insurance  Co.  9  Pick.  466. 
to  jeff,  are  spoken  of  as  standing       (o  )  3  Kent,  (Ah  cd.)  173, 174.  note. 


lis  is  the  rale  adopted  by  Mr.  Justice  Story  as  the  correct  one,  in  Robinson  v. 
Commonwealth  Ins.  Co.  3  Sumner,  2S6,  227.  See  the  Brig  Sarah  Ann,  2  Sunmer, 
aM ;  Gocdon  v.  Mass.  F.  dc  M.  Ins.  Co.  2  Pick.  262 ;  Winn  v,  Columbian  Ins.  Co. 
12  Pick.  285, 286 ;  and  other  cases  cited  ante^  189,  in  note. 

*  Bobinsott  v.  Commonwealth  Ins.  Co.  3  Sumner,  227;  The  Schooner  Tilton,  5 
Mmou,  476 ;  Patapsco  Ins.  Co.  v,  Soathgate,  5  Peten,  (8.  C  )  601. 

s  See  ame^  180,  note. 
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Power  to  fen  In  France,  the  Ordonnance  de  la  Marine,  following  in  thb 
whole  cargo.*  icspect  the  maritime  laws  of  the  middle  ages  (p),  absolutely 
Law  of  Fraoce  prohibited  the  master  from  selling  the  ship  in  any  case,  ex- 
in  this  respect,    ^^p^  ^  ^  special  direction  of  the  owners  {q) :  the  same  abso- 

CodedeCom-    Iw^^  prohibition  was  contained  in  the  draught  of  the  new 
merce,  art.  237.  Code  de  Commerce ;  but  on  strong  representations  of  the 
mischiefs  that  might  ensue  from  so  rigorous  a  rule,  it  was 
*  194       ^relaxed,  and  the  sale  of  the  ship  by  the  master  was  permitted 
in  the  sole  case  ''  of  innavigability  legally  certified  "  (innavi- 
gabilit^  legalement  constatee),  that  is,  as  BouLay-Paty  ex- 
plains it,  upon  the  report  of  experienced  navigators  appointed 
to  act  as  surveyors  by  the  local  authorities,  and  followed  by 
a  formal  condemnation  in  the  local  tribunals,  (r) 
The^'innaoir        '^^^  French  jurists  confine  the  ^'  innavigability,"  spoken  of 
wS^uDder     ^"  ^^®  code,  to  the  single  case,  in  which  the  skip  oanjuA  be  re- 
p^™t^r™       paired  so  as  to  continue  its  voyage  or  keep  the  sea^  (il  faut  que 
aione  jusiiiies     Ic  navifc  ne  puissc  achever  son  voyage,  et  qu'il  soit  juge  in- 
seUingf  irtbe      Capable  dc  falrc  son  retour :  —  il  faut  que  le  navire  ne  puiase 
8h?p  to  ftHct^i***  P®^  ^^^^  raccommode,  et  qu'il  soit  hors  d'6tat  de  naviguer).  (i) 
«iate,  that  she        Boulay-Paty  considers  this  prohibition  to  sell  as  a  very 

canoot  be  re-.  rir  r 

paired  so  as  to  important  Safeguard  of  the  mterest  of  shipowners  against 
coutinur^^r^^  the  frauds  of  masters;  and  remarks,  that  the  courts  cannot 
^^"^'  be  too  strict  in  confining  it  to  the  sole  case  of  real  and  bona 

Bouiay  Puty  as  fidc  innavigabiUty  in  the  sense  above  explained,  (t)  It  is 
wiih*wh?ch'thS  remarkable,  that  among  the  representations  addressed  to  the 
SSte^l^a.  French  legislature,  in  order  to  induce  them  to  relax  the 
^ed  »i«*y  to  ancient  rule,  one  of  the  cases  stated  as  showing  its  hardship, 
tofute  irreparar  is  that  in  which  the  power  of  sale  is  denied,  where  the  cost  of 
qJ^,  whether  ^^P^^^^^  ^^  ^hip  unll  cxceed  its  value  when  repaired  (pour  ne 
^^^Y^a^&s,  P^"^^^'  ^^'®  repar6,  sans  qu'il  en  conte  sa  valeur,  ou  dela) :  no 
jusiiiies  a  sale  notice,  howevcr,  is  taken  of  this  case,  either  by  Boulay-Paty 
ter^in^FrenTh*"  or  Pardessus,  in  interpreting  the  legal  meaning  of  the  word 
i^aw:  Semhu,     "innavigability,"  as  used  in  the  237th  article  of  the  code; 

(p)  The  Jugemens  d'Oleron,  art.  1.  (r)  Boulay-Paty,  ibid.  p.  86.    Code  de 

The  Laws  of  Wisbuy,  art.  13,  and  those  Comm.  art.  237. 

of  the  Hanse  Towns,  art.  57,  expressly  (#)  Boulay-Paty,  Coore  de  Dr«it  Com. 

prohibit  the  master  from  selling  the  ship  in  Mar.  torn.  ii.   p.  88,  ed.  18^4:   seeabo 

any  case.    Boulay-Paty,  Ck>ur8  de  Droit  Pardessus,  Coure  de  Droit  Coni.  part  iv. 

Com.  Mar.  tom.  ii.  sect.  17,  p.  85,  ed.  tit  1,  cap.  iii  No.  606,  torn.  iii.  p.  26, 27, 

1S34.  ed.  1841. 

{q)  Ordonnance  de  la  Marine,  Uv.  ii.  (<)  Boulay-Paty,  ibid.  p.  88 
tit  1,  du  Capitaine,  art.  19. 
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from  Tvhich  it  is  fair  to  conclude,  that,  io  the  opinion  of  these  Power  to  sell 
eminent  jurists,  the  case  supposed  would  not  warrant  the  whoie'ca^o. 
master  in  selling,  and  that  the  rule  of  the  French  law  on  this 
point  is  more  rigorous  than  our  own. 

In  one  case  in  the  United  States,  the  power  of  the  master  The  power  to 
to  sell  was  limited  to  stranding  on  a  foreign  coast  (ti)  ;  but  JSiii^y'^Hm. 
it  has  since  been  decided  there,  by  Mr.  J.  Story,  that  in  a  '^^^  ^Z  **!?■  ^{ 

^     J  J^  wreck  or  stnmd- 

^^^saae  of  urgent  necessity y  the  roaster  has  a  right  to  sell  the  ing  abroad. 
vessel  as  well  on  a  home  as  on  a  foreign  shore,  and  whether  *  ^^ 
the  owners  residence  be  near  or  at  a  distance,  (t;)  ^ 

^  87.  The  power  to  sell  the  whole  cargo.  SHa^ST  ^ 

This  depends  on  exactly  the  same  principles  as  the  power  whole  cajvo, 
to  sell  the  ship,  and,  like  it,  can  only  be  exercised  in  cases  of  iog  the  ship,  is 

ft  confined  to 

extreme  necessity.'  caaeeofex- 

In  the  admirable  langtiage  of  Lord  Stowell,  "  though  the  ^^SS^. 
master,  in  the  ordinary  state  of  things,  is  a  stranger  to  the  Law  as  to  this 
cargo,  except  for  the  purposes  of  custody  and  conveyance ;  Sown^  Loid 
yet  in  cases  of  instant  and  unforeseen  and  unprovided  neces-  SSTof  tiw^ 
sity,  his  character  of  supercargo  or  agent  is  forced  on  him  by  SJJJ^bJ^'j?) 

(•)  t  Scoll  9.  Briddle,  2  Waah.  C.  C.  right  to  pledge  the  credit  of  his  owner  for 

1«S0.  neceesaries  in  an  Engluk  port,  where  the 

(v)  t  The  Brig  Serah  Ann,  2  Sumner,  owner  has  no  agent.    Aithnr  v.  Barton,  6 

906.    So  in  this  country  it  has  been  held,  Mees.  ds  WdsL  138. 
that  the  master  of  a  coasting  vessel  has  a 


1  Tbe  opinioa  of  Hr.  Joslioe  Story  has  been  affirmed  by  the  Supreme  Court  of  the 
I7aiic4  Sute%  in  tbe  case  of  New  England  Ins.  Co.  v.  Brig  Sarah  Ann,  13  Peters, 
3B7,  where  the  court  say,  — **  The  true  criterion  for  determining  the  occurrence  of 
the  mastef^  authority  to  seM,  is  the  inquiry,  whether  the  owners  or  insurers,  when 
they  are  not  dirtant  from  the  scene  of  stranding,  can,  by  (he  eariiest  use  of  the  ordi- 
Bary  means  to  convey  inteHi^enoe,  be  informed  of  the  situation  of  the  vessel,  in  time 
tt»  direct  the  master  before  she  will  probably  be  losL  If  there  is  a  probability  of  loss, 
and  it  is  made  more  hasardous  by  every  day's  delay,  tbe  master  may  then  act 
prampdy,  to  save  something  for  the  benefit  of  all  concerned,  though  but  little  may  be 
«ved.  There  is  no  way  of  doing  so  more  efiectually  than  by  exposing  the  vessel  to 
Mfe ;  by  which  the  enterprise  of  such  men  is  brought  into  coropetiiion  as  are  aocue- 
tomed  to  encounter  such  rides,  and  who  know,  from  experience,  how  to  estimate  the 
probable  profits  and  losses  of  such  adventures." 

'  Tbe  master  is  not  at  liberty,  in  case  of  shipwreck,  to  sell  the  cargo  merely  on  the 
ground  that  a  sale  will  be  tbe  best  for  all  concerned,  and  that  a  prudent  owner,  if 
present,  would  sell  under  the  same  circumstances,  but  he  will  be  justified  in  selling 
eoly  by  a  legal  necessity.  Bryant  t.  Commonwealth  Ins.  Co.  13  Pick.  543.  See 
Amer.  Ins.  Co.  e.  Center,  4  Wend.  52 ;  Scull  v.  Briddle,  2  Wash.  C.  C.  150 ;  Bryant 
••  Commoawealth  Ins.  Co.  6  Pick.  131 ;  Abbott,  Shipp.  (6th  Am.  ed.)  386  to  372,  in 
notes  ;  Pope  s.  Nickenon,  3  Story,  C.  C.  465 ;  Story,  J.  aig.  in  Arthur  p.  SohooAer 
2Slory,  C.C.07. 
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Power  to  sell 
the  ship  or  the 
whole  cai^. 


Where  a  sea- 
damaged  car- 
eo,  ill  a  port  of 
distress,  is  in 
danger  of  per- 
ishing by  putre- 
faction if  not 
sold,  the  master 
has  a  right  to 
sell  it,  where 
the  ship  is  disa- 
abled. 

Semble^aiao 
where  the  ship 
IS  not  disableci. 

196* 


Where  the  ori- 

Sinal  ship  is 
isabled,  but 
the  carvo  is  not 
perishable,  and 
may  be  sent  on, 
the  master  can- 
not sell  it.    ' 


the  general  policy  of  the  lawj  unless  the  law  can  be  supposed  to 
mean  that  valuable  property  in  his  hands  is  to  be  left  without 
protection  or  care.  Suppose  the  case  of  a  ship  driven  into 
port  with  a  perishable  cargo  ;  oi  suppose  the  vessel  unal^ 
to  proceed,  or  to  ^tand  in  need  of  repairs,  what  must  be  done ! 
The  master,  in  such  case,  must  exercise  his  judgment,  whether 
it  would  be  better  to  tranship  the  cargo,  if  he  has  the  means, 
or  to  sell  it :  he  is  not  bound  to  tranship^  he  may  not  have  the 
means  of  transhipment^  but  even  if  he  has^  he  may  act  for  ike 
best  in  deciding  to  sell.  Jfhe  has  not  the  means  of  tranship^ 
menty  he  is  under  an  obligation  to  sell  the  cargOj  unless  it  can 
be  said  that  he  is  under  an  obligation  to  let  it  perish."  (10) 

Where  the  ship  is  disabled,  and  the  cargo  being  sea- 
damaged  and  of  a  perishable  nature,  is  in  danger  of  being 
destroyed  by  the  rapid  progress  of  putrefaction  if  not  sold,  it 
is  the  master's  right,  if  not  his  duty,  immediately  to  sell  it  (x) ; 
and  the  duty,  it  seems,  would  be  equally  imperative,  or,  at 
all  events,  the  right  equally  clear,  in  such  case,  even  *wheie 
the  ship  is  not  permanently  disabled,  but  capable,  after  repair, 
of  taking  on  the  c^go*  {y)  ^ 

The  power  of  sale,  however,  where  the  ship  is  not  disabled^ 
or  where  there  exists  means  of  transhipment,  must  be  strictly 
confined  to  cases  in  which  the  cargo  is  Qf  a  perishable  nature, 
and  has  suffered  so  much  sea-damage  as  renders  it  physically 
impossible,  that,  if  sent  on,  it  can  arrive  in  specie  at  its  port  of 
destination.  {2) 

Where  the  original  ship  is  disabled,  but  there  exists  means 
of  transhipment,  and  the  cargo  is  not  of  a  perishable  nature4 
and  not  sea-damaged,  the  master  will  not  be  justified  in. 

(w)  Per  Lord  Stowell  in  the  GraU'tu-  («)  Hant  e.  Royal  Exoh.  Aas-Comp.  5 

dine,d  Rob.  Rep.  240.  Maul.  6c  Sel.  d5.    Roiu  v.  Salvador,  3 

{sc)  Ylierboom  v.  Chapman,  13  Meea.  Bingh.  N.  G.  966.    Wilson  9.  Royal  Ex. 

&  WeU.  380.  Comp.  8  Camp.  623. 

(y)  Rouxv.  Salvador,  3  Bingh.  N.  C. 
266. 


'  Where  a  caiigo  is  so  much  injured,  that  it  will  endanger  the  safety  of  the  ship  and 
cargo,  or  it  wiU  become  utterly  worthless,  it  is  the  duly  of  the  master  to  land  and  sell 
the  cargo  at  the  place  where  the  necessity  arises,  even  although  it  might  have  been 
carried  to  the  port  of  desUnaiion,  and  there  landed.  Jordan  r.  Warren  Ins.  Co.  1 
Story,  C.  C.  342.  See  Suhus  v.  Ocean  Ins.  Co.  12  John.  107;  Treadwell  v.  Union 
Ins.  Co.  6  Cowen,  270  ;  Smilh  o.  Martin,  63inn.  262;  Pope  t».  Nickerson,  3  Stoiy, 
C.  t.  465;  Abbott,  Shipp.  (6th  Am.  ed.)  366,  et  seq.  and  nolea. 
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BaUins,  but  is  bound,  or,  at  all  events,  entitled  to  tran-  Power  to  sell 

T-       /    \i  the  ship  or  the 

Solpb  (a)  whole  cargo. 

Where  the  original  ship  is  disabled,  and  there  exist  no  where  there 
ineans  of  transhipment,  or  hope  of  any,  —  where  the  ship  is  ^J^^^! 
cast  away  on  some  desolate  and  unfrequented  coast,  —  the  »*"p™«'^^  «'*^- 
master,  as  it  should  seem,  would  be  empowered  to  sell  the 
cargo  if  be  had  the  opportunity,  even  though  it  were  neither 
-damaged  nor  of  a  perishable  natvre.  (b)  ^ 


Where  a  sale  by  the  master,  either  of  ship  or  cargo,  is  not  Where  the  sale 
otherwise  justifiabjb,  it  will  not  be  justified  by  a  decree  of  a  either  of  ship 
Vice- Admiralty  Court  ordering  such  sale,  (c)  ^  otherwSe  juSS 

fiable,  it  will 
not  be  rendered 
so  by  a  decree 
of  a  Vice- Ad- 

Sect.  V*  Of  the  Powers  and  Duties  of  the  Master  in  Cases  minMy  court 

of  Aiandorment.  rectmgit 

4  88.  By  a  clause  invariably  inserted  in  our  common  forms  of  thei^wcn 

m       t'         II    t  1    1  •    <•  1         •  ««  *"<*  duues  of 

of  policy, "  the  assured,  his  factors,  servants,  and  assigns,'  are  the  master  in 
allowed,  or,  as  the  law  construes  it,  are  bounds  ^^  in  case  of  doi^ent? 
•toiy  lo9B  or  misfortune,'^  to  make  every  exertion  in  their      *197 
power  ^^for  the  defence^  safegtuirdj  and  recovery  "  of  the  The  master,  in 
property  which  is  the  subject  of  the  insurance.     In  almost  grr^tive^iotai 
all  cases  of  "  loss  oi  misfortune,"  the  duty  of  acting  for  the  i^^e  ^eJ^^ex- 

'  ertion  in  his 

(a)  Aodereoo  v.  Wallis,  2  Maole  &  Sel.       (b)  Per  Baily  J.  in  Hunt  v.  Royal  Exch.  S^^nce^i^ 
340.    Wilson  V.  Millar,  2  Stark.  N.  P.  1.    Ass.  Comp.  5  Maule  dc  Sel.  56,  57.  guard,  and  re- 

Ifoim  p.  Robinson,  3  B.d^  Cr.  190.  Free-  (e)  Van  Omeron  v.  Do  wick,  3  Camp,  covery  of  the 
man  p.  East  India  Comp.  5  B.  «|  Aid.  N.  P.  43.  Reid  ».  Darby,  10  East,  143.  ^^J^'^^d  fn 
007.  Morris  v.  Robinson,  3  B.  &  Cr.  196.  all  that  he  does 

\yithin  the 
»  ■  •  scope  of  his  au- 

thority, while 

*  Sec  anu,  185  to  188,  and  notes.    Where  a  vessel  was  stranded  on  the  coast  of  ^  ^"^^^^^^ 
Viignia,  and  the  caiyo  was  landed  without  damage,  and  was  not  of  a  perishable  na>  g^^j^d  a^  xhe 
tanf  and  might  have  been  kept  in  reasonable  safety  until  the  owners  and  insurers,  agent  for  the 
who  lived  in  Massachusetts,  could  be  heard  from,  the  master  was  held  to  have  no  party  who  may 
a«lhonty  to  seU  the  caigo  and  break  up  the  voyage,  without  waiting  till  the  owners   "yi'^o  ^'^^^^^^ 
aad  insuren  couU  be  consulted.    Bryant  v.  Commonwealth  Ins.  Co.  13  Fiak.  543.  cemed  wheth- 
In  this  case  it  appeared,  that  the  cargo  was  insured  from  Havana  to  Castine,  in  Maine,  er  the  abjured 
was  wrecked  on  the  coast  of  Vii^nia,  but  was  taken  from  the  vessel  without  being  or  underwriter, 
damaged,  and  might  have  been  sent  by  land  to  Norfolk,  about  forty  miles  distant,  and  ^  ^t^***^ 
thenoe  by  water  to  Castine,  for  less  than  My  per  cent,  of  its  value,  but  the  master,  in- 
giead  of  sending  it  to  its  place  of  destination,  sold  it  on  the  beach ;  it  was  held  that  the 
■Morers  were  not  liable  for  a  total  loss.    lb.  See  Scull  v.  Briddle,  2  Wash.  C.  C.  150; 
Ha]]  V.  FrankUn  Ins.  Co.  9  Pick.  478 ;  Amer.  los.  Co.  v.  Center,  4  Wendell,  52. 

'  Anu,  195,  note. 

>  See  Abbott,  Shipp.  (6th  Am.  ed.)  19  to  21,  and  in  note ;  The  Schooner  TjlUm,  5 
465. 
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benefit  of  all  concerned,  under  the  emergency,  is  thrown  upon 
the  master :  if  the  casuality  should  prove  to  be  of  such  a 
ndture  as  to  justify  the  assured  in  giving  notice  of  abandon- 
ment, a  question  may,  and  frequently  does  arise,  as  to  whose 
agent  the  master  is  in  taking  the  steps  which  in  his  judgment 
are  necessary  under  the  circumstances.  This  is  not  the  place 
for  entering  at  any  length  into  the  discussion  of  the  question, 
which  will  be  more  fully  noticed  when  we  come  to  treat  on 
the  subject  of  abandonment ;  it  will  be  suiEcient  here  to  state 
the  principle  upon  which  it  depends,  which  is,  that  as  the 
effect  of  a  notice  of  abandonment,  if  accepted,  or  made  on 
good  grounds,  is  to  vest  the  ownership  of  the  abandoned 
property  in  the  underwriter  from  the  moment  of  the  loss,  the 
master  will  be  considered  as  the  agent  of  the  underwriter  in 
all  acts  done  by  him  from  that  time,  within  the  scope  of  the 
authority  given  to  him  by  the  policy,  ^^  to  sue,  labor,  and 
travel,"  for  ^'  the  defence,  safeguard,  and  recovery  of  the  sub- 
ject insured." 

If  no  notice  of  abandonment  is  given,  th^  master  in  all  that 
he  does,  within  the  scope  of  his  duty,  is  the  agent  of  the 
assured. 

Questions  have  been  raided  in  the  United  States  as  to  the 
extent  of  the  agency  thus  conferred  on  the  master ;  and 
especially,  it  has  been  doubted,  whether  the  master  has  the 
power  of  buying  in  the  ship  after  capture  and  condemnation, 
or  after  a  necessary  sale,  so  as  to  bind  the  assured  or  the 
underwriters  by  such  repurchase,  (d)  * 

The  true  principle  of  decision  appears  to  be  that  stated  by 
Mr.  PMUips,  viz.  "  that  if  the  master  acts  bond  fide^  and 
within  the  authority  which  the  particular  circumstances  roaj 
reasonably  be  supposed  to  confer  on  him,  as  the  depositary  of 
^property,  respecting  which  extraordinary  measures  must  be 
taken,  unless  it  is  to  be  left  to  total  loss  and  destruction,  bii 
acts  ought  to  be  binding  upon  those  (whether  the  assured 


((f)  See  the  cases  collected  in  2  Phillips  on  Ins.  345^347. 


»  See  Qaeen  c.  United  Ins.  Co.  2  Wash.  C.  C.  331 ;  Abbott  v,  Sebor,  3  John. 
Cas.  30;  Oliver  ».  Newburyport  Mar.  los.  Co.  3  Mass.  37;  Stoter  ©.  Gray,  2  Ham, 
SeS;  Rabion  v.  United  Ins.  Co.  4  Binn.  386;  Sawyer  «.  Maine  Fire  and  Mar.  In. 
Co.  12  Mass.  291. 
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or  the   underwriters,  as  the  case  may  be)  of  whom  the  Of  the  powers 
extraordinary  circumstances  constitute  him  the  invohmtary  themasterin 

ocn^nt    M'  cases  of  aban- 


(r)   2  PhOlipt  on  Ins.  d46,*aiid  eee  the  whole  subject  considered  at  large,  part 
m.  on  Total  Loas  and  Abandonment. 


>  Abbott,  Shipp.  (6th  Am.  ed.)  t^,  in  note,  117,  note;  United  las.  Co.  v.  Robinson, 
2Caiiie8,  280;  United  Ins.  Co.  v.  Soott,  1  John.  106;  Reade  v.  Commercial  Ins. 
Ca  3  John.  3^. 
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♦CHAP.  IX. 


Of  the  Bubjeots 
of  marine  in- 
surance,  or 
what  mav  and 
may  not  be 
iaaured. 


OP  THE   SUBJECTS  OF  MARINE  INSURANCE,   OR  WHAT 
MAY  AND  MAT  NOT  BE  INSURED. 

Generally  speaking,  every  thing  which  la  exposed  to  risk 
by  the  perils  of  the  seas  may  be  made  the  subject  of  a  con- 
tract of  marine  insurance,  unless  its  insurance  is  prohibited 
either  by  the  general  law  maritime,  the  laws  of  the  land,  or 
the  law  of  nations. 

We  will  consider  —  1st.  What  may  be  insured.  2dly. 
What  may  not  be  insured. 

Under  the  first  head  we  will  confine  our  attention  to  the 
insurability  of — 


1.  Freight. 

2.  Profits  and  commissions. 

3.  Bottomry  and  respondentia. 

Under  the  second  head  we  shall  limit  ourselves  to  the  con- 
sideration of  those  things  of  which  the  insurance  is  unlaw- 
ful from  their  own  nature,  as  — 

1.  Seamen's  wages. 

2.  Slaves: 


leaving  to  another  part  of  the  work  the  consideration  of  those 
things,  the  insurance  of  which  is  unlawful,  owing  to  the  pro- 
hibited nature  of  the  traffic,  or  voyage  for,  or,  on  which  they 
are  insured.  The  reason  for  this  arrangement  is  that,  as  the 
prohibition  of  insurance  in  these  latter  cases  arises  not  from 
any  thing  in  the  nature  of  the  things  themselves  considered  as 
subjects  ofinsurancej  but  solely  from  the  iUegality  of  the  risk 
on  which  they  are  embarked  ;  it  seems  more  natural  to  treat 
of  them  under  the  general  head  of  the  illegality  of  the  risk, 
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in  that  division  of  the  work  devoted  to  the  discussion  of  the  Of.the  subjeots 

,     ^  . «    .      .     -  of  manne  m* 

causes  that  avoid  the  insurance.  surance,  or 

•The  subject,  then,  of  insurances  on  smuggled  goods  ;  —  may  not^e"*^ 
insurances  on  ship  or  goods  engaged  in  traffic  or  on  voyages  "'*"'^- 
illegal  as  in  contravention  of  the  navigation  acts,  the  convoy       200  * 
acts,  or  any  other  positive  laws  of  the  land;  —  insurances  of 
enemt^s  property  ;  —  insurances  on  contraband  of  war  ;  in- 
surances on  ship  or  goods  engaged  in  traffic  or  on  voyages 
otherwise  illegal  as  in  contravention  of  the  laws  of  war^  will 
be  considered  in  the  second  part  of  the  work,  in  a  chapter 
treating  of  the  "  Illegality  of  the  risk^^^  as  one,  amongst  other 
grounds,  of  avoiding  the  policy. 

Having  thus  seen  upon  what  subjects  insurance  may  be 
made,  we  will  then  consider. 

3dly.  The  description  in  the  policy  of  the  subject  of  insur- 


Sect.  I.   What  may  be  insured. 

Art.  1.  Freight, 

§  89.  In  considering  what  things  may  be  insured  we  com-  What  may  be 
meoce  with  freight,  omitting  ships  and  goods;  as  to  the  in-  Freight^ 


sorability  of  which  no  question  can  possibly  be  raised,  they 
having  been  always  and  universally  regarded  as  the  proper 
and  main  subjects  of  the  contract  of  marine  insurance. 

The  word  freight  in  insurance  law,  and  as  employed  in  Meaning  of  the 
policies,  has  a  more  extensive  signification  than  in  the  general  insunno^iaw! 
law  of  shipping,  and  is  used  comprehensively  to  denote  '^  the 
benefit  derived  by  the  shipowner  from  the  employment  of  his 
*»9»."  (a) 

Freight,  strictly  speaking,  as  between  the  shipowner  and 
the  freighter,  is  the  price  to  be  paid  by  the  latter  to  the  former 
for  the  carriage  of  goods  in  the  ship,  and  is  only  payable  on 
the  arrival  of  the  goods  at  their  port  of  destination  :  but  in 
policies  of  insurance  it  is  equally  used  to  denote  that  which, 
strictly  speaking,  is  improperly  called  freight,  viz.  the  price 
agreed  to  be  paid  by  the  charterer  to  the  shipowner  for  the 

(a)  Per  Lnd  Tentodea  in  Flint  «.  Flemyng,  1 B.  &  Ad.  48, 
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What  may  be    •hire  of  his  ship  Under  a  charter-party,  or  contract  of  affireigfat- 

insured. —  ,    /» v  , 

Freight.  ment.  (o) » 

*  201~~  Hence  the  definition  of  freight,  as  a  subject  of  marine  in- 

Definition  of  surancBj  that  "  it  is  either  the  remuneration  to  be  paid  to  the 

fre^ht  a«  a  shipowner  for  the  hire  of  his  ship,  under  an  express  contract 

subject  of  ma-  ^  '*  ^ 

fine  insurance,  of  affreightment  for  a  certain  voyage,  or  the  price  to  be  paid 
to  him  for  the  carriage  of  goods,  irrespective  of  such  con- 
tract." (c) 
It  even  includes  Nay,  it  has  cvcu  a  more  extensive  meaning  still,  and  may 
which^e^ship-  he  applied  to  denote  the  benefit  which  the  shipowner  expects 
toderiTO Swn  ^^  derive  from  the  carriage  of  his  own  goods  in  his  own  ship, 
the  carnage  of   in  the  shape  of  their  increased  value  to  him  at  the  port  of 

his  own  goods  *  ^ 

in  his  own  ship,  delivery  (d) ;  ^  for,  as  Lord  Tenlerden  observes,  "  If  the  term 
freight,  as  used  in  policies  of  insurance,  imports  the  benefit 
derived  firom  the  employment  of  the  ship,  it  is  the  same  thing 
to  the  shipowner  whether  he  receives  that  benefit  of  the  use 
of  his  ship  (1st),  by  a  money  payment  from  one  person^  who 
charters  the  whole  ship  ;  or  (2d), /row  various  persons  who  put 
specific  quantities  of  goods  en  board ;  or  (3d),/ro»»  persons 
who  pay  him  the  value  of  his  own  goods  at  the  port  ofdeHvery, 
increased  by  their  carriage  in  his  own  shipJ^  (e) 

Expected  §  90,  In  whichever  of  these  three  senses  the  word  is  used, 

fdfubjecTof  in-  it  is  a  clearly  established  principle  in  this  country,  that  ex- 
coiTnt^."*  ^**"  pected  freight  is  a  lawful  svbjed  of  marine  insurance.*  "It 
would,  indeed,  be  extraordinafy,"  says  Mr.  J.  Chambre,  in 
the  case  of  Lucena  v.  Craufurdy  "  if  freight  could  not  be 
made  the  subject  of  protection  by  an  instrument,  which  had 
its  origin  in  commerce,  and  was  introduced  for  the  very  pur- 

(ft)  Per  Lord  Tenterden  in  Winter  v.  (rf)  Flint  v.  flemyng,  1  B.  &  Ad.  45. 

Haldimand,  3  B.  &  Ad.  649.  De  Vaux  v.  J'ansen,  5  Bingh.  N.  C.  S19. 

(c)  Per  Lord  EUenborough  in  Forbes  v.  (e)  1  B.  &  Ad.  48. 
Aspinwall,  13  East,  324, 329. 


1  Robinson  v.  Manufacturers  Ins.  Co.  1  Metcalf,  145;  M^Gawv.  Ooean  Ins.  Go. 
23  Pick.  409 ;  Riley  v.  Hartford  Ins.  Co.  2  Conn.  373 ;  1  Phfll.  Ins.  132. 

'  Per  Shaw,  Oh.  J.  in  Robinson  t.  Manufacturer  Ins.  Co.  1  Metealf,  146 ;  1  FbOL 
Ins.  133.  And  sometimes  the  word  freight  "  is  used  in  a  loose  sense  to  mgwfy  tbe 
goods  or  property  carried."  1  Metcalf,  145.  « It  is  never,  however,  used  in  the  latter 
sense,  when  intended  to  describe  a  separate  subject  of  insurance.''  ib. 

»  M'Gaw  V,  Ocean  Ins.  Co.  23  Pick.  408, 409 ;  1  Phill.  Ins.  132 ;  3  Kent,  (5lh  cd.) 
270 ;  Claik  v.  Ocean  Ins.  Co.  16  Pick.  289, 296 ;  Wdoott  v.  Eagle  Ins.  Co.  4  Pick. 
429. 
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pose  of  gmng  security  to  meroftotile  tramacttOM ;  it  is  a  BoUd  Wiua  wum  ^ 
mtbtianHal  wUerest  asoertained  by  coatract,  a»d  arising  oat  Freighu 


of  labor  and  capital  en^loyed   for  the  purposes  of  com- 

•"  (/)  *202 

^Indeed,  as  we  shall  see  more  at  la^e  bereafler,  the  party  The  party  in- 

who  insures  freight  must  have  an  inckoe4e  rig^t  to  Uy  in  order  ^^lave^an 


to  entitle  him  so  to  insure  :  t.  e.  be  must  be  in  such  a  position  ^^^^^^ 
with  regard  to  the  expected  freight,  that  nothing  coald  pre*  time^  effect- 
veot  him  from  ultimately  having  a  perfect  right  to  it  but  the  anoe. 
iotervention  of  the  perils  insured  againaiL 

^When  freight  is  the  price  to  be  paid  for  the  hire  of  tiw 

ship  under  a  charter-party,  the  shipowner  has  this  inchoate 

right  directty  ike  Mp  has  brokm  ground  tm  the  chartered  pay- 

uge.    When  it  is  the  price  to  be  paid  for  the  carriage  of  goods 

in  the  ship,  then  this  inchoate  right  accrues  directly  the  good$ 

itfikemerchani  are  actually  piU  on  boardorare  even  onUnKted 

for  and  ready  to  be  put  on  board.    la  either  case  the  diip- 

owner  has  put  himself  in  a  condition  to  earn  freight,  provided 

either  the  ship,  which  he  has  thus  let  out  to  the  freighter,  or 

the  goods,  which  he  has  thus  engaged  to  transport  for  the 

merchant,  arrive  safely  at  their  destination.^ 

Uf  by  perik  of  the  sea,  they  are  prevented  from  tiras  arriv-  The  freight 
ing,  the  shipowner  has  no  daim  to  frdght  from  the  merchant :  inwliod^^ 

whioh  i^vid 
have  beeo  eaHii< 

(/)  3 Boa.  «i  Fidl.  102.  odbutforth* 

^'' '  mterventioii  of 

^ ^ ^*  perila  in- 

■  suied  againit. 

1  In  ITGaw  v.  Ocean  Ins.  Co.  23  Pick.  409,  Mr.  Chief  Justice  Shaw  remartced  :— 
*  la  general  terms  it  may  be  said,  that  the  msurance  on  firei^t  will  attach  when  die 
dqp^iwner  is  in  such  a  sitnation  in  regard  to  his  vessel  and  voyage,  that  nothing  but 
the  intervention  of  one  of  the  perils  insured  against,  can  prevent  him  from 
eooBpleting  his  voyage  and  eaniing  his  freight"  And  the  same  learned  Judge,  in 
Minion  V.  Manniactufefs'  Ins.  Co.  1  Metoalf,  146,  remaiimd :  —  **  In  general,  tfaeinp 
eqpcion  of  a  voyage,  even  in  ballast,  fiom  one  port  to  another  to  take  a  cargo,  puian- 
ant  to  a  eharterparty,  is  an  inception  of  the  voyage,  on  which  freight  is  to  be  earned, 
and  if  the  vessel  is  lost  before  arming  at  the  first  port  to  take  in  the  cargo,  it  is  a  loss 
OB  fineight."  3 Kent,  (5ih  ed.)  311 ;  Riley  9.  Hartford  Ins.  Co.  2  Conn.  373 ;  1  PhiU. 
Ina.  132;  Hart  v.  Del  Ins.  Co.  2  Wash.  C.  C.  346;  Livingston  v.  CoL  Ins.  Co.  3 
John.  49 ;  De  Longnemere  v. The  Fhoeniz  Ins.  Ca  10  Johns.  127 ;  llie*Sameo. New 
Talk  Fire  Ins.  Co.  10  Johos.  201 ;  Davy  v.  Hallett,  3  Caines,  19. 

A  veasd  being  lost  on  her  voyage  to  a  port  where  acargo  viras  waiting,  whioh  the 
owner  of  the  vessel  had  contracted  to  transport,  the  insured  can  recover  the  freight 
which  would  have  beoomedue  for  the  transportation  of  that  cargo.  Adams  v.  War- 
ren Ins.  Co.  22  iHck.  163. 

Bat  as  king  as  the  destination  of  the  ship  orthe  vo]r>g<e,  for  which  the  freight  is  in- 
SHPed,  is  contingent,  the  insnraUe  interest  in  fieight  for  that  voyage  does  not  aocme. 
a.  Penn.  Ins.  Cclftawte,  107;  1  PhiU.  Lu.  139. 
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What  may  be 

JBSiifed.««> 
¥nighi- 


that  i0,  he  is  presented,  in  such  case,  by  the  perils  of  the  seas, 
from  realizing  that  which,  but  for  the  intervention  of  those 
perils,  he  would  certainly  have  earned.  It  is  but  fair  and 
reasonable,  therefore,  that  he  should  have  the  means  of  pro- 
tecting  himself,  by  a  policy  of  marine  insurance,  against  the 
loss  he  is  thus  exposed  to/ 

Such  are  the  general  principles  upon  which,  in  this  coun- 
try, in  America,  and  many  of  the  continental  SUites,  the  ship- 
owner is  allowed  to  effect  an  insurance  on  that  freight  which 
he  expects  to  earn,  and  which  he  is  only  prevented  from  earn- 
ing by  the  perils  insured  against. 


In^Fnuice,  ev- 

peded  ti^gbi 
cannot  ItfoAy 
beintoiM. 
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Fkds^  actoally 
Muniied  ifirtt 
oofttw)  may. 


THwming  of  the 
torm  '*Jretac- 
i'*  in  French 


qmr 

law. 


§  91.  The  French  legislature,  proceeding  rather  on  scho- 
lastic refinement  than  mercantile  considerations,  have  prohi- 
bited all  insurance  of  expected  or  future  freight  (g*),  on  the 
ground  that  expected  freight  is  a  mere  contingency  in  which 
*there  is  no  present  existing  interest ;  that  it  is  but  a  gain 
which  the  assured  may  miss  makmgy  not  a  property  which  he 
can  risk  losing. 

But  although  the  prohibition  is  absolute  against  the  in- 
surance of  expected  freight  (fret  a  fairer)  yet  the  Frendi 
legislature  permits  the  insurance  of  freight  actually  earned 
{fret  acquis.)  The  French  jurists  have  refined  much  in  ex- 
plaining the  meaning  of  this  term  ;  but,  upon  the  whole,  by 
fret  acquis  may,  it  seems,  be  understood,  either  sums  paid  in 
advance  by  the  charterer  or  his  agents  as  a  part  of  the  freight ; 
or  freight  which,  by  the  terms  of  the  charter-party,  is  payable 
in  all  events.  But  in  these  cases  the  charterer,  and  not  the 
shipowner,  can  alone  insure,  as  he  alone  runs  the  risk  of  loss. 
The  term  appears  also  to  extend  to  freight  actually  earned 
by  the  unloading  of  a  portion  of  the  cargo  at  a  port  of  deli- 
very short  of  the  port  of  ultimate  destination.  (A) 


ig)  "  Pret  dfaire;'  Oid.  de  la  Marine, 
tit.  vi.  art.  15.  "  Fret  de*  merchandises 
d  bordf^*  Code  de  Commerce,  art.  347. 

(A)  See  Ordinance  de  la  Marine,  tit.  vi. 
art.  15.  Code  de  Commerce,  art.  347. 
See  alao  Pothier,  No.  3d,  and  the  notes 
of  Mons.  Estran^in  at  pp.  52-55,  of  his 


edition.  Valin.  Comment,  on  art.  15,  of 
the  Ordinance,  vol.  ii.  p.  264.  ed.  1828: 
and  see  espeeially  Emerigoo,  chap.  viiL 
sect.  8.  vol.  i.  pp.  227-234.  ed.  1837. 
Boulay-Faty,  Cours  de  Droit  Mar.  tit.  x. 
sect.  13,  torn.  iii.  pp.  481  -  487.  ed.  1834. 
PaidessuSy  Coun  de  Droit  Cool  torn.  iiL 


M'Oaw  V.  Ocean  Ina.  Co.  23  Pielc  409. 
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There  can  be  no  doubt  that  sums  paid  by  the  charterer  of  whatrnty  be 
his  agent,  as  an  advance  of  part  of  the  freight,  are  also  insurable  Flight.  ~ 
by  htm>  in  this  country.     The  only  question  is,  whether  he  Sums  paid  by~ 
can  insure  them  under  the  general  term  freight,  or  must  de-  ^  ^^^S^ 
scribe  them  specifically  in  the  policy ;  and  this  depends,  as  we  J^  g^?  ^ 
shall  see  hereafter,  on  the  particular  terms  of  the  charter-  are,  under  oer- 

j  tain  droum- 

perty.  (t)  stanoee.  insoia. 

It  was  once  laid  down  by  Lord  Kenyon,  at  Nisi  Prius,  that  \^^  oo^y. 
freight  could  not  be  insured  for  part  of  a  voyage  (j) ;  but  this  Freight  may  be 
position,  for  which  no  ground  of  principle  ever  existed,  was  panof  ttovoy. 
^^teibsequently  overruled  by  Lord  EUenborough  and  the  Court  '^^  ^^^^ 
of  King's  Bench,  and  it  is  now  quite  clear  that  freight,  like 
any  other  subject,  may  be  insured  as  well  for  part  of  the 
voyage  as  for  the  whole.  (&)  ' 

Arr.  2.  Profits  and  Commisricms. 

S  92.  From  the  same  train  of  reasoning  which  led  them  to  ^°^'^*^  ^ 
prohibit  all  insurance  on  freight,  the  jurists  and  lawgivers  of  hibUed  in 
France  have  forbidden  all  insurcuice  on  expected  profit.  (/)    '^^' 

In  Italy  (m),  Portugal  (n),  and  the  Hanse  Towns  (o),  in  the 

pp.  201, 230.  ed.  1841.   When  the  elaiiMS  {k)  Taylor  v.  Wiboa,  IS  £a«,  334. 

of  the  Code  de  Commerce  were  under  (/)  See  Emerigoo,  chap.  viii.  sect  9. 

dacoHioa  in  the  leg»}atlve  council,  the  vol.  i.  pp.  236-239,  with  the  commentary 

nperior  advantages  of  the  Englitii  lys-  of  Boulay-Paty.     See  also  Old.  de  la 

tflB,  aa  to  inauring  fieight,  were  ttrenu-  Marine,  tit  dei  Aas.  art  15.    Coda  de 

ooiiy,  bat  without  effect,  pressed  on  the  Commerce,  art  347.    In  Holland,  insur- 

attentioa  of  the  government  by  the  cham-  anoe  on  profits  is  prohibited  by  law,  but 

ben  of  commeioe  of  Nantes  and  Bor-  adopted  in  practice  (Bynhenhoek,  Qucw- 

Aeaiix,  and  even  by  the  membeis  of  the  tiones  Priv.  Jur.,lib.  iv.  c.  5.)    In  Spain, 

Cour  de  Caasation.    See  Boulay-Paty,  it  is  only  allowed  on  voyages  to  the  Indian 

Conunent  on  Emerigan,  vol  L  pp.  234,  seas,  or  other  distant  parts,  and  then  only 

335.  to  the  amount  of  twenty*five  per  oent  on 

(0  See  next  chapter,  De  Silva  v.  Ken-  the  value  of  the  goods.    Ordenanxas  de 

dale,  4  Manle  fc  Sel.  37.    Manfield  r.  Bilbao,  chap.  zziL  art  7,  8, 11. 

Maillaad,  4  fi.  4t  Aid.  982.     Winter  v.  (m)  Targa,  cap.  xiiL  No.  5. 

Haidimand,  2  B.  &  Ad.  649.  («)  Santema,  part  iii.  No.  40. 

(i)  Mordock  v.  Potts,  a.  d.  1795.    See  (o)  Benecke,  System  des  Assecuianx, 

Manhall  oa  laa.  322.    Paik  on  Ins.  634.  chap.  i.  sect  10.  voL  i.  p.  170. 
SUied. 


1  See  Pofi,  220,  236. 

*  If  the  owner  of  a  vessel  advances  money  for  wages  or  ehaigea,  ha  has  an  insure* 
bfeimefest  an  consequence,  and  the  same  holds  true  of  the  charterer.  Sanaonv.Ban« 
4Dallaa,450;  1  PfailL  Ins.  144. 
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rence. 
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Profits  may  be 
insured  eitner 
in  valaed  or 
open  policies. 


United  States,  and  in  this  eouatry  (p),.  insnraiiees  on  ex- 
peetcd  profili  are  lawfuL  ^ 

The  groands  upon  which  they  are  so  considered  are  ex« 
pressed  with  such  admirable  foree  and  clearness  in  the  fel- 
lewiag  passage  from  Mr.  J.  Lawrence's  judgment  in  the  case 
of  Barela^  v.  CousinSj  that  the  reader  would  have  a  ijgfat 
to  complain  if  the  words  of  that  most  acute  and  learned  master 
of  maritime  law  were  not  here  cited :  '^  As  insurance  ia  a 
aoDtract  of  indemnit  j,  it  cannot  be  said  to  be  extended  be- 
yond what  the  design  of  such  species  of  contract  will  eiabiwotf 
if  it  be  applied  to  protect  men /rom  those  losses  and  dUadotm' 
Hgts  whickj  buifor  the  perils  vuured  against,  Ike  assmred 
would  not  suffer;  and  in  every  maritime  adventure,  the  ad* 
venturer  is  liable  to  be  deprived,  not  only  of  the  things  im- 
mediately  subjected  to  the  perils  insured  against,  but  also  of 
the  advantages  to  he  derived  from  the  arrival  €f  those  things  at 
their  destined  port.  If  they  do  not  arrive,  his  loss  is  not 
Merely  that  of  his  goods,  bnt  of  the  benefits  which  he  might 
obtain,  were  his  money  employed  in  an  undertaking  not  8id>- 
ject  to  the  perils.  If  it  be  alhwabU  for  the  merchant  to  pro- 
tect capital^  subfectto  the  risk  of  maritime  commmerce  bg  tmur- 
ing  it,  why  may  he  notjproiect  those  advantages  he  is  in  danger 
of  losing  by  their  being  exposed  to  ^  same  risks  ?  Itissurely 
not  an  improper  encouragement  of  trade  to  provide,  that 
merchants,  in  oase  of  adverse  fortune,  should  not  only  not 
lose  the  principal  adventiu'e,  but  that  the  principal  should  not, 
in  consequence  of  such  bad  fortune,  be  totally  unproductive ; 
and  that  men  of  small  fortunes  should  be  encouraged  to  en- 
gage in  commerce,  by  their  having  the  means  of  preserving 
their  capital  entire."  (q) 

Such  are  the  principles  upon  which  insurances  on  expected 
profits  are  allowed  in  this  country. 

Profits  may  be  insured  equally  by  valued  and  by  open 


(p)   Gnm  V.  PaikinflOD,  Marshall  on       (q)  Per  Lawrence,  J.,  deKvertigr  the 
Ins.  99.     Barclay  v.  Cousins,  2  East,   jadgment  of  the  cmut  in 
544.  ins,  2  East,  544. 


Barclay  ».  CoBi- 


1  3  Kent,  (5th  ed.)  271 ;   Loomis  v.  Shaw,  2  John.  Gas.  SS;  Ton  •. 
(Tallies^  945 ;   Abbott  «.  Sebor,  3  John.  Gas.  39;  Fosdick  v.  Korwich  Mar. 
3  Days  lOB;  Akop  a.  Goauneicial  Ins.  Go.  1  Sanmer,  451 ;  fVeBch  9.  Hope 
16  Pick.  397 ;  Putnam  v.  Mercantile  Ins.  Go.  5  Metcalf,  391. 
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policies  (r)  :  *  but,  whether  insured  by  one  or  the  other,  it  has  ^Jjil^** 
been  held  in  this  country,  (as  we  shall  see  more  at  large  Proats.' 
^vrhen  treating  of  insurable  interest,)  that  the  assured  on  in  aU  oases  Uw 
profits  cannot  recover  in  case  of  loss,  unless  he  prove,  that  if  oouiitiy)miist 
his  goods  had  not  been  prevented  from  arriving  by  the  inter-  Sem^ethat^*^ 
vention  of  those  perils  against  which  the  policy  professes  to  ^J^j^Jact 
protect  him,  some  profit  would  in  fact  have  been  realized  by  have  been  made 

lu    -         1      /  \9  hadnotthe 

their  sale.  (5)  '  goods  been  pfe* 

It  is  further  requisite  (as  we  shall  also  have  occasion  to  ^ving. 
show  in  the  chapter  on  insurable  interest)  that  the  insured  on  And  tiuti^ 
profits  should  prove  that  the  goods,  from  the  sale  of  which  which  the  pio- 
the  profits  were  expected  to  arise,  were  at  one  time  or  other  cmTweie  «l- 
actually  exposed  to  the  perils  of  the  sea  (t),  and  also  that  the  !»»*«>  jmk. 

in  ,        „     .  t   .      ,^  .t.      '         Andthatthe 

assured  on  profits  was  legally  mterested  m  them  at  the  time  assured  was 
of  the  loss  {u) ;  "/or  the  fotmdation  of  the  insurance  is  not  a  ^^S^fLdhT** 
^bare  expectation  of  interest  in  a  subject  with  which  j  at  the  time  ^^f^\^^ 
of  effecting  the  insurance j  the  assured  was  not  connected^  but      *206 
an  expectation  of  profits  on  goods^  at  that  timCy  Au."  (v) ' 

^  93.  A  party  may  insure  the  sums  which  he  is  to  receive  SaybeST^ 
by  way  of  commission  on  the  sale  of  merchandise  ;  ^  and  if  ■'"^* 
the  merchandise,  from  the  sale  of  which  such  commissions 
were  to  arise,  was  only  prevented  from  arriving  at  the  place 
of  sale  by  the  perils  insured  against,  the  assured  may  recover 
upon  such  policy  to  the  extent  of  his  loss,  (w) 

(r)  Eyre  «.  Glover,  3  Camp.  287.  (u)  Stockdale  v.  Donlop,  6  Mees.  Sc 

it)  Hodgson  V.  Oloyer,  6  East,  316.  Web.  224. 

Tte  law  is  diflerent  in  the  United  States:  (9)   Lucena  v.  Crawford,  3  Bos.   fc 

tPaUpaco   Ins.  Ca  v.  Coulter,   3  Poll.  85. 


FMen,  (S.  C.)222.    2  Phillips  on  Ins.  36,  (fo)  Flint  v.  Le  Meson'er,  before  Lord 

37, 38.  Kenyon,  Park  on  Ins.  563.  •  Barclay  ». 

(f)  Knox  V.  Wood,  before  Lord  Ellen-  Cousins,  2  East,  544.    King  v.  Olover,  2 

boioagfa.  Park  on  Ins.  vol.  ii.  p.  504.  Bos.  &  PulL  N.  R.  206. 
S.  C.  1  Camp.  543. 

I  But  see  the  remarks  of  Livingston,  J.  in  Mumfordv.  Hallett,  1  John.  433;  3Kent, 
(9lhed.)272. 

'  Such  proof  is  not  necessary  in  the  United  Slates.  Loomis  v.  Shaw,  2  John.  Cas. 
36;  Abbott «.  Sebor,  3  John.  Cas.  39;  Mumford  9.  Hallett,  1  John.  430;  Alsopr. 
r.  Ins.  Co.  1  Sumner,  451 ;  3  Kent,  (5lh  ed.)  272.  Mr.  Chanoellor  Kent 
to  approve  of  the  English  rule.    lb. 

'  Profits  may  be  insured  by  one  who  has  not  the  absolnte  property  in  the  goods,  by 
a  Tahied  policy  honestly  made.  French  a.  Hope  Ins.  Co.  16  Pick.  307, 400 ;  Lodce 
a.  North  Amer.  Ins.  Co.  13  Mass.  61. 

*  AcommisBMNs  merehani,  to  whom  the  caigo  of  a  vessel  is  eonsigned  for  sale,  has 
an  insunble  interest  inhis  expected  oommJssioiis,  and  may  insure  the  same  while  the 
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Profits. 


It  most  appear,  howeyer^  that  the  goods,  from  the.  sale  of 
the  comnusBioDs  are  to  ariae,  were  either  aettidlj  ok 
board,  or  were  ready  and  contracted  to  be  put  on  board  at 
the  time  of  the  loas,  otherwise  the  aasored  cannot  reeoTcr.  (x) 

Art.  3.  Money  lent  on  Bottomry  and  Re^pondentitu 


BottoMvy  bmA 
respwwkintM 
kMnBinaylwia- 
tnred. 


TbelHHlsrcotf 
caaiiinrothe 
sumttAvai^ 
ced. 


ThbUffowtr 
cannot  iuura ; 
except  for  the 
tarplos  by 
which  his  inter- 
est in  the  ad- 
▼entnie  ex- 
ceeds the 
amount  of  the 
bottomiy  loon. 

♦207 


§  94.  Loans  on  Bottomry  and  respondentia,  though  them* 
selves  a  species  of  insurance,  may  yet  be  th^  subjects  of  in- 
surance, inasmuch  as  they  are  an  interest  exposed  to  risk  from 
the  perils  of  the  sea*  (y) 

The  lender  alone,  generally  speaking,  can  insure  the  sura 
advanced :  the  nature  of  the  contract  shows  this*  The  lender 
on  bottomry  advances  money  to  the  borrower  on  condition, 
that  if  the  ship  perishes  the  borrower  is  to  pay  him  nothing, 
but  if  it  arrives  safely,  be  is  to  pay  the  capital  and  the  mari* 
time  interest.  The  lender,  therefore,  has  his  capital  and 
interest  exposed  to  risk  of  loss  by  the  perils  insured  against, 
and  may  consequently  insure  it.  (z) 

The  borrower  clearly  cannot  insure  the  sum  advanced,  for, 
as  Pothier  says,  1.  The  risk  of  its  loss  does  not  fall  upon 
♦him.  2.  If  allowed  to  insure  it,  in  case  of  loss  of  the  ship, 
he  would  have  nothing  to  pay  the  lender  on  bottomry,  but 
would  have  to  receive  the  whole  sum  insured  from  the  under- 
writers :  a  state  of  things  which  would  give  him  a  direct  in- 
terest in  the  destruction  of  the  vessel,  (a) 


{x)  Knox  9.  Wood,  Park  on  Ins.  565.  (z)  Emerigon,  chap.  viiL 

(y)  Emerigon,  chap.  viii.  sect  11.  voL  i.  p.  243.  ed.  1827. 

L  p.  241.  ed.  1827.    Pothier,  Traits  d'As-  (a)   Pothier,  Trait6  d' 

snranoe,  No.  30,  31.    Glover  v.  Black,  3  31,  32. 

Btair.  1394.    1W.BL405. 


ILvoL 
Na 


vessel  is  OB  her  voyage.  Pntiiam  v.  Mercantile  Ins.  Co.  5  Metcalf,  366;  Law  v. 
God^kffd,  12  Mass.  112;  De  Forest «. Fulton  Fire  Ins. Co.  IHaH, 84;  Frenehv.Hope 
Ins.  Ck>.  16  Pick.  507;  Ante,  143,  note;  Wells  v.  Phil.  Ins.  Co.  9  Seig.  &  R.  103; 
Hotfarook  v-Bnywa,  2  Mass.  280;  Bock  v.  Chesapeake  Ins.  Co.  1  Feteta,  (S.  C.)  163; 
Bobinson  «.  New  Yoric  Ins.  Co.  S  Cainca,  357. 

A  factor  has  an  insurable  interest  in  goods  on  whKh  he  has  a  lien  Tor  advaaost. 
Ruswl  V.  Union  Ins.  Co.  iWash.  C.  C.409;  a  C.  4  Dallas,  421 ;  8e«BaiiS9.L» 
mg,  1  Masoi^  127, 139;  Ingeisol  v.  Van  Bokkelin,  7  Gowen,  670. 

And  it  makes  no  diflereaoe,  ja  reference  to  the  right  of  a  party  hoMoqr  a  tten,  on 
an  interest  in  the  nature  of  a  lien,  that  he  can  punoe  his  debtor  penonally  for  the 

debt,  OA  aooouot  «f  which  the  lieBattaehed.  Hakoh:  «.  FUUng  Im.  Co.  3  auimier, 
132. 
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Of-  coone.  if  the  value  of  the  whole  interest  which  the  What  may  be 
•asuied  has  in  the  adventure,  exceeds  the  amount  of  the  sum  BottomryT 


which  he  has  borrowed  on  bottomry,  he  may  insure  this 
mrplus.  {b)  ^ 

Agreeably  to  the  principles  which  guide  them  in  the  cases  Bonomry  and 
of  future  freight  and  expected  profit,  the  French  writers  and  ca^tbein- 
ihe  French  legislature  (c)  declare  that  the  mariHme  interest  j^^^ 
which  the  lender  on  >bottoniry  is  to  receive  on  the  prosperous 
termination  of  the  voyage,  cannot  be  the  subject  of  marine 
insurance ;  because,  as  Pothier  expresses  it,  such  interest  is  a 
gaihtj  which  the  lender  will  miss  making  if  the  ship  perishes, 
and  not  a  loss  by  the  perils  of  the. sea.  (d) 

In  this  country,  however,  where  we  are  not  tied  down  by  ^  this  country 
the  same  rigid  principles,  and  also  in  the  United  States,  a  stnction  is,  that 
more  liberal  practice  has  prevailed,  and  both  bottomry  and  v^^^^^lLid' 
respondentia  interests  may  be  the  subjects  of  insurance,  pro-  ^^^'^^ 
vided  only  (as  we  shall  afterwards  see,  in  treating  of  the  aj^*  ^  »°\^ 
pfoper  description  oC  the  subject  insured)  they  are  insured  as*<ffood8''ex. 
mtmmatm  m  the  policy,  unless  there  be  an  usage  to  insure  ^^  ^  ^''^^' 
them  otherwise,  (e)  ^ 

For  the  particular  provisions  that  regulate  insurances  on  ^^^^SJ^ 
bottomry  and  respondentia  in  the  East  India  trade,  see  19  G.  tomry  and  re- 

SDondcnua  hi 

2.  c.  37.  ss.  5.  &  6.,  which  are  given  at  length  in  the  chapter  the  East  India 
on  insorahle  interest.  (/)  i? a  ^.  37. 

OB.  5^^. 
#QAQ 

♦Sbct.  n.  What  may  not  be  insured*  '^^ 


Aet.  1.  Seamen^s  Wages. 


hat  may 
iosurea. 


not 


{h)  Va]in.  Comment  on  art.  16.    Tit.  {d)  Pothier,  Tndti  d'Aamiranoe,  No. 

dea  Am.  Pothier,  No.  3L     Emerigon,  32.  p.  40,  edition  par  £Btrangxn. 

chap.  vUL  aect.  11.    Olover  v.  Black,  3  (0)   Glover  v.  Black,  3   Bmr.   13M. 

Bmr.  laM.    1  Wm.  Bl.  405.  Gregory  9.  Chriatie,  Marshall,  326. 

(r)  Ord.  de  la  Marine,  Tit.  des  Aas.  (/)  Aa  to  what  amounts  to  a  reqxMid- 

nt.   17.    Code  de  Commerce,  art.  347.  entia  loan  mtder  sect.  5.  of  this  stat.,  see 

Pothier,  Thiit^    d'Assurance,  No.   32.  Wynne  v.  Croasthwaite,  lUoyd^i  Wels. 

Emerigon,  chap.  viii.  sect.  11.  151. 


SeeWiDiaiiMv.  Shnhb,  2  Cames,  13.  *  Kenny  9.  Glukson,  1  John.  365. 
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wiiat  maj  not  desertioti  of  seamen,  and  interest  them  in  the  preservatioa  of 
— ^ — '- —  the  ship,  it  is  not  permitted  by  the  maritime  laws  of  any  state 
innxreUieir^  that  Seamen  should  insure  their  future  wcLgeSj  nor  any  thing 
fature  wagw.     ^^  slaves,  6.  g.)  which  they  are  to  receive  at  the  end  of  thdr 

voyage  in  lieu  of  wages,  {g)  ^ 
^goods^ui^        They  are  allowed,  however  to  insure  any  goods  which 
their  wages       they  may  have  purchased  with  their  wages  abroad   and 
Liy.       ^       shipped  for  the  homeward  passage,  for  the  same  reason  does 

not  apply  to  this  as  to  the  case  last  mentioned,  (h) 
So  goods  they        So  it  has  been  held  in  the  United  States,  that  a  mariner 

aiepnvileffed  •         ^  j 

to  cany  (United  who  has  the  privilege  of  carrying  a  certam  quantity  of  goods, 
may  insure  them ;  for  it  is  out  of  the  freight,  and  not  the 
goods  on  board,  that  his  wages  are  payable,  (i) 
The  matter,  The  principle  upon  which  this  rule  is  founded,  is  held  not 

ii^ore  buM^^  to  apply  to  the  master^  who  ]&  regarded  as  a  person  of  too 
si^^dimy  much  trust  and  character  to  be  rendered  indifferent  to  the 
^vrS  the"^^  '^  ^^  ***®  adventure,  merely  by  having  secured  his  own 
ship  aa  part       interest  in  it.    He  may,  therefore,  injure  his  wages,  or  his 

commissions,  or  any  interest  he  may  have  in  the  vessel  as 
part  owner,  (j) 
But  the  mate         This  exemption,  however,  does  not  extend  to  any  officers 

and  other  in-  r         »  »  j 

ferior  officers     of  lower  rank  than  the  captain ;  thus,  a  mate  has  been  held 

incapable  of  insuring  his  wages.  (Je) 
^^*"of&*^      By  the  usage  of  the  East  India  trade,  the  captain  who 
East  India        has  advanced  money  for  the  use  of  the  ship  on  the  voyage, 
waae'J^ndm^  may  rccovcr  it,  together  with  the  respondentia  interest  he 

Ha  advances  as 
"  goods,  specie, 

and  effects.'* 

ig)  Webster  v.  De  Tastet,  7T.  Rep.       (»)  t  Galloway  v,  Monw,    3  Testes, 

117.    Hie  Lady  Durham,  3  Hagg.  Rep.  445. 

201.    See  also  Emerigon,  chap.  viii.  sect.  {j)  King  v.  Qlover,  2  Bos.  &  Pull.  N. 

10.  vol.  i.  p.  235,  ed.  1827,  where  all  the  Rep.  206. 

learning  of  the  foreign  jurists  on  this  point  {k)  Webster  v.  De  Tastet,  7  T.  Rep. 

is  collected.  157. 

(A)  Emerigon,  ibid.  p.  240. 


1  Abbott,  Shipp.  (6th  Am.  ed.)  625,  in  note;  The  Neptune,  1  Hagg.  Adm.  230; 
The  Juliana,  2  Dodson,  509. 

Nor  can  the  mariner  have  any  benefit  of  the  recovery  of  the  insorance  by  the  owner. 
Percival  ».  Hickey,  18  John.  267,  290, 291 ;  McQuiik  v.  The  Penelope,  2  PctcfS, 
Adm.  276;  Huid  v.  Gould,  11  John.  279. 

In  Hancoz  v.  Fishing  Ins.  Co.  3  Sumner,  141,  Mr.  Justice  Story  desired,  that  he 
might  not  be  understood  as  giving  an  opinion,  whether  a  seaman  might,  or  might  not, 
efifoct  an  inaoiance  upon  his  lay  or  share  in  a  whaling  adventure. 
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^(charges  lor  it^  ttader  a  poUcy  on  ^goo^  specie^  and  WhatmBot 

diect8."(0  ''^ 

No  insuraiMe,  however,  can  be  effected  •on  money  advan-  *^® 

eed  to  the  captain  by  the  agent  of  the  shipper  in  the  coivse  advanced  to  the 
of  the  voyage,  on  his  personal  account  (m) ;  and  a  pcdicy  on  ^SSn^fw^ 
money  lent  to  the  captain,  payable  out  of  the  freight,  was  2J^*q7<S^" 

held  YOid.  (n)  ^  peighOa  not 

Art.  2.  Saves. 

\  96.  The  practice  of  insuring  slaves,  as  articfes  of  traffic, 
was  prohibited  in  this  country  by  the  fifth  clause  of  the 
general  act  passed  in  1806  for  the  Abolition  of  the  African 
Save  Trade,  (o)  It  is,  therefore,  more  properly  to  be  classed 
with  those  subjects,  the  insurance  of  which  is  prohibited  by 
the  positive  laws  of  our  own  country,  than  with  those,  which, 
m  their  own  nature  are  not  insurable ;  although,  however, 
the  practice  of  insuring  slaves  as  a  portion  of  the  cargo  is 
mill  permitted  in  other  states,  and  required  a  positive  pro- 
hibition in  order  to  its  suppression  in  our  own,  it  will  yet  be 
allowable  in  writing,  as  an  Englishman  for  Englishmen, 
to  consider  the  statute  which  exterminated  the  practice  as  a 
mere  affirmation  of  the  law  of  nature ;  and  to  declare  that 
a  man,  whatever  may  be  his  race  or  color,  cannot,  from  the 
nature  of  thing's^  be  made  the  subject  of  insurance  as  an 
article  of  merchandise. 


Sect.  ID.  Description  of  tie  Subject  insured  in  the  PoKey. 

^97.  It  is  essential  to  every  contract  that  it  should,  either  DeflcriDUon  of 
by  direct  terms  or  necessary  implication,  give  the  means  of  sar^m^"^' 
ideottfying  the  subject  matter  to  which  it  relates.    Hence  the  ^^^^' 
nik,  that  the  thing  insured  should  be  sufficiently  set  forth  in 


^Oiigoito  9.  GMMie,  Fiik  m  lu.       (»)  Wilii»ii^.B0yiiEBBk.AflB.Coiiif. 
%9k9L  9CMBP.SM. 

(»)  StfkHi  •.  AAiat,  1  Kwrielt  Set.       (o>  47 O.  3.  e.  36.  t.  ft 


1  8eeGii8gB9.Aiiitiii,3Piok.S0;  1  PhiD.  Int.  144. 
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DMcnptioQ  of  *tbe  policy,  or  that  the  policy  should  at  least  prescribe  the 
umued  in.  the    Way  of  ascertaining  to  what  the  contract  is  to  be  applied,  (s) 

^^^l: .      The  clause  containing  the  description  of  the  subject  insured, 

210  *       in  our  common  printed  forms  of  policy,  is  only  adapted  to  an 
^ida^  S^^  insurance  on  ship  and  goods.    It  is  as  follows :  — 

sabfecnraueir  '*  ^P^^  ^^^  ^^^  ^f  g<^^  ^^  merchandise,  and  also  t^mi 
ofu»iu^eia  the  bodpy  tackle  J  apparel^  ordnance,  munition,  arUUery,  boatj 
policies.  and  other  fumUure,  of  and  in  the  good  ship  or  vessel  called 

the,''  kc. 
TWs  dauM  u  This  clause  is,  in  practice,  generally  suffered  to  remain  im- 
unaitered,  and  altered  in  the  body  of  the  policy ;  which  is  ad^ted  to  the 
adaptedu) the  exigencies  of  business  by  inserting  in  its  margin  or  at  its  foot 
^losertin^r  •  ^  ^^^'^  description  of  the  actual  subject  of  insurance ;  as,  <<  on 
JSSteudb?"  K^^odsy''  " <wi  ship,''  "  on  freiffht "  ''  on  profits,''  &c-  This 
•cripUon  at  the  written  description  Overrides  the  printed  clause,  and  the  policy 
margin.  is  read  as  though  it  was  effected  on  that  subject  alone,  whose 

written  description  is  thus  inserted  on  the  face  of  it.  (/)  We 
will  proceed  to  consider  when  general  words  of  descriptioa 
will  be  sufficient,  and  what  subjects  of  insurance  require  a 
more  specific  designation. 


Art.  1. — What  is  covered  by  a  Oeneral  Insurance  '<  on 

Goods." 

General  insur-        §  ^8.  It  is  by  no  means  necessary,  in  most  cases,  for  the 

worfa  ^*  J«>A"  merchant  who  wishes  to  insure  his  merchandise  against  sea 

SJ'^'^^'^IS*"    ^^^i  ^^  ^^  more  than  give  a  general  description  of  it  as 

sufficient.         ^^ goods"  OT  ^^ merchandise''    Under  such  policy,  in  case  of 

loss,  the  merchant  would  recover  for  any  goods  of  his,  not 

requiring  a  more  specific  designation,  which  ultimately  proved 

to  be  on  board  at  the  time  of  the  loss.(ti)  ^ 


(«)  EmerigOD,  diap.  z.   Dmgnadon  aanirer  to  be  *<  ship,*' « goods,"  *<fiei|^" 

d9la  CioB€  AMur4»  rU.  i.  p.  292.  ed.  &o.  &o.|  valued  at  ao  much,  or  the  printed 

1827.  words  *^vakted  at "  are  struck  out  of  the 

(<)  Robertson  «.  French,  4  East,  pp.  clause. 

140, 141.  Houghton  v.  Ewbank,  4  Camp.  («)  Four  que  teDe  aasuranoe  aoit  vain- 

80.    The  real  subject  of  the  insurance  is  ble,  H  suffit  que  I'aliment  da  risque  ezkto 

sometimes  declared  in  the  valuation  clause  Ion  du  sinistie.      Emerigon,  chsp.  jl 

to  be  agreed  between  the  assured  and  the  sect.  1.  voL  i.  p.  206.  ed.  1827. 

1  A  policy  on  "merchandise  "  vrill  cover  a  amide.    Duplanty  v.  Com.  Ins.  Co. 
Anthon,  114, 
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^Hence  it  is  laid  down  by  the  French  jurists,  and  apparently  Desmptioa  or 
on  very  sound  principles,  that  if,  under  such  a  general  form  msured^in  the 
of  insurance,  the  ship,  in  the  course  of  the  voyage  insured,  ^SL." 
and  umkr  liberty  given  her  for  that  purpose  in  the  policy^      ij;T7J 
touches  at  an  intermediate  port,  and  there  lands  the  goods  ^^^  ^^ 
which  were  on  board  at  the  commencement  of  the  risk,  and  <^5'  ">y^  _^ 

'  goods  on  botrd 

takes  on  board  others  on  account  of  the  assured,  such  substi-  at  time  of  loo, 
tuted  goods  are  comprehended  under  the  general  words  of  the  at^an  interme. 
policy,  and  their  value  is  recoverable  in  case  of  loss,  (ti)         vSlbsu^uUon  of 

80,  in  this  country,  although  after  a  policy  has  been  once  ^  original 
effected  on  a  particular  subject  of  insurance,  it  cannot  under  shifting,  or 
the  provisions  of  the  stamp  laws,  be  so  changed  in  its  terms  !!J^^^'£>^'* 
as  to  be  made  to  attach  on  a  totally  different  subject.   <'  Yet  it  P®  "^^  ^P> 
is  not  to  be  inferred  from  hence,"  says  Lord  Ellenborough,  the  same  voy- 
^  that  shifting  or  successive  cargoes  on  board  the  same  ship,  ^by^T^nerei 
in  the  course  of  the  same  continued  adventure,  as  in  the  ^S^?^*)^ 
Africsan  and  other  trades,  out  and  home^  may  not  properly  be  ckandue:* 
the  subject  of  insurance  under  the  word  goods  ;  for  in  some  of 
these  cases  the  successive  cargoes,  t.  e.  (1.)  of  English  Goods; 
(2.)  African  articles  of  traffic  ;   and  lastly.  West  India  pro* 
duccy  are,  according  to  the  course  of  such  trading  adventures, 
one  continued  subject  matter  of  insurance  under  the  one 
name  of  goods.^^  (w) 

The  law  of  France  is,  that  goods  subject  to  leakage  must  Goods  subject 
be  specifically  described  in  the  policy,  except  in  the  case  penshabL'arU- 
where  they  are  loaded  abroad  for  their  home-passage,  and  the  [raband.  are  all 
assured  is  ignorant  of  the  defect ;  except  in  such  cases,  no  j*?^™^  ^^' 
loss  would  be  recoverable  upon  such  goods  under  the  general  ^yoa  goods, 
description,  (x)     The  same  rule  is  extended  to  perishable 
articles  and  to  contraband  of  war,  by  the  laws  of  other  foreign 
States,  (p) 

No  such  rule  exists  in  this  country:   but  as  to  the  two 
^former  articles,  the  underwriters  consider  themselves  suffi-       *212 
ciently  protected  by  the  memorandum,  in  which  they  exempt 
themselves  from  all  liability  to  partial  loss  on  perishable  com- 

(9)  Emerigon,  ibid.    See  also  Booky-  chap.  z.  sect.  2.  vol.  i  pp.  202, 303.  ed. 

Pttjr,  Coon  de  droit  Com.  liar.  tit.  z.  1827. 

6.  torn,  iil  p.  384.    €k)de  do  Com-  (y)  Emerigon,  ibid.  toI.  i.  p.  308:  see 

art.  33S|  391.  the  diflfoient  ordinanoee  ooUected  in  the 

{w)  WL\  V.  Pfttten,  8  East,  377.  very  learned  work  of  BCagens,  note  a.  to 

(x)  Old.  de  k  llarine,  tit.  Ais.  31.  4 14  vol.  i.  p.  9. 
Code  de  CoiiiDMrae,art.  390.    EoMrigoo, 
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modities;  and  as  to  the  latter,  although  tte  underwriter  wiNdi 
not  be  held  liable  ualeas  he  were  told  of  the  nainre  of  tlie 
intended  risk,  yet  it  has  never  been  decided  that  the  ooBtn> 
band  character  of  the  cargo  must  be  specified  in  the  policy. 
So  are  ^c^^  Considerable  doubt  appears  at  one  time  to  have  been  eola- 
^^  not  on  '  tained  whether  nkmey,  buJtion^  or  jeioda^  could  be  insured 
^^^^      under  the  general  denomination  of  ^'  goods,  wares,  aad  mer- 


chandise." This  doubt,  in  cdl  probability,  arose  from 
taken  themesof  the  balance  of  trade,  which  led  to  the  notioa 
that  all  exportaticm  of  such  commodities,  as  articles  of  trade, 
was  detrimental  to  the  common  weal.  There  is  now,  how- 
ever,  no  doubt  that  they  may  be  insured,  in  this  country,  un- 
der the  general  description  of  goods  and  nmchandise  (though 
in  actual  {Hractice  they  are  generally  insured  under  a  apedfie 
description) ;  it  being  at  the  same  time  understood  that  the 
underwriter  is  not  liable  for  the  risk  of  a  clandestine  exporta- 
tion, (z)  ^  la  some  of  the  continental  States  there  are  positive 
regulations  requiring  these  commodities  to  be  specifically 
designated  in  the  policy,  (a)  In  France  the  law  is,  that  they 
may  be  insured  under  the  general  designation,  provided  their 
transport  be  not  prohibited  and  the  bills  of  lading  be  duly 
made  out.  (b) 
But  money  and  Bank  notes  and  bills  of  exchange  should,  it  seems,  be  spe- 
S^Ibom^   cifically  described. (c)*  ApoUcy  ^'on^ooc&"means<Milysnch 

tlieperaon  are 

ue  ix^warL          ^^^  ^^  '"^  instance  see  the  case  of  Da  (a)  See  them  coUected  in  the  learned 

&r  citrgofm        Costa  v.  Frith,  5  Burr.  1966.    "  Goods,  treatise  of  Magffns,  f  14.  note  a.  voL  L 

9oU,                   wares,  and  merchandise,''  will  cover  dA-  p.  9. 

ibrs,  if  entered  at  the  custom-house.    Per  (£)  Emerigon,  obap.  x.  aecL  2.  voL  i 

Dampier,  J.  in  Mannio^'s  Dig.  Index  to  p.  303.  ed.  1827. 

N.  Pr.  Rep.  165.  note  5. 2d  ed.    See  also  (e)  Per  Dampier,  J., 

Magus,  voL.  i.  art  15.  p.  10.  165.    Palmers.  Pratt, 2  Bfaigii.  185. 


1  Whiton  9.  Old  Colony  Ins.  Co.  2  Metcalf,  1.  The  description  *'  goods  and  mer 
chandise  "  has  been  held  to  be  applicable  to  spsew  deUan^  the  proceeds  of  sales  of 
goods  covered  by  the  policy.  Amer.  Ins.  Co.  v.  Qriswold,  14  Wendell,  399.  DmA- 
loom  were  held  to  be  protected  under  the  general  description  eargOf  there  being  no 
evidence  that  they  were  intended  particularly  for  the  expenses  of  the  captain,  or  other* 
wise  than  as  cargo  to  be  laid  out  at  the  port  of  dischaige.  Wdcott  e.  Eagle  Ins.  Co. 
4  Pick.  4». 

*  The  owner  of  a  vesselr.who  was  master  thereoi;  pioouod  insaraaoe  ca  ber  aad 
oapropmtff  on  board,  at  and  irom  H.,  in  the  coasting  buainesB,  fot  a  specified  timsi 
with  the  usual  daose,  in  the  policy,  of  indemnity  against  loss  by  file,  and  it  waa  hsU, 
that  the  temi  **  pK>perty  "  included  current  bank  bills  owned  by  the  assured,  and  oa 
board  the  vessel  for  the  puiposea  of  the  coasting  business,  and  that  the  undeiwriias 
were  bound  to  pay  for  the  loss  of  such  bUls  by  firean  board  the  vosssL    Whitaas. 
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goods  as  igre  merchantable  (mercer),  i.  e.,  cargo  put  on  board  Description  of 
for  the  purposes  of  commerce,  (d)    Hence  the  captain's  clothes  insured  i?the 
^re  not  covered  by  a  general  policy  on  goods  and  merchan-  ^J^ii"."" 
diae,  nor  the  ship's  provisions  (e),  even  though  the  ship  carries       #91^ 
nolbing  but  passengers.  (/)  » 

"  In  merchandise,"  says  Mr.  Justice  Park,  "  is  included  all  Nor  the  mas- 
property  of  great  value,  unless  attached  to  the  persons  of  the  noAhe^B^p^ 
passengers^*  {g)    Thus  jewels,  ornaments,  cash,  dec,  not  de-  ST^me^' 
siiined  for  trade,  but  carried  about,  or  belonging  to  the  per-  8pn,eveQ     ' 

*         ^     ,  '  ,     ,  /        .      ,         °     T.    .  '^         though  the  ship 

sons  of  those  on  board,  do  not  (as  the  better  opinion  seems  carries  only 
to  be)  fall  within  the  general  description  of  goods  and  mer-  P®^°8^- 
chandise  ;  and,  therefore,  in  case  of  loss,  would  not,  it  seems, 
be  recoverable  under  a  policy  on   goods  in   the  general 
form.  (A) 

Goods  lashed  to  the  deck,  as  they  are  exposed  to  a  greater  Goods  lashed 
hazard  than  goods  carried  in  the  ordinary  way,  are  not  covered  Sot^^vl^  by 
by  a  general  insurance  in  the  common  form  on  goods  and  mer*  I  ^^^^^^^^ 
chandise  (i) ; '  if,  indeed,  they  are  so  carried  by  virtue  of  any 
general  and  well-known  custom  of  the  particular  course  of 

{d)  So  stated  by  underwriters  in  Ross  (k)  See  Park  on  Ins.  90. 8th  ed. ;  Mar- 

9.  Thwaites,  before  Lord  Mansfield,  Park,  shall  oo  Ins.  327 :  who  cite  Santema  and 

8th  ed. :   and  so  defined  by  Best,  C.  J.|  Roccus  on  the  point,  without,  however, 

m  Brown  «.  Stapyiton,  4  Bingh.  121.  leferriog  to  that  great  storehoase  of  aU 

"  IFersf  er  cargo  for  sale,"  per  Lord  the  fomign  learning  on  this  subject,  where 

SUenboroagfa,  an  Hill  9.  Patten,  8  East,  the    above-mentioned    anthorilies,   with 

374.  many  others,  are  oited    by  Emerigon, 

(tf)  Boh  e.  Tbwaites,  Fisik,  23.  8th  ed.  chap.  xii.  sect.  42.  and  chap.  x.  sect  11. 

FMvisioaB   are   iuoluded    in    the   ship.  Mr.  Phillips  thinks  there  is  no  ground  for 

SteteBs  oa  Average,  60.  Suh  ed.  the  exception.    PhiUips  on  Ins.  voL  i.  p. 

(/)  Brown  v.  SUpylton,  4  Bmgfa.  119.  173. 

(g)  Ibid.  122;  and  see  8.  P.  as  to  prov-  (i)  Backhouse  v.  Bipley.      Ron  v. 

cader  of  live  stock,  t  Wolcott  9.  Esgle  Thwaites,  Park,  23. 8th  ed. 
be.  Cemp.  4  Pick.  429.  pott. 


(M  Colony  Ins.  Co.  2  Metcalf,  1.  In  this  case,  the  court  note  the  fact,  that  the  insur- 
ance was  on  ''property*^  —  a  term  of  the  largest  import,  —  more  extensive  than 
"  goodt,  warn,  and  merdkanduey  Mr.  Chief  Justice  Shaw  said :  —  "In  regard  to  the 
suggestion,  that,  in  case  of  an  insurance  on  bank  notes,  they  should  be  particularly 
described  as  such  —  were  it  a  particular  shipment  of  bank  bills,  made  before  the  insur- 
aace,  K  would  present  a  different  question.  But  this  was  an  insurance  on  time ;  it 
was  fatnre  and  contingent ;  and  it  was  unknown,  at  the  time  of  the  insurance,  what 
the  property,  intended  to  be  covered  by  the  policy,  would  from  time  to  time  consist 
of.**   2  Metcalf,  7. 

*  TWooton  Copper  Co.  e.  Merchants  Ins.  Co.  22  Pick.  108;  Lenox  v.  United  Ins. 
Oo.  3  Johns.  Gas.  178 ;  Wolcott  v.  Eagle  Ins.  Co.  4  Pick.  429 ;  Smith  9.  Wright,  1 
Oaioes,  R.  44 ;  Abbott,  Shipp.  (6th  Am.  ed.)  345,  in  note. 
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DeieriDCioQ  of  trade  on  which  the  insurance  is  effected,  the  underwriter  is 
iii4urad  in  Uie  presilmed  to  be  acquainted  with  such  usage,  without  ba?iDg 
^^' ""  notice  of  it,  and  therefore  may  fairly  be  supposed  to  under- 
Union  thcrriT  ^®  ^^e  risk  of  their  being  so  carried  on  deck.  As,  however, 
*"*'1hem.Mid  ^^^  custom  only  applies  to  certain  descriptions  of  goods  in 
even  then  they  any  trade^  it  may  be  doubtful  whether,  even  in  this  case,  the 
insured  as  goods  ought  not  to  be  s|}ecifically  described  in  the  policy,  in 
cttheir^partio^  Order  that  the  underwriter  may  be  apprized  that  he  is  to  nm 
jj^^grS'thT  ^^^  extra  ri*k  ;  in  the  only  case  in  which  the  point  directly 
policy.  arose,  the  insurance  teas  declared  by  the  policy  to  be  "  mforii 

Observations  of  corboys  of  vitrioV^  {j) '  The  observations  of  Lord  Lvndhnrst 
hur*.  ^         *on  this  point  are  well  deserving  of  attention  :  "  Groods  carried 
214**      on  deck,"  he  says,  ''  are  not  in  the  part  of  the  ship  where 
.goods  are  usually  carried ;  they  are  in  more  than  usual  peril 

*                  {j)  Da  Cesta  v.  Edmunds,  4  Camp,  age;  bot  there  is  nothing  ineilhercw 

142.    In  the  two  more  recent  cases  of  upon  the  point  how  far  such  goodiM 

Qould  V.  OJiver,  4  Biogh.  N.  C.  134,  and  insurable  under  the  general  desoiptioB. 

MUward  v.  Hibbert,  3  Ql  B.  ;20,  the  "{See  Abbott,  Shipping,  (6th  Am.  eL) 

point  decided  was,  that  goods  carried  on  i^  m  note ;  Tamiton  Copper  Go.  % 

deck  by  the  us^pe  of  trade,  are  liable,  if  liarohant's  Ins.  Co.  22  Fiek.  11&  \ 
jettisoncvi,  to  contribute  in  general  aver- 


i  In  Tftonton  Copper  Co.  e.  MeiohanU  Ins.  Co.  23  Pbk.  lOS^  114,  PolDui,  h 
qieaking  in  reference  to  the  case  alluded  to  in  the  text,  said :  —  *<  Now,  we  think  tkl 
caae  was  decided  with  reference  to  the  nature  of  the  property  which  wai  ioRiici 
It^jras  highly-  combuslible  and  dangerous,  and  required  great  care  in  stowii^  it  A 
was  proved,  that  it  was  usual  to  stow  vitriol  below,  bedding  the  cari)oys  inMid,ad 
it  was  very  fiequently  oanied  on  the  dedcB  of  ships.  The  underwiiten  sre  lobep» 
sumed  to  know  such  was  the  usage.''  *<  The  case  of  Da  Costa  e.  Edmnods  wm^* 
we  think,  decided  in.  reference  to  the  general  usage,  respecting  the  particular  pvopotft 
whioh  was  disclosed  to  the  underwriters ;  and  we  cannot  suppose  that  the  oont 
intended  to  overrule  the  general  rule  of  commercial  law,  which  had  been  estaUi^ 
for  ages.  The  underwriters  were  to  underMand,  that,  according  to  the  ongei  ^^ 
might  be  carried  on  deck  as  a  place  of  safety,  instead  of  being  bedded  in  sand  belov. 
And  we  certainly  agree,  that,  H  the  underwriters  are  infonned  of  the  kind  flf  poP' 
erty,  and  such  property  is  usually  carried  on.  deck  for  its  own  safety,  paiticolaiiyi  • 
well  as  fer  |he  safety  of  the  ship  and  the  whole  oonoem,  they  are  to  be  aosvsnbk 
in  the  same.manner  as  if  they  werft  expressly  told,  that  the  property  was  to  be  fl•^ 
lied  on  the  deck  of  the  ship.  Suppose  the  policy,  for  example,  was  upoa  aade- 
phant  It  would  be  expected,  that  the  animal  should  be  carried  on  the  deck,  vjUhbI 
a  particular  ^ommunicatian  to  that  effect"  In  the  case  above  cited,  underapolicyai 
*<  copper  "  on  board  a  vessel  from  New  Toik  to  Taunton,  a  quantity  of  copper  in  pip 
was  laden  db  deek,  and  was  lost  in  Long  Island  Sound.  It  was  decided  thtt  the 
insuners  were  not  liable  for  the  loss,  notwithstanding  the  exiatenoe  of  a  usage  U>  <*^ 
on  deck,  without  notice  to  the  shipper,  and  at  the  same  rate  of  freight  ss  if  ob^ 
deck,  such  goods  as  were  not  liable  to  be  injured  by  dampness,  it  not  being  \f^ 
that  insurers  had  ever  paid  for  lasses  upon  goods  so  laden,  uidess  under  a  ipscisl  oos- 
tract,  or  unless,  from  the  nature  of  the  property,  they  were  presumed  to  hare  saoflva 
the  paitioular  risL   Taunton  Copper  Co.  9.  Merchaats  Ins.  Ca  22  Pick.  106. 
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and  an  usage  that  they  are  not  covered  by  an  ordinary  policy  Deecrimm  of 
on  good^,  but  that  they  require  a  distinct  explanation  to  the  iusuredi&the 
underwriter,  of  the  part  of  the  ^ahip  in  which  they  are  to  be  ^^'.^ 
carried,  or  (where  that  will  imply  the  same  information)  of  the 
nature  of  the  goodsy  is  not  at  variance  with  any  part  of  the 
policy,  is  essential  to  the  information  which  the  underwriter 
ought  to  receive,  to  enable  him  to  eatiraate  the  risk  and  cal- 
culate the  premiums,  and  is  a  portion  of  that  fairness  which 
ought  to  be  rigidly  observed  upon  all  these  contracts/'  {ky 

In  whaling,  voyages  the  only  cargo^  properly  so  called,  on  The  produce  of 
board  the  ship,  from  first  to  last,  is  in  general  the  homeward-  whaling  shiiw 
bound  cargOy  consisting  of  the  immediate  produce  and  result  ^^raUod,^* 
of  the  fishing  adventure  \  such  proceeds,  therefore  (i.  e.  ike  ^^^^^^^ 
oilj  whalebone^  Sfc.j  taken  in  the  fishery),  may  be,  ahd,  in  d>w- 
practice,  generally  are,  covered  under  the  general  designation 
of  *^  goods  and  merchandise.'*  (0  *  * 

Outfit  in  such  voyages  principally  consists  ih  the  apparatus  ?^*\5ie2iSSff 
and  instruments  necessary  for  taking  £sh,>  seals,  &c.,  and  the  tiorea  of  such 

di»    ,  I  ^   I  •  *L  «    •         AhJM,  are  not. 

isposing  of  them  when  taken,  in  such  a  manner  as  to  briqg 

home  the  oil,  whalebone,  and  other  animal  produce  of  the 

adventure,  with  the  greatest  convenience   and.  advantage : 

outfitf  therefore,  in  such  a  voyage,  cannnot  be  considered  as  . 

" goodsj^  in  any  proper  sense  of  that  word  ;  i.  e.  as  Lord 

EUenborough  defines  it,  '*  as  part  of  the  wares  or  cargo  for 

• 

{k)  Per  Uwd  LynclhuKi,  G.  B ,  ia  Blackett  v.  Soyal  Exch.  Asa.  Comp.  2 
G.  fc  J.  :££)  {I)  HiU  r.  Pattcoi  ^  £•*!,  374. 


*  itn/^  69,  70,  and  note ;  Ti«unfon  Copper  Co.  v.  MervhanU  Imi.  Co.  22  Pick.  lOk 

*  A  policy  oo  cargo  of  a  chip  **  now  on  a  whaling  voyage  *'  covers  the  oil  and  olher 
•fiideV)  which  urt*  the  ordinarv'  pnKluctt»  of  the  voyage,  and  the  pnwuring *of  which 
euoMjiiitev  il«  direct  object.    Paddcx^k  v.  Franklin  lua.  Co.  11  Pick.  227. 

lu  Miicy  V.  Whaling  Ins.  Co.  9  Metcalf,  366,  Mr.  Justice  Hubbard  nafd:— <*<Ca^- 
8^'  i*  a  word  uf  Urge  ini()ort,  and  mean«  the  lading  of  the  ship,  of  whatever  it  con- 
•M»;  and  we  aee  nut,  in  prineipU,  why  it  may  not  cover  the  outfits,  which  are  goods 
(ffviilur,  H»  wt*Il  un  the  *cutehingi*,'  which  is  the  technical  word  that  includes  the 
hluWn-r  taken  nn  htturd,  the  oil,  and  cask9.  But  whether  it  should  be  so  applied  is 
^^  fnrc  friNH  douU,  bpcauice  the  word  '  outfits '  is  so  generally  used  to  express  the 
oalwiinJ  Ldiii^;  from  which  it  may  be  reasonably  inferred  thai  the  word  *  cargo '  id 
liiiuli-d  by  the  purtirs  to  the  calcbings  of  the  ship.  But  on  this  point  we  do  not  now 
fi^callttl  u|)uo  to  express  an  opinion."  **  The 'common  policy  aa  used  in  whaling 
vu)rage»,  is,  as  to  many  of  its  provisions,  in  no  wise  applicable  to  the  subject  of  this 
pmiiuUr  specie's  of  iosurauce."    See  WokwU  v.  Eagle  los.  Co.  4  Pick.  483»  per 

P«MID,J. 
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sak  laden  on  board  the  ship : "  accordingly  it  caanot  be  re- 
covered under  a  general  policy  on  goods,  (m)  ' 

*It  has  been  held  in  the  United  States,  that  a  genenl 
insurance  on  "  cargo "  will  not  cover  provender  taken  on 
board  for  live  Stock,  which  constituted  a  great  part  of  the 
cargo  (n) ;  nor  will  it  cover  the  live  stock  so  carried,  (o)  * 

With  regard  to  live  i^tock,  the  rule  is  the  same  in  this 
country :  Thus,  where  a  general  policy  on  goods  was  in- 
tended to  cover  live  stock,  the  insurance  v^s  declared,  at 
the  foot  of  the  policy,  ^^  to  be  on  thirty  mtdes,  ten  asses,  ad 


(m)  HiD  V.  Patten,  8  East,  373.  Pick.  429,  cited  in  PhiHips  on  Ins.  185; 

(n)  t  Wolcott  V.  Eagle  Ins.  Comp.  4    and  see  Brown  v.  Stapyltoii, myn. 
*  («)  Ibid. 


1  In  Macy  v.  Whaling  Ins.  Co.  9  Metcalf,  364,  Mr.  Justice  Hubbard  8aid:-''Ite 
wonl*  outfits,'  in  its  original  sense,  as  applied  to  ships,  embraced  those  objects  cob- 
nected  with  a  ship,  wliich  were  aeoessary.  for  the  sailing  of  her,  and  without  wbich 
she  would  not  in  fact  be  navigable.  It  included  the  sails  and  rigging,  boats  ami  pio* 
visions  for  the  ship's  crew ;  and  it  has  long  since  been  deteimined,  that  such  hem 
enter  into  the  value  of  the  sbip»  and  are  covered  by  aa  insaraiioe  upon  her.  Bat,  a 
sliips  engaged  in  whaling  voyages,  the  word  has  acquired  a  much  more  enlarged  ag- 
nification.  It  has  embraced  within  it  not  only  the  ordinary  tackle  and  apparel  of  d* 
ship,  and  the  provisions  of  a  oommon  voyage  fiom  port  to  port,  but  the  csabais 
staves ;  the  fishing  gear,  and  the  stores  and  clothing  necessary  for  the  suoceflsfal  pitse- 
cuting  of  such  voyages  ;  articles  not  for  sale,  like  a  common  outward  caiigo  of  a  n?^ 
but  for  consumption  and  use  during  a  protracted  voyage  for  yean,  and  for  tbeaiofiDg 
of'the  cargo  or  catchings  to  be  obtained.  These  outfits  have  their  value;  and  thrf 
are  converted,  either  indirectly  or  directly,  into  caigo,  by  their  consumption  and  use  A 
procuring  the  cargo,  and  by  the  taking  of  the  casks  for  the  reception  of  the  od."  A" 
in  this  case  K  was  decided  that  evidence  is  admissible  to  prove  a  usage,  among  09ta» 
of  whale  ships  and  underwriters,  to  treat  a  policy  of  insurance  on  outfits  as  oovenig 
one  quarter-part  of  the  catchings.    Macy  v.  Whaling  Ins.  Co.  9  Metcalf,  35i 

In  Rogers  v.  Mechanics  Ins.  Go.  1  Story,  C.  C.  603,  it  was  decided,  that  a  yf^ 
upon  <  outfits,"  and  upon  "  catchings,''  substituted  for  the  outfits,  in  a  whaling  voya^ 
protects  the  blubber,  or  pieces  of  whale  flesh,  cut  from  the  whale  and  on  deck. 

And  in  Hancox  v.  Fishing  Ins.  Co.  3  Sumner,  132,  it  was  held,  that  an  iotKoat^ 
on  outJUs  in  a  whaling  voyage  does  not  terminate  pro  tanlo  with  their  c<'°^'"°Pv'.^ 
distribution ;  but  atfaches  to  the  proceeds  of  the  adventure.  "  No  one  ever  suppo^ 
said  Mr.  Justice  Story,  in  this  case,  "that  an  insurance  upon  outfits  terminated p^ 
ianio,  with  every  day's  consumption  or  destruction  of  the  outfits;  or,  that  such  ap<w^ 
did  not  attach  upon  the  proceeds  of  the  adventure,  though  they  could  not  be  deetaeof 
in  a  strict  sense,  the  proceeds  of  the  outfits."    3  Sumner,  137, 138. 

•  See  Allegie  v.  Maryland  Ins.  Co.  2  0iU  d&  John.  136;  Coil9.Smith,3JaliB- 
Cas.  16. 

In  Wolcott  t>.  Eagle  Ins.  Co.  4  Pick.  434,  Mr.  Justice  Putnam  said :  -"!» ^ 
seem  reasonable,  that  the  parties,  in  insurance  upon  living  animals,  should  to^^ ' 
particular  agreement  as  to  the  extent  of  the  risk  to  be  borne.  For  it  is  not  to  be  ajP" 
posed,  that  the  premium  for  insuring  a  cargo  of  race-horses,  elephants,  or  other  v»* 
able  animals,  would  Aot  be  greater  than  for  insuring  bales  of  goods.  Sacb  P'^P^ 
should  be  particularly  represented  to  the  underwriteis,  and  described  in  the  policy- 
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thirty  oxen,''  See.  (p)  ;  and  in  another  case,  where  a  policy  DescnpUon  of 
waa  effected  "  on  goods^  as  per  annexed  siaiement^  valued  at  SJuJSa^S^the 
2800/.,"  it  appeared  that  three  horses,  a  loss  on  which  was  |^^'."" 

daimed  under  this  policy^  were  parcel  of  the  goods  valued  

in  the  statement,  {q) ' 

Although  the  interests  and  commodities  already   men-  S^Sro  ^wSen 
tioned  comprise  the  greater  number  of  those  which  must  be  ^^  ^^^  <:<>»- 
specifically  designated  in  the  policy,  yet  in  practice,  when-  commodities, 
ever  the  cargo  consists  of  few  commodities,  or  where  the  ^lueS  by^be 
goods  are  valued  by  the  hogshead,  pipe,  bale,  &c.,  it  is  almost  SSIT^^^S;'  ?t  *» 
invariable  to  specify  the  commodities  by  name  and  number.  Bpeeified  W 

"^  **  name  and  nnm- 

This  is  generally  done  by  writing  at  the  foot  or  on  the  ber. 
margin  of  the  policy,  "  on  xoooUen  goods^^^  "  on  piece  goodsj^ 
" on  one  hundred  tierces  of  coffee^^  ^' or  twenty  hogsheads  of 
sugar y^^  adding  also  the  mark  of  each  bale,  cask,  &c.  (r) ;  or 
it  may  be  done  by  altering  the  valuation  clause  so  as  to  meet 
the  views  of  the  parties.  It  must  be  carefully  borne  in  mind,  ^^^  *Sfi2tii 
that  though  it  may  not  be  necessary  tfaat  the  goods  should  be  described,  even 

.n    1  .       1  i.  •/•  I  •/•J  1  incases  where 

apecmed  in  the  poucy,  yet  if  they  are  specined,  and  no  pro-  his  unnecewa- 
periy  of  the  assured  be  on  board  which  exactly  answers  the  Sem.^sucTde^ 
description  given,  the  policy  will  be  void,  though  the  assured  Jl^'JJj.^^e  * 
may  have  other  property  on  board  of   equal  or  greater 
value,  (s) 

^hus,  if  an  insurance  be  made  on  goods,  described  in  the       *  216 
policy  as  ^^ piece  goods"  and  by  the  invoice  it  appears  that  "^^J*^^" 
the  goods  really  shipped  were  ''  hats"  the  underwriter  will  vered  by  an  in- 
not  be  liable  for  any  loss  on  the  hats  (/)  :  so  an  insurance  on  piece  goods. 
tortoisesheU  will  not  cover  a  loss  on  indigo^  &c.  (u) 

If  an  insurance  purports  to  be  effected  on  several  ingre-  Nor  Bjrasna. 
dients,  described  nominatim  in  the  policy,  which  enter  into  cie  by  an  in/ 
the  composition  of  a  manufactured  article,  such  policy  will  M^!^^m> 

dients  of  which 

{p)  Lawre&oev.  Aberdein,  dB.  dc  Aid.  serait   nolle,    qnoiqu'on  c^\.  pour    son               |WV«o. 

107.  oompte   d'aatres    inerohandiBes    abof6. 

(f )  Gabey  v.  Lloyd,  3  B.  &  Or.  793.  Emengon,  chap.  x.  seot  1.  vd.  1.  p.  908. 

(r)  De  Symoods  v.  Sbedden,  2  Bos.  de  ed.  1827. 

Poll.  ISO.  {t)  Hunter  r.  Prinsep.  per  Sir  J.  Mans- 
er) Sidans  la  poUce  on  avait  spscta^  field,  1806  ;  Marshall  on  Ins.  323. 

h  cboae  quVm  a  vouln  faire  aasarer,  et  (m)  Emengon,  chap.  x.  sect.  1.  vol.  L 

■'eat  pas  6t«  chargte,  rassoninoe  P*  ^^-  ^-  l^^- 


^  See  Coil  ».  Smith,  3  Joha.  Gas.  IS;  AUegro  ».  Maryland  Ins.  Co.  2  GiH  ft 
136. 
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not  cover  a  loss  on  this  hiahufaetured  article  itself,  which  \b  a 
new  product,  and  has  a  distinct  appropriate  name  Mhos, 
though  oH  and  harilla  hMi  enter  into  the  composition  o( 
8oap^  yet  an  insurance  on  aU  and  barUIa  will  not  cover  a  Ion 
on  soap,  (v)  An  insurance,  however,  effected  on  the  law 
material  of  a  simple  fabric,  or  utensil,  into  the  composition  of 
which  no  other  ingredient  enters  to  any  extent,  will,  accord* 
ing  to  Emerigon,  cover  a  toss  on  such  fabric  or  atensil ;  thnt, 
an  insurance  on  "  gold  "  or  *'  silver  "  will,  according  to  thii 
doctrine,  covet  the  loss  ot  a  gold  cup  or  silver  spoons,  {w) 

Akt.  2.  —  What  is  covered  by  a  General  Insurance  ^*  on  S^!* 

§  99.  In  our  common  printed  forms  the  policy,  after  stating 
that  it  is  effected  ^<  upon  any  kind  of  goods  and  merchandise," 
proceeds  thus —  **  and  also  upon  the  body^  tarJde^  appard,  ari' 
nance  J  furniture  y  munition^  artillery^  boat^  and  other  furniture, 
of  and  in  the  good  ship  or  vessel  called  Me,"  ijv. 

JVhen  the  insurance  is  intended  to  be  confined  to  the  Atf 
alone,  this  is  generally  effected  by  inserting,  either  at  the  foot 
or  margin  of  the  policy,  the  words  "  on  ship ;"  or  by  stating 
in  the  valuation  clause  that,  as  between  the  assured  and  on- 
derwriters  on  the  particular  policy,  the  subject  of  insurance 
is  agreed  to  be  the  ship,  or  as  many  sixteenth  parts  thereof 
^s  the  assured  is  owner  of.  It  is  hardly  necessary  to  remark, 
that  a  policy  on  ship  alone,  even  when  effected  by  one  wboii 
owner,  both  of  the  ship  and  cargo^  cannot  extend  to  protect 
the  latter,  (x) 

In  the  next  place,  it  maybe  now  laid  down  as  certain, that 
the  provisions  put  on  board  the  ship,  when  she  sails,  for  the 
use  of  the  crew  on  the  voyage,  are  comprehended  under  the 
word  "furniture,"  and  protected  by  an  insurance  on  the  "body, 
tackle,  apparel,  ordnance,  furniture,"  &c.  of  the  ship  in  the 
common  printed  form,  {y) '     The  contrary  position  bad  been 

(o)  Emerigon,  chap.  x.  sect.  3.  rol.  l.p.  (x)  Marshall  on  Ins.  328. 

306. ed.  1827.  (y)  Broiigh  ».  WWlmoie,  4T^ 

(w)  Emerigon,  chap.  x.  sect.  8.  uH  900.    Stevens  on  Average,  60,  &b  ed. 
mjfra. 


>  In  Hancox  9.  Fishing  Ins.  Co.  3  Sumner,  13B,  Mr.  Jtistjce  Story  M:-"^' 
insuranoe  on  the  bhip  always  includes  tlie  provisions  of  the  crew  for  the  voynge;  si^ 
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erroneously  mfenred  from  the  case  of  Robertson  ▼•  Ewer^  D«cripik«  of 
which  decided  no  such  point,  but  merely  established  that  the  insured  i?th« 
underwriter  on  ship  could  not  be  liable  for  the  consumption  of  P^j'^-y-  —  ^^^ 
soch  provisions,  while  the  ship  was  detained  by  an  embargo  (z) : 
and  this,  on  the  short  .ground,  as  stated  by  Mr.  J.  BuUer  in 
Broug-h  V.  Whiimorej  thaf'the  insurance  is  on  the  ship  for 
the  voyage^  upon  which,  during  the  detention,  the  ship  is  not 
proceeding,  {a) 

It  was  admitted,  in  this  case  of  Brough  ▼.  Whitmore,  that  So  are  all  the 
all  the  ship's  stores  and  tackle  were  also  included  in  the  in-  tackle. 
surance  on  ship.  (6) 

The  word  otitJU  is  sometimes  used  to  denote  the  necessary  Out/uiDthe 

aeoMe  oi  stores 

Stores  and  provisions  put  on  board  the  ship  for  the  use  of  the  and  provwiooa 
crew  on  the  voyage ;  and,  in  this  sense,  outJU  is  included  in  a  i^'jodudeui  m^ 
general  insurance  on  ship,  (c)     It  is  in  this  sense  that  Lord  1?^"!!°**  ^ 
Ellenborough  used  the  word  when  he  says,  that  "  hull  and 
outGt  are  both  protected  by  an  insurance  on  ship.'' ' 

In  whaling  voyages,  however,  the  word  ouljif'  has  a  peculiar  The/t&M^ 
sense,  and  means  the^Atn^  stores  of  the  ships  so  employed ;  whaling voy. 
t.  e.  the  harpoons,  lances,  spears,  and  whale  lines,  for  the  pur-  appareiiM  for 
pose  of  catching  whales  and  seals  on  the  voyage,  and  the  ami°/re^Hf« 
casks,  cisterns,  boilers,  &c.,  for  preparing  and  containing  the  ^^^jjj^y 
oil  and  blubber;  in  a  word,  all  the  instruments  and  apparatus  general Imw- 
*taecedsary  for  taking  the  fish,  and  preparing  and  bringing  ship  in  the 
home  their  animal  produce,  (rf)  •  *'*"*^18 

It  has  been  decided,  and  is  now  established  in  accordance  Modeofinsor- 
with  the  general'  custom  of  whaling  voyages,  that  outfits  in  ingwhahng 
this  sense,  t.  e.  fishing  stores^  are  not  protected  by  a  general  United  states. 

{z)  RobeftBon  v.   Ewer,  1  T.  Bcp.       (c)  Per  Lord  Elleaboroogh,  in  Hill  v. 

127.  Patten,  8  Eaat,  375. 

(a)  4  T.  Rep.  210.  {d)  ibid.    Gale  v,  Laurie,  5  B.  &  Cr. 

(6)  Ibid.  206.  156. 


if  the  ahip  be  toiaDy-  kMt  daring  the  vojrage,  no  deduction  is  ever  made  on  account  of 
the  proviiioQs  anteoedeaiJy  consumed,  whether  the  policy  on  the  ahip  be  open  or 
valtted." 

>  See  Uacy  |.  Whaling  Ins.  Co.  9  Metcalf,  364,  cited  aivir,  214,  note. 

>  Ams,  214,  in  notes.  In  Macy  9.  Whaling  Ins.  Co.  9  Metcalf,  364,  Mr.  Justice 
Hobbanl,  cauroerating  the  articles  included  in  the  term  **  outfit,"  as  used  in  reference 
to  ahiptf  engaged  in  whaling  voyages,  says :  —  **  It  has  embraced  within  it  not  only 
the  ordinary  tackle  and  apparel  of  tbe  ship,  and  the  provisions  for  a  common  voyage 
from  port  to  port,  but  the  casks  and  staves,  and  the  stores  and  clothing,  neoesmry  for 
the  suooealul  ptoaccution  of  such  voyages." 
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iMioD  of  insurance  in  the  common  form  on  the  '^  bodyy  tackle,  apparel, 
iiwured  in  the  &c.  of  the  ship  (c)  ] ''  and  the  practice  in  the  United  States, 
policy.  —  Ship.   ac^Qf  jiQgjy^  jg  iQ  describe  the  different  interests  insured  in  a 

fishing  voyage,  as  '^  ship,  oti$S^,  and  cargo/'  (/) 

Although,  however,  this  point  is  decisively  established  wiik 

regard  to  policies  of  ifuuranccj  yet  the  courts  have  decided 

that  the  fishing  stores  of  ships  employed  in  the  Greenland 

fishery  are  to  be  valued  as  part  of  the  *^  ^Atp,"  under  the  first 

section  of  the  act /or  limiting  the  responsibility  of  owners  tn 

certain  cases,  (g) 

The  ioot » in.        It  will  be  observed,  that  the  ''  boat"  is  included  by  name 

Km  in  £e^*^  &s  p^^rt  of  the  ship  in  the  common  policies  of  insurance ; 

ofrE^yoo*    hence,  in  a  policy  on  ship  in  the  common  form  upon  the 

ship^hence,      a  body,  tackle,  apparel,  munition,  ordnance,  boat^  and  other 

nwge  is  inad-     furniture,"  of  the  ship.  Lord  Lyndhurst  would  not  admit 

thow  t^at  an-    evidence  of  a  usage  to  show  that  underwriters  never  paid /or 

rocha^i^,    6(>a/5  outstdc  the  ship  slung  upon  the  quarters^  on  the  ground 

for  toes  o^bMti  ^^^^  though  ^'  usage  may  be  admissible  to  explain  what  is  doubU 

tiiough  carried  /u/,  it  is  nevcr  admissible  to  contradict  what  is  plain.  (A) 

w^outaidetbe      lu  this  case  it  should  be  observed,  that  it  has  been  proved 

UnhM  it  can     ^^  ^^^  P^^'  ^^  ^^^  plaintiffs  that  such  slinging  of  the  boat  on 
ijaabownthat    the  quarters  was  usual  and  necessary  in  voyages  of  the  de- 
wbich  they  are  scriptjon  insured  against :  if  the  contrary  were  the  case,  and 
beinaiangw'    ^^  could  be  shown  that  the  boat  was  carried  in  any  way 
9MV,  uunummL  ^hich,  while  exposing  it  to  extraordinary  risk  was  not  proper 
319  *      *  and  necessary  on  the  voyage  insured,  it  might  fairly  be  con- 
sidered that,  as  in  the  case  of  goods  carried  on  deck,  the 
underwriter  would  not  be  liable  unless  informed  by  the  pdicy 
of  the  nature  of  the  risk :    thus,  in  a  case  decided   in  the 
United  States  it  seems  to  have  been  assumed  that,  if  it  couM 
be  clearly  shown  that  carrying  boats  slung  at  the  stem  davits^ 
besides  being  a  dangerous^  was  also  an  unusual^  mode  of  carry* 
ing  them  on  the  voyage  insured,  the  underwriter  under  the 


{e)  Hoskins  o.  Pickeivgni,  3  Doug),  section  tbe  woid  *^Mp^*  alone  i»  oMd, 

222.    Manthall  on  Ins.  241.  735.    Park  on  but  in  the  following  sections  it  oecon  no 

Ins.  126.  8th  ed..  AdmiUed  in  tbe  case  of  less  than  ten  times  in  oonjunctioo  wilh 

the  Dundee  by  Lord  Stowell,see  Marshall  the  word  appufttnamoet.    See  the  Diui> 

on  Iu:$.  241.;  and  by  Lord  Tenterden  in  dee,  1  Hagg.    Ad.    Rep.   109.    Oalev. 

Gale  V.  Laurie,  5  B.  &  Cr.  164.  Laurie,  5  B.  &  Cr.  196. 

(/)  PhUlips  on  Ins.  194.  (h)  Blackett  9.  Royal  Ezch.  Ass.  Conpi 

{g)  S3  G.  3.  c.  15Q.  s.  1.    In  this  fint  8  C.  &  J.  S44 
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common    form    of   policy    could    not    be  liable  for  Iheir  Dewnption  of 

-  - ..   ,  *  -^  jjjg  subject 

i088.  (t)  '  uumred  in  the 

The  nature  and  extent  of  the  interest  which  the  assured  |^p)^' " 
has  in  his  ship  need  not  be  disclosed  on  the  face  of  the  policy :  The  nature  and 
thus,  the  mortgagee  of  ship  may,  as  it  seems,  even  since  the  ^^^4hich 
Registry  Act  of  6  Q.  IV.  c.  116.  s.  45.,  recover  on  a  general  -^^u  "X'^ee? 
policy  of  insurance  on  ship  to  the  extent  of  his  interest,  not  be  discioeed 
without   specifying  the  nature  of    it  on  the  face  of  the  thepdi^^ 
policy.  (J) 

The  rule  is  the  same  in  the  United  States ;  where  the 
owner  of  a  ship  who  had  chartered  half  of  her,  the  mort- 
gagee, and  (though  this  was  in  one  case  doubted)  the  mort- 
gagor have  all  been  allowed  to  recover  to  the  extent  of  their 
respective  interests  on  general  policies  an  the  skipj  in  which 
the  nature  and  extent  of  their  interests  were  not  disclosed,  (ib) 

In  one  case  Lord  Ellenborough  seemed  to  think  that  the  Queiy,  whether 

.-  -  ti*»  1  11      ^e  interest  of 

interest  of  captors  who  had  no  grant,  but  only  a  reasonable  captonmaa 
expectation  of  a  gmnt  of  the  captured  property,  must,  if  pwlTmustbe 
insurable  at  all,  be  specifically  described  in  the  policy  (/) :  J^ited ii'^r**- 
but  the  interest  vested  in  the  Crown,  on  its  adoption  of  the  p^cy. 
captor's  insurance,  may  be  covered  by  the  common  form  of 
pohcy.  (») 

Akt.  3.  What  is  covered  by  a  General  Insurance  "  on  FreighiP 

§  100.  Freight  must  be  insured  eo  nomine  in  (he  policy.  Freight  muM 
which  is  generally  adapted  to  an  insurance  on  this  interest  nUm^m.  ^ 
*  by  inserting  the  words  '^  onfreig/U^^  at  the  foot,  or  in  the      *  220 


(s)  t  Hall  V.  Ocean  Ins.  Cooip.,  cited  8.  C.   1  Wash.  C.  C.  409  ;  Williams  9. 

1  Phillips  on  Ins.  194.  Smith,  2  Gaines,  19  ;  Locke  v.  North  Am. 

(J)  Irving  V,  Richardson,  1  Hood.  Sc  Ins.  Co.  13  Mass.  61  ;  Livermore  v.  New- 
Bob.  153.  S.  C.  in  Banc.  2  B.  &  Ad.  293.  burypoit  Ins:  Go.  3  Mass.  264  ;  Oliver  «. 

(i)  See  the   cases  collected  by   Mr.  Greene,  3  Mass.  133 ;  2  Duer,  Ins.  455, 

PUIipa,  on  Insurance,  vol.  L  pp.  168.  9  48.  ^ 

169;  ^  Higgioson  v.  Dall,  13  Mass.  101 ;  (/)  Booth  v.  Thompson,  11  East,  433. 

RuskII  r.  Union  Ins.  Go.  4  Dallas,  421 ;  (m)  S.  G.  13  East,  274. 


'  In  Hall  9.  Ocean  Ins.  Go.  21  Pick.  472,  it  was  decided,  that  the  insniers  of  m 
riup  are  liable  for  the  loss  of  a  boat  from  the  stem  davits,  at  sea,  unless  it  is  proved 
thst  the  boat  was  improperiy  eairied,  or  slung  in  that  situation ;  it  being  primAfam 
eovered  by  the  policy. 


n 
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^etcri^onof    margin  of  the  instrument :  the  question  is  what  interest  may 

iaraiediatlie     be  covered  under  a  general  insurance  ^*' on  freight'*  ^ 

l^^tT  ^  ^6  have  already  had  occasion  to  observe,  the  word 

What  IB  covers  /mg*A/,  in  policies  of  insurance^  has  a  very  wide  and  extensive 

fic&t^p^  signification,  and  comprehends  all  benefit  derived  by  the  sbip- 

oies  of  inmif.      owner  from  the  employment  of  the  ship,  whether  as  a  general 

seeking  ship  carryuig  the  goods  of  several  merchanta|  (i.  t 

freight,  properly  so  called,)  or  as  a  ship  let  out  at  a  certain 

sum,  by  contract  of  affreightment,  for  the  voyage,  (n)  ' 

Hie  owner  There  can  be  no  question  in  this  country,  that  a  shwoumer 

^ho  hue  1^  Ant  tf  *  * 

hk  ship  to  hire  who  has  thus  let  out  his  ship  to  hire  by  a  charter-party,  eitbn 

S^ytT)?  for  a  gross  sum  for  the  whole  voyage,  or  for  a  fixed  sum  per 

teitin^e^^  month,  &c.,  payable  as  long 'as  the  voyage  lasts,  may  cover 

ckanBMmmey,  his  interest  in  this  charter-money  under  a  general  insurance 

under  a  gene-  <•     .  ^^  «» 

nl  insunince       OU  freight*  {o) 

W^nsuch  Such  general  insurance,  when  effected  by  the  shipowner, 

general  policy    ^JU  cover  any  sums  advanced  by  the  charterers  for  safling 

Will  oover  ramB  •  ,  ,         ,  r     .         ■ 

advanced  aa      charges,  &c.,  whenever  by  the  terms  of  the  charter-party 
Breign     ^^^j^  advances  can  be  considered  as  part  payments  of  the 
freight,  (p) 

If  the  charterer  J  however,  wishes  to  protect  by  insurance 
the  sums  which  under  the  charter-party,  he  is  thus  to  advance, 
he  ought,  it  seems,  to  insure  his  interest  specially,  '^  as  money 
advanced  in  part  payment  of  freight,  or  money  paid  for  the 

(n)  See  as  to  this,  Winter  v.  Haldi-  the  Supreme   Court  of  Maaaacbaaeftsi, 

mand,2  B.dEALd.  699.    For  the  purpoeea  f  Clark  v.  Ooean  Ina.  Comp.  16  Pidu 

of  convenient  diatinclion  it  might  be  aa  289. 

well  to  call  this  species  of  freight  charter^  {p)  Per  Bayley,  J.,  in  Etches  v.  AMaa, 

moneys  a  term  which,  with  that  view,  1  Mann.  &  Ryl.   165.    When  these  ad- 

aeema  to  have  been  adopted  in  the  United  vanoea  shall  be  so  oonaidered,  aee  De  SiK 

States.  vale  v.  Kendall,  4  Maule  &  Sel.  37.  Maa- 

{o)  Etches  9.  Aldan,  1  Mann.  &  Ryl.  field  v.  Maitland,4  B.  &  Aid.  SS2.  Sauo- 

157.    The  S.  P.  has  been  determined  in  derav.  Drew,  3  B.  ^  Ad.  445. 

1  Where  the  freight  is  insured  on  a  particular  voyage,  by  a  particular  vesipel,  and 
the  caigo  has  been  put  on  board,  and  the  ve)«el  actually  sails  in  the  prosecution  of  the 
voyage,  it  is  the  freight  of  that  cargo,  in  that  vessel,  and  on  that  voyage,  which  is  the 
subject  of  insurance,  and  to  which  the  policy  attaches.  M'Gaw  «.  Ocean  ln&  Co. 
23  Pick.  409,  Per  Shaw,  Ch.  J.  An  inrurance  of  *< freight  on  board'*  a  \*e«eel, 
means  the  same  as  "  freight  of  the  vessel."  Robinson  e.  Manufacturers  Ins. 
Co.  1  Metcalf,  143  Insurance  on  the  "  caigo  and  freight "  does  not  cover  the  freight 
of  a  cargo  of  live  animals,  the  underwriters  having  no  notice,  by  the  policy  or  oUm^ 
wise,  that  such  was  to  be  the  cargo.  Wolcott  v.  Eagle  Ins.  Co.  4  Pick.  429.  See 
Ailegre  v,  Maryland  Ins.  Co.  2  Gill  &  John.  196. 

*  See  AfUe^  200,  et  seq.  and  notes ;  Robinson  p.  Manufactureca  Ina.  Co.  1  llel> 
calf,  145. 
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shipment  of  goods  to  be  transported  to,"  &c.     **  Such  a  pay-  DescrfDtion  of 
meot/'  says  Lord  Tenterden,  'Hs  not  properly  freight,  but  inniredmthe 
the  price  of  the  privilege  of  putting  the  goods  on  board  the  S^re^htT 
ship  in  order  to  have  the  opportunity  of  their  being  conveyed 
to  their  place  of  destination,  (q) ' 

♦As  between  the  shipowner  and  freighter,  indeed,  money  so  *  221 
paid  by  the  latter  is  not,  strictly  speaking,  freight ;  but  in 
policies  of  insurance  it  does  not  appear  why,  in  cases  where 
the  charter-party  clearly  shows  that  it  is  to  be  advanced  as  a 
portion  of  the  charter-money,  it  may  not  be  insured  eo  nomine 
as  freight,  as  well  as  the  charter-money  itself,  which,  though 
undoubtedly  insurable  under  a  general  policy  on  freight,  is 
yet,  as  Lord  Tenterden  in  this  very  case  says,  "  not  properly 
fireight,  bnt  the  price  of  the  hire  of  the  ship :  "  however,  in 
practice  it  will  be  safer  to  insure  it  specially. 

Where  the  owner  of  the  ship  is  also  owner  of  the  cargo  The  owner,  on- 
to be  conveyed  in  it,  he  has  an  insurable  interest  in  the  profit  j^^^^tS^^oa 
which  the  conveyance  of  the  cargo  would  bring  him ;  and  ^^uw ^ 
swsih  profit  is  properly  described  in  the  policy  under  the  term  f*"^"f^*" 
freight,  which,  as  we  have  just  seen  in  policies  of  instrrance,  carrying  \m 
means  "  the  benefit  derived  to  the  shipowner  from  the  em-  hisown 8bip on 
ployment  of  the  ship."    "  It  is  the  same  thing  to  the  ship-  i^^J^^^^"' 
owner,"  as  Lord  Tenterden  says,  "  whether  he  receives  that 
benefit  of  the  use  of  his  ship  by  a  money  payment  from  one 
person  who  charters  the  whole  ship,  or  from  various  persons 
who  put  specific  quantities  of  goods  on  board,  or  from  persons 
who  pay  him  the  value  of  his  own  goods  at  the  port  of  de-    . 
Hvery,  increased  by  their  carriage  in  his  own  ship."  (r)    Ac- 
cordingly, it  is  now  established  law  in  this  country  thai  the 
assured^  under  a  general  insurance  on  freight^  may  recover  the 
proJUs  keeq)eets  to  make  by  carrying  his  own  goods  in  hisoton       • 
iponthe  voyage  insured,  (s) ' 


(f)  Winter  v.  Haldimand,  2  B.  &  Ad.  (r)   Ptt  Lord  Tenterden  in  Flint  v. 

Mft.   See  tbe  Diela  of  Lord  Tenterden,  Flemyng,  1  B.  &  Ad.  48. 

Pp.6S3.698:  and  aee  Btcbet  e.  Aldan,  1  (#)   Ibid.  45.    Oevaux  e.   J'Ansoni  2 

dc  Byl.  197.  Biogh.  N.  C.  519. 


1  See  Semna  v.  Ball,  4  Dallas,  450;  Cherioi  «.  Barker,  2  Johna.  346.  Inraranoe 
«a  ^'fieight "  in  general  will  cover  the  intenMt  of  a  charterer  who  has  a  lien  on  the 
fieigfat  for  adrances,  and  who  would  have  a  right  to  reoover  back  the  money  of  the 
owDtr,  in  case  of  the  ahip's  not  arriving  safe.  Robbina  v.  Mew  York  Ins.  Ck>.  1  Hall, 
SS.   See  MeUeo  9.  National  Ins.  Co.  ib.  492. 

*  BofaiMoa  9.  ManttfiMstttieca  Ins.  Co.  1  Metcalf,  146;  Ants,  901,  and  note. 
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Dewripikm  of  It  has  been  doubted  in  the  United  States  whether  a  char' 
insured^  the  tercT  who  kires  a  vessel  for  a  voyage  at  a  certain  fixed  rate  per 
Ive^tT  month,  payable  on  completion  of  the  voyage,  can  insure  the 

QgfgUiie,\}bsi       benefit  he  derives  by  the  employment  of  the  ship  so  hired,  io 
^'^'kwSi^    carrying  the  goods  of  other  persons  on  freight^  under  a 
OD  freic^tjor     general  poUcy  on  freight  {t) ;  it  has  also  been  there  doubted, 
has  sold  hte        *  whether  such  general  policy  will  cover  the  interest  of  a  party 
loSui^T'*  who  has  sold  his  vessel,  reserving  to  himself  a  right  io  receive 
tte*fre?  hTtor^*  thcfreightfor  the  voyage  insured,  {u)   The  ground  of  this  doubt 
the  voyage  in.    js  the  samc  in  both  cases,  viz.  that  in  neither  has  the  assured 
coveMheir  re-    the  Same  Stake  in  the  safety  of  the  ship  as  though  he  were 
ra^^bysTge^     owner;  and  that,  therefore,  his  effecting  a  general  insurance 
nei^poUcy  on   ^^^  freight  is  an  imposition  on  the  underwriters,  who,  when 
222  *       ^bey  are  asked  to  iosui^  freight  generally,  must  presume  that 
they  are  dealing  with  the  owner  of  the  ship. 
,  The  objection,  however,  does  not  appear  to  be  weU  founded ; 
for  the  interest  of  the  assured  in  both  the  cases  supposed 
seems,  as  far  as  the  freight  is  concerned,  to  be  precisely 
equivalent  to  that  of  the  owner  ;  in  fact,  charterers  so  cir- 
cumstanced must  be  regarded  as  owners  pro  hoc  vice^  having 
at  least  as  much  interest  in  the  ship's  arriving  so  as  to  earn 
freight,  as  the  owners  would  have  if  insured  to  the  full  value 
of  the  freight  to  be  earned,  (t;) ' 

Art*  4.  Profits  v^ust  be  specifically  described. 

Profits  cannot  §  101.  Profits  cannot  be  insured  under  the  general  de- 
goods  ami  raer-  slgnatiou  of  goods  and  merchandise,  but  must  be  specifically 
mu8i*^^8p«5i-  n^nied  in  the  policy  (w) :  this  rule  is  absolute  in  our  own 
ficaiiyde-         couutry ;    but  in   the    United    States  it  appears  to  have 

scribed  as  such  jy    */  *  «  » 

inthepoiiey.  been  considered  that  *^  profits  and  commissions"  would  be 
TT^^^^JV^®      covered  by  an  insurance  on  ^^  property  ^^  (x) :  and  it  is  stated 

u  niied  states. 

(<)  t  Mellen  v.  Natchez  Ids.  Comp.  1       («e^)  So  resolved  by  all  the  jodges,  m 

Hall,  452,  cited  1  Philiips  Ins.  201.  Liicena  v.    Craufurd  iq  Dom.  Froc  8 

(tt)  t  Mellen  v.  Natchez  Ins.  Comp.  1  Bos.  dc  PuU.  N.  G.  315. 
Hall,  452,  cited  1  Phillips  Ins.  201.  {x)  f  Holbrook  v.  Brown,  2  Haas.  Be|k 

(v)  See  the  judicious  remarks  of  Mr.  280,  cited  1  Phillips  Ins.  180. 
Phith'ps  on  this  point,  vol.  i.  pp.  200,  201. 


>  See  Oliver  v.  Greene,  3  Mam.  133 ;  Locke  v.  North  American  Ins.  Co.  13  Mass. 
61 ;  Bartlett  v.  Walter,  13  Mass.  267  ;  Riley  v.  Delafidd,  7  Johns  322. 
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to  be  the  custom  in  Philadelphia  to  insure  them  under  the  DeseniMioii  of 
general  denomination  of  '^  goods." (^)'    The  mode  in  which  mmuec/itttiie 
our  comaion  printed  policies  are  adapted  to  an  insurance  on  |^^~~ 
profits,  is  either  by  writing  the  words  "  on  profits  "  at  the  Mode  of  adapt. 
foot  or  on  the  margin  of  the  policy,  or  else  by  filling  up  the  jj^^ormcf 
valuation  clause  as  follows :  — ^^  The  said  ship,  &c.,  sroods  and  V^^y  ^^  ^ 

insurance  on 

^knercfaandise,  &c.  for  so  much  as  concerns  the  assured's  by  profits. 
agreement  between  the  assured  and  assurers  in  this  policy,       223* 
are  and  shall  be  on  proJUs.^^  (z) 

Abt.  5.  Bottomry  and  Respondentia  must  be  specifically 

described, 

§  102.  Respondentia  and  bottomry  loans  must  be  specifi-  Bemndmuia 

II  «■  .        .       ,  •«      1  .        I  1.  <!  ,       ^^'^  bottomry 

cally  and  nomtnattm  described  in  the  pobcy,  and  cannot  be  loans  must  be 
insured  under  the  general  denomination  of  goods  and  mer*  H^wbed  (uswh 

Lord  Mansfield  put  this  on  the  inround  "  that  by  the  cus-  ^'^  under  the 

*  °  "^  general  words 

torn  of  merchants,  respondentia  is  insured  under  a  special  goods  and  mer- 
denomination :  "  but  Mr.  J.  Kent  has  also  suggested,  as  a  rea- 
son for  the  rule,  ^'  that  the  risk  is  peculiar,  as  there  is  neither 
SFeraga  nor  salvage ;  and  a  capture  does  not  mean  a  tenqpo- 
rary  taking  only,  but  one  that  occasions  a  total  loss."  (6) 

At  all  events,  it  is  certain  that,  if  it  can  be  shown  to  be  Unless  it  is 
the  usage  of  any  particular  course  of  trade  to  insure  these  the  us^e  of 
interests  under  the  general  words,  they  may  be  recovered  which  th^poT 
under  a  policy  containing  such  words  only.  » tohw^B^ 

Thus,  on  the  ground  of  the  custom  of  the  East  India  trade  them. 
80  to  insure,  an  East  India  captain  was  permitted  to  recover 
at  respondentia  interest,  money  he  had  laid  out  for  the  use  of 


(y)   tPritebett  v.  Ins.  Comp.  of  N.  1 W.  Bl.  999.  405. 422.    See  a  form  in 

Amer.  3  Teates,  461.  1  Phillips,  Ins.  191.  Simonds  9.  Hodgson,  3  B.  dp  Ad.  SO. 

(s)  Here  the  words  **  valued  at ''  should  (6)  t  Bobertson  «.  Unit  Ins.  Comp.  3 

be  Btrack  out  of  the  clause.    See  Eyre  v.  John.  Cases,  250,  cited  1  PhiUips  on  Ins. 

Glover,  16  £ast,  218.  179. 

(a)  Gi0?er  v.  Black,  3  Bnir.   1394* 


>  GeDenfly,  however,  when  the  insoranoe  is  intended  to  be  on  profits  and  oommis- 
iioBS,  they  are  so  q)eci&oally  named  in  the  policy.    1  Phil.  Ins.  191. 

i  WdUams  v.  Smith,  2  Caines,  19;  Robertsoa  v.  United  Ins.  Co.  2  John.  Gi 
2S0;  Jeuiings v.Penm  Int.  Co.  4  Binn.  251;  Kenny  9.  ClaiksoD,  1  John.  394« 
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DewriMiBii  of    the  ship,  under  the  general  words  '^  goods^  specie^  and  effects 
ian^lnthe    on  boardJ*^  (c) 

^S^S^,  The  master  of  a  ship,  having  raised  money  abroad,  on  the 

Anmmirance     Security  of  what  purported  to  be  a  bottomry  bond,  the  lender 

wifaoioovw*   insured  his  interest  by  a  policy  which  described  the  subject 

^k®  £!?"'  ^    ^f  insurance  to  be  "  o»  bottomry ^  free  from  average  and  ttUhr 

secured  by  an    Old  benefit  of  scUvoge  (d)  :  ^^  the  Court  of  Common  Pleas 

isDot^awa^  *upon  the  construction  of  the  instrument  of  hypothecation 

*^^aoI#^^  were  of  opinion,  that  it  was  not,  legally  speaking,  a  bottomry 

bond,  because  it  made  the  lender's  claim  under  it  depend, 

not  on  the  arrival  of  the  ship,  but  on  the  arrival  of  the 

master :  that  court  therefore  held,  that  the  lender  could  not 

recover  in  respect  of  such  an  instrument  in  a  policy  "  on 

bottomry"  on  the  ground,  as  stated  by  Mr.  Chief  Justice 

Tindal,  ^'  that  when  the  underwriter  entered  into  a  contract 

in  which  the  interest  of  the  assured  was  described  to  be  an 

interest  on  bottomry,  he  had  a  right  to  expect  that  it  woM 

be  what  is  ordinarily  termed  bottomry  interest,  (e)    The  Coart 

of  King's  Bench,  when  this  case  was  brought  before  them  in 

error,  although  on  the  construction  of  the  instrument  they 

differed  from  the  Court  of  Common  Pleas,  and  on  that 

ground  reversed  their  judgment,  yet  admitted  that,  bad  the 

Court  of  Common  Pleas  been  correct  in  their  construction 

of  the  instrument,  the  policy  as  framed  would  not,  in  suck 

ca^se^  have  covered  the  interest  of  the  lenders.  (/) 

Art.  6.  Description  of  certain  Miscellaneous  Subjects  of 

Insurance. 

§  103.  There  is  sometimes  a  difficulty  in  accurately  de- 
scribing the  subject  of  the  insurance,  and  yet  accuracy  of 
description  is  requisite  in  every  case  where  a  specific  descrip- 
tion is  necessary. 

(c)  Oregoiy  v.  Christie,  3  Dougl.  419.  assured,  by  agreement  between  the  as- 

Marshall  on  Ins.  326.  sured  and  assurers  in  that  policy,  wero 

{d)   The  policy  was  in  the  common  and  should  be  valued  at  j£      ,  on  boHtm- 

form, "  upon  any  kind  of  goods  and  mer-  ry,/r«  from  (a€rage  and  wUkoui  hmtfii 

chandise*  and   upon   the   body,   tackle,  ofsabage.*' 

apparel,  dec.  of  the  ship,'*  dec.    The  val-  («)  Simonds  v.  Hodgaoo,  6  Bingh.  114 

uation  clause  was  as  follows :   **  and  that  (/)  See  lemailcs  of  Lord  TVenterden  in 

the  said  ship,  dco.,  goods  and  merchan-  delivering  the  judgment  of  the  conit  m. 

dise,  &o.,  for  so  much  as  coooenied  the  Simonds  v.  Hodgsooi  3  B.  ds^Ad.  ff7. 
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The  following  case  of  Palmer  v.  Pratt  affords  a  good  illas-  Description  of 

,.     ^.  -  ^,  .     j.rn      1-  the  subject  in- 

tration  of  this  dimculty.  sured  in  the 

In  that  case  the  policy  was  effected  "  upon  any  kind  of  Siiscenaneous 
goods  and  merchandise,"  &c.  in  the  common  printed  form,  s*ibject8  0f  in- 

y  '  r  I   sorance. 

for  a  voyage  from  LoTidon  to  Calcutta,  anfl  the  insurance,  by  ^p  insurance 


a  memorandum  on  the  face  of  the  pohcy,  was  declared  to  be  puijOTtingtobe 
*"  on  two  bills  of  Exchange  :  "  as,  however,  it  appeared,  that  change"  will 
the  supposed  bills  were  drawn  on  a  contingency,  being  made  gtrumente^at 
payable  at  thirty  days  after  the  ship's  arrival  at  Calcutta,  the  ^^^'^^^^ 
court  held,  that  such  instruments,  being  mere  waste  paper,       *  225 
were  improperly  described  as  bills  of  exchange,  and  that 
therefore,  on  this  ground,  their  value,  in  case  of  loss,  could 
not  be  recovered  under  such  a  policy,  (g) 

The  ship  Leonidas  was  chartered  for  a  voyage  from  Buenos  A  poUcy  "on 
Ayres  to  Canton  and  back,  at  a  gross  sum  payable  not  as  turns"  wm not 
freight,  properly  so  called,  but  as  the  price  of  the  hire  of  the  advunceS*^ 
ship  for  the  voyage.     Part  of  this  sum  was  paid,  as  stipulated  fortheexpenaes 
by  the  charter-party,  by  the  charterer's  agents  at  Canton,  to  of  shippiM  the 
cover  the  expenses  of  shipping  the  homeward  cargo  there,  cargo. 
The  charterers,  who  had  shipped  on  board  the  vessel  at  d^nd^2B?* 
Buenos  Ayres  a  large  sum  of  dollars  to  be  invested  in  pro-  &  Ad.  649. 
dttce  at  Canton,  being  desirous  of  securing  their  interest  in 
the  adventure,  caused  a  policy  to  be  effected,  in  the  conmion 
form,  for  the  proposed  voyage,  "  on  specie  d^c.  shipped  on 
board  the  Leonidas  in  the  river  Plate,  and  on  the  same  or  ffie 
returns  thereof  as  interest  might  appear  in  any  description  of 
merchandise,^^  Sfc,    Lord  Tenterden  held  that  under  a  policy 
so  framed  the  assured  could  not  recover,  in  addition  to  what 
is  usually  recoverable  as  the  value  of  goods  in  an  open  policy, 
the  sum  paid  at  Canton,  under  the  charter-party,  for  the  ex- 
penses of  shipping  the  homeward  cargo.  (A)     His  Lordship, 
however,  in  the  course  of  the  argument,  intimated   that, 
although  such  sum  could  not  be  recovered  under  a  mere 
policy  on  merchandise,  yet  it  might  have  been  insured  as 
money  paid  for  shipment  of  goods  to  be  transported  to  Buenos 
Ayres  (i) ;  and,  in  delivering  the  judgment  of  the  court,  be 


{g)  Pabner  «.  Pratt,  2  Bingh.  185.    A  see  this  case,  jmiI,  Chap.  X.  on  Insurable 

strong  decisioD,  foii  the  underwriter  was  Interest. 

foQy  informed  of  the  real  facts  as  to  the  (A)  Winter  9.  Haldimand,  2  B.  dc  Ad. 

drawing  and  paymeaC  of  the  bilis ;  and  649.                      (i)  Ibid.  664. 


n 


need  not. 
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said)  ^^  We  have  no  donbt  that  these  payments  might  have 
been  made  the  subject  of  a  special  and  distinct  insurance." (y) 

^^         *Art.  7.  7%e  nature  and  extent  of  the  Interest  of  the  Assured 

in  the  Subject  of  Insurance  need  not  be  specified. 

Ahhoogh  the  §  104.  Although,  however,  as  we  have  seen,  a  policy  most 
^tbfinsSii^oe  ^  ^  cases  State  correctly,  and  in  some  specifigally,  what  is 
scritedin Uia  i'jsured  J  there  is  no  authority  for  saying  that  the  reason  irAy 
policy,  Uie  na-    the  party  insures  should  also  be  expressed  in  the  policy. 

tare  and  extent  •», 

of  the  intsrmt  The  true  proposition  is,  *^  that,  although  the  subject  matter 
of  the  insurance  must  be  properly  described,  the  luiiwre  of 
the  interest  may  in  general  be  left  at  large."  (k) 

In  the  same  way  the  extent  of  the  interest  of  the  party 
insuring  need  never  be  specified  in  the  pottcy,  for  it  is  a  well 
established  rule  that  a  party  interested  only  to  a  certain  ex- 
tent in  property  which  he  owns  in  common  with  others,  may 
effect  insurance  generally  without  specifying  his  interest,  and 
will  recover  for  such  interest  as  he  has.  (/)  Thus,  one  of 
several  part-owners  of  a  ship  may  insure  the  freight  gene- 
rally without  specifying  what  share  he  has  in  the  ship,  and 
he  may  declare  generally  and  recover  for  such  interest  as  he 
has.  (fn) 

The  above  positions  have  received  abundant  illustrations 
in  the  jurisprudence  of  this  country  and  the  United  States. 
Thus,  with  regard  to  the  ruxture  of  the  interest.  Lord  Mans- 
field, in  the  case  of  Glover  v.  Black,  after  deciding  solely  on 
the  groimd  of  the  usage  of  merchants  to.  that  efiect,  that  the 
interest  of  the  lender  on  bottomry  and  respondentia  must  be 
specifically  described  in  the  policy,  adds,  ^^  But  we  by  no 
means  say  that  under  an  insurance  on  goods  at  largCy  a  man 
may  not  be  permitted  to  give  in  evidence  a  mortgage  or  other 
special  lienJ*^  (n)  <<  I  admit,''  says  Mr,  J.  Park,  **  that  a 
party  who  has  only  a  special  interest  in  goods  may  recover, 
in  respect  of  that  interest,  on  a  general  insurance^  (o) 

(j)  Ibid.  6SS8.  trationa  in  the  juriflpradeooe  of  Engiaad 

(i)  Per  Lord  Tenterden  in  Crowley  v.  and  the  United  States. 

Cohen,  3  B.  ds  Ad.  485.  (m)  Rising  v.  Bennett,  2  HaishaU  m. 

(/)  The  principle  is  laid  down  by  Emer*  Ins.  736. 

igon,  chap.  x.  sect.  1.  vol.  i.  p.  299.  ed.  (n)  Glover  «.  Black,  1  W.  BL  €0. 

1827,  and  is  oonfiimed  by  nmneious  illiis-  See  also  3  Burr.  1401. 

(o)  Palmer  «.  Fkatt,  2  Bingh.  190. 
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•One  of  the  first  cases,  in  direct  illustration  of  this  point,  is  Deacnption  of 
that  of  Carruthers  v.  Shedden,  in  which  it  appeared  that  a  snr^m^e 
general  insurance  "  on  coffee  "  had  been  effected  by  a  London  ^^^'^^ 


broker,  "  bp  order  and  for  account  of  N.  D.  Sf  Co.,"  a  London       *  227 
mercantile  firm,  who  were  interested  as  part-owners  with  haHifi^ara- 
others  in  seven-tenths  of  the  coffee,  but  who  had  also  an  in-  ^®  interest  on 

'  a  cargo  on 

surable  interest  in  the  whole  of  it,  as  consignees  of  the  cargo,  three  different 
and  as  having  a  lien  on  the  whole  for  advances:  the  court  held  entitled  to 
held  that,  under  the  general  form  of  policy,  N.  D.  and  Co.  JS^a  ginS 
might  protect  any  or  all  of  these  different  species  of  interest ;  ^^^S^^^ 
that  the  nature  of  the  several  interests  need  not  be  expressed  without  speci- 
in  the  policy  ;  and  that  the  assured  were  not  bound  to  elect  the  nature  of 
on  which  they  would  proceed,  (p)  Stereste!*^**^ 

Upon  the  same  principle  a  (general  policy  "  on  scoods  "  (a)  So  a  general 

V      V  V.  ^A        ffi   •     r  «  ^1,     '  4        4    r  policy  "on 

has  been   held  sumcient  to  cover  the  interest  of  earners  on  goods"  will 
goods  entrusted  to  their  care,  so  as  to  protect  them  against  KTof  MtJ^ 
loss  arising  from  damage  done  to  such  property  by  the  perils  «"« of  the  goods. 
insured  against,  whereby  they  were  obliged  to  make  compen- 
sation to  the  owners,  and  were,  besides,  put  to  other  ex- 
penses, (r)     It  was  objected  that  such  a  policy  could  not 
cover  such  an  interest,  since  it  merely  purported  to  protect 
goods  against  the  usual  risks  to  ^hich  the  owners  of  goods  9je 
liable;    whereas,  the  loss  alleged  was  one  arising  out  of 
plaintiff's  liability  to  a  risk  to  which  carriers  are  liable.    But 
the  court,  although  Lord  Tenterden  admitted  that  it  might 
have  been  better  if  the  policy  had  expressly  shown  that  the 
object  was  to  indemnify  the  plaintiffs  as  carriers,  were  yet 
unanimously  of  opinion  that  it  was  sufficient  in  its  present 
•form,  on  the  ground  that  it  is  only  necessary  to  state  accu-        *  828 
rately  the  subject  matter,  not  the  interest  which  the  assured 
has  in  it. 

(p)  Carrntheri  v.  Shedden,  6  Taunt,  between  London,  Wolverhampton,  and 

Hi.    S.  C.  1  Maraball,  416.  Binningham,  &c.,   backwards   and   for- 

(f)  The  policy  which  was  intended  to  wards,  and  in  any  rotation,  ttpon  goodt^ 

oorer  the  interest  of  plaintifls,  as  barge-  and  on  the  body  and  uckle,  &c.,  on  thirty 

owners,  in  the  property  carried  to  and  firo  boats,  as  per  margin ; "   in  the  valuation 

for  hire  in  their  barges  for  a  year,  was  a  clause  it  was  declared  that  the  subject  of 

eoQunon  printed  form  of  policy  on  ship  insurance  was  agreed  between  the  parlies 

and  goods,  filled  op  and  altered  in  a  very  to  be  ''twelve  thousand  pounds  on  goods 

clumsy  manner,  so  as  to  adapt  it  to  the  as  interest  shall  appear  hereafter." 
object  in  view ;  by  it  the  plaintiib  were       (r)  Crowley  v.  Cohen,  3  B.  &  Ad. 

ioBured  for  twelve  months  **  by  canal  nav-  478. 
%itioB4)oato,  oontaining  goods,  at  work 

20* 
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DeMription  of 
the  saoject 
insured  in  the 
policy. 

Tbe  law  in  the 
United  States 
is  to  the  same 
eflect. 


The  decisions  upon  this  subject  in  the  United  States  go  to 
the  full  extent  of  the  English  law ;  and  the  doctrine  seems 
now  to  be  established  there,  that  a  mortgagee  may  vosast 
tbe  subject  of  the  mortgage,  either  generally  or  under  a  direct 
description,  without  specifying  his  interest  to  be  that  of  a 
mortgagee,  (s) 


(«)  See  the  caaes  ooDeoted,  1  Phillips  on  Ins.  108, 169;  AsUe^  219. 
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♦CHAP.  X.  ♦229 

OF    THE  I5TBRB6T  THAT  GIVES  A  TITLB  TO  INSUBE  : 

t.   6.}  INSURABLE  INTEREST. 

Sect.  I.  Of  Insurable  Interest  generally. 

§  105.  Before  a  man  can  be  indemnified  against  loss,  it  is  Of  inminbie  in- 
self-evident  that  he  must  be  exposed  to  the  risk  of  loss.     If,  J^  ^^^^ — ^' 

,         -  ,  1  .       ,  •        i  Noonecan 

therelore,  he  assumes  to  protect  any  thmg  by  a  contract  of  insure  without 
indemnity  against  sea  risks,  on  a  certain  voyage,  or  for  a  cer-  surabS^mt. 
tain  time,  he  must  have  some  interest  in  the  thing  he  so 
assumes  to  protect,  in  respect  of  which  interest  he  may  be 
liable  to  suffer  loss  or  detriment  from  those  perils  against 
which  he  insures  it. 

The  interest  which  it  is  thus  necessary  for  every  one  to  Meaning  of  the 
nave,  before  he  can  effect  an  available  insurance  on  his  own  interest. 
account  and  for  his  own  benefit,  is  called  an  insurable  interest 

It  is  very  difficult  to  give  any  definition  of  an  insurable  in-  ^^^a^^^J^ 
terest ;  but  it  may  be  stated,  as  the  fair  result  of  the  cases,  «ble  interest. 
that,  in  order  to  have  an  insurable  interest,  it  is  not  necessary 
to  have  an  absolute  vested  ownership  or  property  in  that 
which  18  insured  :  it  is  sufficient  to  have  a  right  in  the  thing 
insured,  or  a  right  derivable  out  of  some  contract  about  the 
thing  insured,  of  such  a  nature  that  the  party  insuring  may 
have  benefit  from  its  preservation,  and  prejudice  from  its  de- 
struction, (a) 

No  better  account  has  ever  been  given  of  what,  in  English  Natueofin. 
law,  constitutes  an  insurable  interest,  than  in  the  following  asen^edfay 
passage  from  the  judgment  of  Mr.  J.  Lawrence,  in  the  ^ce'inthe 
celebrated  case  of  Lucena  v.  Craufurd,  before  the  House  of  ^^^i^S*"* 
Lords,  (b) 

(a)  See  the  dioU  of  Mr.  J.  Laipn«nce  judge  is  from  p.  302  of  the  report    See 

in  Lttoena  v.  Cniufiud,  2  Bos.  &  Full,  further  as  to  insurable  interest,  Marshall 

N.  R.  302;  and  of  Lord  Eldon,  ibid.  321.  on  Ins.  101,  102.    1  PhiUips  on  Ins.  07, 

(5)  2Boe.  &  PnIL  N.  B.  260.    The  08.   3 Kent,  (9lh ed.) 278, 277. 
pssMfe  fion  tliejiidgmeiit  of  the  leaned 
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OfinwraWe  in-      ♦  "  A  man,"  savs  that  learned  master  of  maritime  law,  "  is 

terait  generally.   .  ,  .  ,  . 

mterested  in  a  thing  to  whom  advcmtage  may  arise  or  preju^ 
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dice  happen  from  the  circumstances  which  may  attend  it; 
and  whom  it  importeth  that  ils  condition  as  to  safety  or  other 
quality  should  continue.  Interest  does  not  necessarily  imply 
a  right  to  the  whole  or  part  of  the  things  nor  necessarily  and 
exclusively  that  which  may  be  the  subject  of  privation,  bid 
the  having  some  relation  tOj  or  concern  in,  the  subject  of  fke 
insurance  ;  which  relation  or  concern,  by  the  happening  of  the 
perils  insured  against,  may  be  so  affected  as  to  produce  a 
damage,  detriment,  or  prejudice  to  the  person  insuring.  And 
where  a  man  is  so  circumstanced  with  respect  to  matters  ex- 
posed to  certain  risks  and  dangers  as  to  have  a  moral  certainty 
of  advantage  or  benefit  but  for  those  risks  and  dangers,  he 
may  be  said  to  be  interested  in  the  safety  of  the  thing.  7b 
he  interested  in  the  preservation  of  a  things  is  to  be  so  circttm" 
stanced  with  respect  to  it  as  to  have  benefit  from  its  existence^ 
prejudice  from  its  destruction.  The  property  of  the  thing  and 
the  interest  derivable  from  it,  may  be  very  different.  Of  the 
first  the  price  is  generally  the  measure ;  but  by  interest  in  a 
things  every  benefit  and  advantage  arising  out  of  or  depending 
on  such  thing  may  be  considered  as  being  comprehended."  ' 
A  vested  interest  in  possession  is  not  necessary  to  give  the 
right  of  insuring.     An  expectancy,  coupled  with  a  present 


1  In  Rancox  v.  Fishing  Ins.  Ca  3  Sumner,  132, 140,  Mr.  Justice  Story  said :  — 
(*  The  truth  is,  that  an  insurable  interest  is  sui  generiMy  and  peculiar  in  its  texture  and 
operation.  It  sometimes  exists  where  there  is  not  any  present  property,  or  jut  in  re, 
or^'tM  ad  rem.  Inchoate  rights,  foimded  on  subsisting  titles,  unless  prohibited  by  tke 
policy  of  the  law,  are  insurable ;  as,  for  example,  freight,  respondentia,  and  bottoouy. 
So  it  was  held  by  a  majority  of  the  judges  in  Lucena  v.  Craufurd,  5  Bos.  Sl  Pull. 
SM,  295.  They  also  held,  that,  where  there  is  an  expectancy,  coupled  with  a  pceseot 
existing  title,  there  is  an  insurable  interest ;  words  which  ai^Mroach  very  near  to  a 
description  of  the  present  case.  After  referring  to  the  definitions  by  foreign  jurists  of 
the  contract  of  insurance,  they  added : — 'These  definitions  deariy  embrace  a  contin- 
gent interest,  which  is  subject  to  the  perils  of  the  seas,  and  for  the  loss  of  which  a 
compensation  can  be  made.'  Lord  £ldon,  although  he  difiered  from  some  of  the 
views  of  the  majority  of  the  judges,  in  that  case  said ;  '  I  have  in  vain  endeavoied 
however,  to  find  a  fit  definition  of  that,  which  is  between  a  certainty  and  an  expectt* 
tion ;  nor  am  I  able  to  point  out,  what  is  an  interest,  unless  it  be  a  right  in  the  prap> 
erty ;  or  a  right  derivdbU  out  of  soms  contract  about  tht  propertify  which  in  either 
case  may  be  lost  upon  some  contingency  afl*ecting  the  possession  or  enjoyment  of  the 
property.'  lb.  321."  See  on  this  same  point,  Wiggin  o.  Mercantile  Ins.  Co.  7  Pick- 
271;  Buck  v.  Chesapeake  Ins.  Co.  1  Peters,  (S.  C.)  151, 102, 163;  Columbian  bf. 
Co.  V.  liawrence,  2  ib.  25, 46, 47. 
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txisting  tiUe  to  that  out  of  which  the  expectancy  arises,  is  an  Ofuuimbia  in- 
insurable  interest.    Inchoate  rights  founded  on  titles  subsist-  ^^"^^y^^^y- 
ing  at  the  time  of  loss  are  insurable  interests :  thus  freight,  founded  (»^  ^ 
payable  either  on  the  arrival  of  the  goods,  or  under  a  charter-  afSe^iSS^^ 
party,  is  insurable  by  the  shipowner,  provided  his  title  to  the  !?®L»  ^^  ^' 
ureight  has  accrued  at  the  time  of  loss,  so  that  nothing  but  p^^  with  pre- 
the  intervention  of  the  loss  can  prevent  him  from  earning  it.^  ^es,^  inf 
Thus,  again,  profits  expected  to  arise  out  of  the  sale  or  dis-  ^^^  ^' 
posal  of  the  goods  on  their  arrival,  are  insurable  by  the  owner  insurable  in- 
of  the  goodsj  provided  the  goods  are  on  board  at  the  time  of  ^^^^^^  ^ 
the  loss,  and  it  can  be  shown  that,  but  for  the  loss,  a  profit  v^^^' 
^  would  have  been  made  on  them.  *    So,  again,  respondentia       ^231 
and  bottomry  loans  are  insurable  by  the  lender  whenever  the  ip  rmonden- 
iostrument  of  hypothecation  makes  the  recovery  of  his  money  ry  loans. 
depend  on  the  risk  of  the  voyage.     In  fact,  every  kind  of 
interest  that  may  subsist  in,  and  be  dependent  upon,  things 
exposed  to  the  dangers  to  which  mercantile  adventures  are 
subjected,  maybe  protected  by  a  policy  of  insurance  effected 
on  account,  and  for  the  benefit,  of  those  who  are  so  far  inter- 
ested in  the  things  thus  exposed  to  sea  risks  as  to  have  a 
benefit  from  their  preservation,  or  damage  from  their  destruc- 
tion, (c) 

But  although  a  vested  interest  in  possession  is  not  neces-  where  the  in- 
sary  to  entitle  a  party  to  insure  on  his  own  account,  yet  it  jJ^Ja^eot? 
most  be  carefully  borne  in  mind  that,  where  the  interest  in-  ^y\  ^  P^y 

ff  '  insunng^  must 

sured  is  the  expectancy  of  profit  or  benefit  to  arise  out  of  the  be  interested  at 
safe  arrival  of  some  subject  of  insurance,  a  perfect  and  com-  inthesufagect 
plete  title  to  such  subject  must  be  subsisting  in  the  assured  whlc?^^. 
at  the  time  of  loss.    The  expectation  of  profit  or  benefit  to  ^J^^^^*^ 
arise  from  some  subject  in  which  the  party  insuring  is  not  tionofanex- 
actually  interested  at  the  time  of  loss,  but  only  expects  to  be  STLamunUe'^ 
iuterested,  is  the  mere  expectation  of  an  expectation,  and  is  ^^'^'^^ 
not  an  insurable  interest.     Thus,  as  we  shall  see  hereafter, 
the  expectation  of  commissions  to  arise  out  of  the  sale  and 

(c)  See  the  <^Mnioiis  of  the  judges  gen-    the  House  of  Lord^  in  Lucena  v.  Cran- 
enDy,  and  of  Lawrence,  J.,  in  particular,    furd,  2  Bos.  &  Pull.  N.  R.  289 — 310. 
oa  the  fifth  question  submitted  to  them  by 


1  See  Amu,  208,  ia  note. 

*  See  anUt  205,  note ;  jm#,  240,  note;  FMnch  v.  Hope  Ins.  Co.  16  Pidk.  307; 
Loche  9.  North  Amer.  Ins.  Co.  13  Mass.  61;  FVisdick  v.  Norwich  Ins.  Co.  3  Day,108. 
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OfiammUem-  disposal  of  a  bomeward  cargo,  which  was  neither  loaded  nor 

^ ^  contracted  to  be  loaded  on  board  the  ship  at  the  time  of  her 

•    loss,  is  not  an  insurable  interest,  (d) '    Neither  is  the  expecta- 
tion of  profit  to  arise  out  of  the  sale  of  goods  which  have 
never  vested   in  the  party  insuring,  under  any  legal  con* 
tract,  (c) 
In  »*J^J«^,      In  cJl  cases,  indeed,  it  is  to  be  understood,  that  whatever 
and provedthat  may  be  the  nature  of  the  interest,  in  respect  of  which  the 
n^pect  of     '    assurance  is  effected,  it  must,  in  order  to  entitle  the  assured 
wMtfice^toS'-     ^^  recover  on  the  policy,  be  a  subsisting  interest  during  the 
me^TObgiS-  *^^^9  ^"^  ""^^^  ®"^  ^  ^*^  ^^^^  of  the  loss;  formerly,  indeed, 
ing  at  the  time    the  rule  was  laid  down  to  be,  ''that  the  assured  roust  be 
^2#      interested  on  the  arrival  of  the  thing  insured  and  the  event 
of  the  voyage  at  the  time  of  effecting  the  policy j  and  al  the 
time  of  the  loss."  (/)  * 
Bat  it  need  not      It  is  now,  however,  clearly  established,  that  an  insurable 

be  subsisting  at  ?  f  ^  * 

the  time  of  interest,  subsisting  during  the  risk  and  at  the  time  of  lossj  » 
e^ecang  e  sufficient,  and  that  the  assured  need  not  also  allege  or  prove 
that  he  was  interested  ai  the  time  of  effecting^  the  policy  ;  in- 
deed, it  is  every  day's  practice  to  effect  insurances  in  which 
this  allegation  could  not  be  made  with  any  degree  of  truth, 
as,  for  instance,  where  goods  are  insured  on  a  return  voyage 
long  before  they  are  bought,  (g) » 

It  must,  however,  be  alleged  and  proved  in  all  cases,  that 
the  party  on  whose  account  and  for  whose  benefit  the  policy 

(rf)  Knox  9.  Wood,  1  Camp.  542.  N.  R.  295.    See  also  Marsh  v.  Bobtoson, 

{e)  Stockdale  0.  Dimlop,  6  Mees.  &    4  Esp.  d8. 
Wels.2a4.  ig)  Rbind  e.  Wilkinson,  2  Taont.  237. 

(/)  Luoena  9.  Craufurd,  2  Bos.  &PuU.    Cbilty's  Pleading,  vol.  ii.  p.  105w  note  (c,) 

6th  ed. 


>  See  Law  v.  Godd9Td,12  Mass.  112;  De  Forest  v.  Fulton  Ins.  Co.  1  liaD,  84. 

*  In  Hancoz  v.  Fishing  Ins.  Co.  3  Sumner,  142,  Mr.  Justice  Story  said,  that  he 
had  been  accustomed  to  consider  it  as  the  established  doctrine  not  only  in  the  Ameri- 
can but  in  the  English  courts,  that  the  party  insured  must  not  only  have  an  iBtere»t  ia 
the  property  at  the  time  when  the  insurance  was  made,  but  also  at  the  time  of  the 
loss.  "  It  was  certainly  so  laid  down,"  he  remarked,  "  by  a  majority  of  the  judges  in 
the  case  of  Lucena  v.  Cryufurd,  5  Bos.  &  Pull.  2d5,  and  it  has  been  repeatedly  recog- 
nized in  the  American  courts."  It  is  evident,  from  the  course  of  reasoning  of  the 
learned  judge,  and  from  the  cases  cited  by  him  to  the  alK>ve  point,  that  his  mind  vas 
more  particularly  directed  to  the  latter  clause  of  the  proposition.  See  Carroll  v.  Bos> 
ton  Mar.  Ins.  Co.  8  Mass.  515 ;  Stetson  v.  Mass.  Mut.  Fire  Ins.  Co.  4  Mass.  330, 336, 
337;  1  PhQ.  Ins.  72;  Gordon  v.  Mass.  F.  &  Mar.  Ins.  Co.  2  Pick.  249 ;  La2anis  v. 
Commonwealth  Ins.  Co.  5  Pick.  76,  81 ;  Rider  v.  Ocean  Ins.  Co.  20  Pick.  259. 

3  See  1  Phil.  Ins.  08 ;  Lane  v.  Maine  Mutual  Fire  Ins.  Co.  12  Maine,  44. 
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was  made,  was  interested  in  the  subject  of  insurance  during  Of  innuftbie  in- 

terest  generally. 

the  nsk  and  at  the  time  of  loss,  •  

Where,    therefore,   interest  was    averred    in    three  part-  A  petty  who 
owners  of  a  ship,  and  it  appeared  that  one  of  them,  who  at  tensted  during 
the  time  the  policy  was  effected  was  owner  of  one  third  ^p^rtedTwith 
share,  had,  afterwards,  but  before  the  losSj  parted  with  his  Jjjjj'jj^^^ji^ot 
share  to  one  of  the  other  part-owners,  it  was  held,  that  the  weonthepoii- 
plaiDtif&  could  not  recover,  on  the  ground  that  one  of  the  thereof. 
three  parties,  in  whom  interest  was  averred,  had  thus  ceased 
to  be  interested  before  the  loss,  (h)  * 

If,  however,  the  party  in  whom  interest  is  averred  has  AiHwifhehBye 
parted  with  his  interest,  after  the  lossj  the  underwriter  cannot,  h^Sotemt  tm 
on  that  ground,  resist  his  claim  on  the  j>olicy.  {i)  *  after  lost. 

The  meaning  of  the  rule,  that  the  party  insuring  must  be  On  a  policy, 
interested  at  the  time  of  loss,  is  that  at  some  period  during  lott,*'  the  as- 
tke  pendency  of  the  risk  he  must  have  been  interested  in  the  sub*  JS!!S,^^^h 
jtd  of  insurance^  and  not  have  parted  with  such  interest  before  ^'^^^id 
Hhe  loss  occurs :  it  is  not  to  be  inferred  from  this  rule  that  a  ojjt  accra«  ^'J 
party  who  has  become  interested  in  goods  after  the  com-  sustained  the 
mencement  of  the  risk,  is  to  be  precluded  from  recovering  S^^^^of"  "* 
for  an  average  loss  on  such  goods,  merely  because  such  loss  JJ^'a^on!*™** 
occurred  before  his  interest  commenced  :  accordingly  it  has      233  * 
been  recently  decided  in  this  country,  that  to  an  action  on  a 
policy  on  goods  effected  with  the  clause  "  lost  or  not  lostj^ 
and  under  which  the  assured  claims  to  recover  for  an  average 
loss,  it  is  no  answer  to  aver  that  the  interest  in  the  goods  was 
not  acquired  till  after  the  loss,  it  being  at  the  same  time  ad- 

(4)  Powlei  V,  Innet,  11  Meea.^  Wek.       (t)  Spukes  v.  ICanhaU,  2  Bingh.  N. 
10.  C.  774. 


V  See  Carroll  v.  Boston  Mar.  Ins.  Co.  8  Mass.  515;  Stetaoa  v,  Haas.  Mut.  Fire 
las.  Co.  4  Maaa.  330,  336^  337 ;  1  Phil.  las.  72 ;  Lazama  v.  Commonwealth  Ina.  Co. 
3  Pick.  76, 81 ;  Copeland  v.  Mercantile  Ina.  Co.  6  Pick.  198 ;  Hanoox  v.  Fishing  Ina. 
Co.  3  Sumner,  142. 

*  In  Hanooz  v.  Fishing  Ina.  Co.  3  Somner,  142;  Mr.  Justice  Story  said : — *'  In  the 
noent  caae  oT  Sparkea  v.  MarBball,  3  Scott,  186 ;  S.  C.  2  Btngh.  N.  C.  761, 774,  776, 
there  ire  intimations  of  opinion  by  the  Court  of  Common  Pleas  in  Elngland,  that  if 
the  iMwed  had  property  in  the  goods  insured  at  the  time  of  the  insurance,  no  change 
of  iatereat  afterwards,  before  or  after  the  loss  happened,  would  affect  the  right  of  the 
Mnred  to  recover.  Whether  thia  doctrine,  ao  novel  and  ao  difficult  to  be  sostained 
vpon  principle,  will  be  adhered  to,  ia  more  than  I  am  able  to  conjecture.  I  can  only 
My,  that  nothing,  in  my  judgment  in  the  present  case,  proceeds  upoo  the  ■/imi««{nB  of 
•117  neb  doctrine." 
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Oi^nr^m-  mitted,  that  the  plaintiff  had  an  interest  in  such  goods  during 

the  voyage  to  the  amount  insured,  (j) 

^  *rft^"  Although,  however,  the  party  insuring  must  have  an  in* 
property  is  not  terest  in  the  subject  insured  at  the  time  of  loss,  yet  it  by  no 
an  iuundule  in-  means  follows  that  he  roust  have  an  indefeasible  interest  in  it : 
SKkite^*  on  the  contrary,  it  is  matter  of  common  experience,  that  a 
nuybeiiimired.  defeasible  interest  is  insurable. 

*^  It  is  the  case,"  says  LfOrd  Ellenborough,  ^'  of  every  con- 
signee  of  goods  under  a  bill  of  lading :  the  goods  on  their 
passage  home  are  liable  to  be  stopped  in  transitu^  and  his  in- 
terest defeated ;  yet  can  it  be  said  that  the  property  is  ifot  so 
£ar  vested  in  the  consignee  as  to  entitle  him  to  insure. 
Again,  what  is  the  case  of  an  executor  ?    Probate  is  ne- 
cessary to  complete  his  title,  yet  before  probate  he  has  title 
sufficient  to  enable  him  to  insure.    The  indefeasibility  of  the 
property,  therefore,  is  not  the  criterion  of  an  insurable  in- 
terest." (k)    Accordingly,  his  lordship  decided,  in  the  very 
case  in  which  these  remarks  were  made,  that  the  right  of 
captors  to  their  prize,  under  the  Prize  Acts,  was  an  insurable 
interest  bdbre  condemnationy  though  defeasible,  before  that 
event,  by  the  release  of  the  crown,  or  by  sentence  of  restora- 
tion. (Z) 
The  power  to         The  power  to  abandon  has  been  suggested  as  a  test  of  the 
OTiy be^acrite-  party's  possessing  such  an  interest  as  to  entitle  him  to  insure 
^iMuKSte^  in  his  own  name  and  on  his  own  account :  but  it  is  not  a 
interest  in  those  certain  criterion,  as  oases  exist  in  which  there  may  be  an  in- 
subject  insured   surable  "^interest  in  subjects  which  from  their  nature  are  in- 
abanSoomait    capable  of  abandonment,  as  prbfits,  bottomry,  and  respon- 
234*      dentia.  (m)    If,  however,  the  nature  of  the  subject  be  such  as 
to  admit  of  abandonment,  then  an  incapacity  to  abandon  cer- 
tainly shows  a  want  of  insurable  interest  in  the  subject  of 
insurance  at  the  time  of  the  loss,  for  an  abandonment  is 
nothing  else  than  a  devesting  out  of  the  assured  of  all  the 
interest  he  had  in  the  thing  insured  at  the  moment  of  the 
loss,  on  condition  of  his  being  paid  by  the  underwriters  the 

(j)  Sutheriand  v.  Pratt,  11  ^Mees.  &  nlar,  on  the  fifth  question  submitted  to 

Wels.  296,  ant$f  25, 26.  them  by  the  House  of  Lords  in  Lucena  «. 

{i)  Stirling  v.  Yaughan,  11  East,  629.  Craufuid,  2  Boe.  &  Pull.  N.  R.  289  -  310. 

(0  Ibid.  See  ako  the  opinion  of  Lord  Eldon,  ibid. 

(m)  See  the  opinions  of  the  judges  315- 387,  and  see  1  Phillips  on  Ins.  100. 
generally,  and  of  Lawrence,  J.,  in  partic* 


07  IKSUBABLE  IKTBRBST.  *    341 

whole  amount  of  the  insurance.     A  want  of  power,  therefore,  or  msuraWe  in- 

to  abandon,  where  abandonment  is  requisite,  clearly  shows  a  ^°^" 

want  of  such  interest,  at  the  time  of  loss,  as  alone  can  enable 
the  assured  to  recover  on  a  policy  effected  in  his  own  name 
and  on  his  own  account,  (n) 


Sect.  II.  Of  the  different  Kinds  bf  Interest  that  have  been 

held  to  give  a  Title  to  insure. 

Havinff  thus  seen  the  nature  of  insurable  interest  s^enerally,  Of  the  aifenot 
we  will  proceed  to  consider  the  different  kinds  of  interest  that  have  been 
that  have  at  various  times  been  held  iadeqnate  or  inadequate  {Se  to  malSi 

to  give  parties  a  title  to  procure  insurances  to  be  effected  on  ' — 

their  own  account  and  for  their  own  benefit.   With  this  view, 
then,  we  will  consider :  — 

1.  The  insurable  interest  in  freight. 

2.  The  insurable  interest  in  profits  and  commissions. 

3.  The  insurable  interest  of  the  lender  and  borrower  at 
bottomry  and  on  respondentia. 

♦4.  The  insurable  interest  of  consigneejnactor,  or  agent.  #  235 

5.  The  insurable  interest  of  mortgager  and  mortgagee. 

6.  The  insurable  interest  of  vendor  and  vendee.   • 

7.  The  insurable  interest  of  the  shipowner  and  charterer. 

8.  The  insurable  interest  of  captors  and  prize  agents.      ' 

9.  The  insurable  interest  of  other  miscellaneous  interests. 

Art.  1.  Of  Insurable  Interest  in  Fretght^ 

§  106.  As  we  have  already  discussed,  in  treating  of  the  insurable  in- 
subjects  of  Marine  Insurance,  the  right  of  protecting  these  *f!!!LI? — ?^ 
interests  by  insurance  generally,  it  will  be  here  only  requi- 
site to  consider  how  far,  in  order  to  legalize  such  insurances, 
the  party  who  has  effected  them  in  his  own  name  and  on  his 
own  aecooDt  must  be  related  to  or  concerned  with  the  sub* 
ject  insured.     The  principles  upon  which  the  insurable  inter- 

( ji)  See  the  observatiou  of  Lawrence,  596,  where  the  want  of  power  to  abandon,  * 

J.,  on  this  point,  in  Lucena  e.  Granfurd,  and  the  abaence  of  insarabie  interest  m 

2  Bos.  ft  Pott.  N.  R.  SIS ;  and  see  also  ^esdSi,  are  treated  as  resting  on  the 

the  case  of  Conway  p.  Gray,  10  East,  ground. 

VOL.  I.  21 
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intaraUe  inte-    est  in  suoh  casefl  depend,  were  tbua  expressed  by  the  Jadges 

— ^ — !?-l-  in  the  great  case  of  Lucena  v.  Craufurd  :  "  Inchoate  rights 

founded  on  subsisting  iitlesj  unless  prohibited  by  positive  laws^ 

are  insurable  (o) ;  — where  there  is  an  expectancy  coupled  with 

a  present  existing  title  there  is  an  insurable  interestJ^  {p) 

The  former  of  these  two  positions  is  more  applicable  to  the 
case  of  freight  J  the  latter  to  profits  and  commissions, 
la  order  to  Takings  then,  first  the  case  of  freight,  we  shall  find  that,  in 

insunible  in-      Order  to  give  an  insurable  interest  on  freight,  there  must  be, 
hemurtbT^     1*  A  title  either  legal  or  equitable  in  the  party  insuring,  sub- 
fnir^a^'thetime   ^^^^^  ^  ^^e  time  of  loss,  iu  the  subject  out  of  the  ownership 
iS^'aSi*'^     of  which  the  right  to  freight  accrues,  i.  e.  the  ship.     2.  There 
itK^ottoriffht    muBt  be,  at  the  time  of  loss,  an  inchoate  xight  to  the  freight ; 
in  other  words^  the  position  of  things  must  be  this,  that,  but 
for  the  intervention  of  the  loss,  freight  would  have  been  real- 
ized by  the  party  insuring. 
TheaannredoB      First,  then,  the  party  effecting  an  insurance  on  freight 
bavea  ^e'iii     ^lust  have  a  tide  in  the  ship,  either  legal  or  equitable,  sub* 
SpU**o?e«^H-^  sisting  *at  the  time  of  loss,  "  for  the  right  to  freight  results 
aiBe,  BuUisting  from  the  right  of  ownership,  and  if  the  assured  have  no  title 

at  the  tune  of  ^  * 

km.  to  the  ship  they  have  no  interest  in  the  freight,  (g) 

236*  Hence,  where  it  ship  was  paid  for  by  four  persons,  but 

ad^°  \  registered  in  the  names  of  two  of  them  only,  it  was  held,  that 
T.  R.  709!  three  ou(  of  the  number  could  not  recover  under  a  policy 
effected  in  their  names  on  the  freight  of  the  ship,  upon  a 
declaration  which  in  one  count  averred  the  interest  to  be  in 
the  three  plaintiffs,  and  in  another  count  averred  it  to  be  in 
them  and  in  the  remaining  fourth  purchaser ;  the  ground  of 
the  decision  being,  that,  as  the  plaintiffs  had  not  complied 
with  the  provisions  of  the  then  Registry  Act  (26  G.  3.  c.  60.) 
they  had  neither  the  legal  nor  the  equitable  title  in  the  ship ;  * 
o\A  of  one  or  the  other  of  which  alone  could  a  claim  to  freight 
arise,  and,  consequently,  they  had  no  insurable  interest  in  the 
freight,  (r) 

(0)    Lipoena   9.  Craufurd,  2  Bos.  &>       (r)  Camden  9.  Anderson,  5  T.  Rep. 
Pull.  N.  R.  294.  700;  and  aee  8.  C.  6T.  Rep.  72a  1  Boa. 

ip)  BMd.  203.  dc  Pttll.  272.   See  alao  Maish  v,  Bobin- 

{q)  Per  Lord  Kenyon  in  Camden  9.    aon  4  Esp.  06. 
*  Andenon,  5  T.  ftep.  711. 

— ^■"^— ^■"^~        

1  Bee  upon  tbe  questioa  of  title  in  auch  caae,  Abbott,  Sbipp.  (6th  Am.  ed.)  2^  in 
note. 


OP  D^SUKABLE  INTEREST.  S48 

Secondly,  at  the  time  of  the  loss  there  most  be  an  inchoate  insuraWeinte- 

-     .  •      \    .  m     .       ,  .  .  .         «  11       rest  in  freight. 

right  to  the  freight  m  the  party  msuring  ;  m  other  words,  he . 

mtisi  be  so  situated  uriih  respect  to  it^  as  that  he  would  cer^  insares  freight 
tainly  have  earned  freight  but  for  the  intervention  of  the  loss.*  S^oate^nght 

The  principle  here  is,  that,  where  nothing  intervenes  be-  ^««»to. 
tw^een  the  subject  insured  and  the  possession  of  it  but  the 
perils  insured  against,  the  person  so  situated  may  insure  the 
safety  of  such  subject  of  insurance,  for  he  has  an  interest  to  ^ 

avert  the  perfls  insured  against,  (s)  We  shall  have  occasion 
elsewhere  to  investigate  more  at  large  the  numerous  decisions 
that  show  when  an  inchoate  right  to  freight  may  be  consid- 
ered to  have  vested  in  the  party  effecting  an  insurance  on 
that  interest. 

It  will  be  sufficient  here  to  state  the  principles  established 
by  these  decisions,  and  draw  those  conclusions  from  them 
that  have  a  more  particular  application  to  the  subject  of  in- 
surable interest.  #  ^q^j 

The  word  freight,  in  policies  of  insurance,  means,  as  we  in  order  to  give 
•have  already  had  occasion  to  observe,  either,  1.  Freight,  pro-  fmerelrtin'* 
perly  so  called,  i.  e.  the  snm  paid  to  the  shipowner  for  the  ^^Jjj^"^ 
transport  of  goods  in  his  ship  ;  or  2d,  The  price  agreed  to  be  chane^iwrtf, 
paid  by  charter-party  for  the  hire  of  the  ship,  which  is,  strictly  deiiver/of  ibe 
speaking,  rather  to  be  called  charter-money  than  freight.  owner  maJc^i^ 

The  shipowner's  right  to  freight  in  the  former  case  does  j£|jJhe*gwldt 
not  accrue,  in  other  words,  he  has  no  inchoate  right  to  freight,  f^  ^^  time  of 

,  .  °  o     '  loMLwei^  either 

and,  therefore,  no  insurable  interest  thereon,  unless  the  goods  loaded  on 
or  a  part  of  them  are  actually  loaded  on  board  the  ship  tract«(i%rand 
before  the  loss ;  "  or  are  so  situated  with  respect  to  the  ship  JSppcd!  ^  ^ 
as  to  create  a  well  grounded  expectation  of  freight  being 
realized."  {t) 

The  true  proposition,  in  fact,  as  far  as  regards  freight,  pro- 
perly so  called,  is  this,  that,  in  or^er  to  give  the  shipowner 
an  insurable  interest  in  such  freight,  he  must  prove  that,  but 
for  the  intervention  of  the  perils  insured  against,  some  freight 
would  have  been  earned,  either  by  showing  that  some  of  the 

(«)  Liieena  e.  CraoAud,  in  enof^  SBot.       (i)  Dictiim  of  Mr.  Ch.  J.  Ejrre  in  Cul- 
It  PuU.  85.  ing  V.  Long,  1  Bos.  Je  PoU.  636. 


1  Aiust  908,  note  ;  M'Oaw  v.  Ocean  Ills.  Co.  23  Pick.  409;  BobinMO  9.  Manufao- 
turera  Ins.  Co.  1  Hetcalf,  146. 
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iniunii  le  inte-    goods,  for  the  transport  of  which  it  was  to  be  paid,  were 

— "  ^^ —  actually  put  on  board  ;  or  that  there  was  some  contract  for 

putting  them  on  board,  and  that  the  ship  was  ready  to  receive 

the  goods,  and  the  goods  ready  to  be  shipped  under  such 

contract,  before  the  loss,  (u)  * 

Wbeiethe  On  the  other  hand,  where  the  freight  intended  to  be  in- 

hire  of  the  ship  sured  is  the  price  of  the  hire  of  the  ship  under  a  charter-party, 

ionderTchfrter-  ^^^  cascs  show,  that  the  inchoate  right  to  such  freight  vests 

turalie^int'rest  ***  *^®  shipowner  directly  the  ship  has  broken  ground  on  the 

vests  on  the       voysee  described  in  the  charter-party  :   from  that  moment 

ship's  breaking        •',  °  .  .  •  r  /    •    l.         i       .l     . 

ground  forthe    nothing  Can  mtercept  the  earnmg  of  freight  under  the  terms 
▼oyagw.  ^£  ^^^  charter-party,  except  the  breaking  up  of  the  voyage 

by  the  perils  insured  against ;  and,  consequently,  from  that 
moment,  the  shipowner  has  an  insurable  interest  in  the  freight, 
which,  but  for  the  intervention  of  such  perils,  he  has  thus  put 
himself  in  a  position  to  earn,  (v) ' 
338*  «Xhe  shipowner  has  an  insurable  interest  in  the  profit  he 

tw^ofship^    expects  to  make  by  carrying  his  own  goods  in  his  own  ship, 


aclvMioe. 


owser  IB  freight  and  this  interest  he  may  protect  by  a  general  policy  on 

effais4>w»  ^     •    lj    /     \ 

goods  earned     jreighL  (w) 

owB  ship.  '^^^  charterer,  as  we  shall  see  more  at  large  hereafter,  has 

liahOitf  fbr  an  insurable  interest  in  protecting  himself  against  the  liability 
'  of  having  to  pay  dead  freight,  under  the  covenants  of  a 
charter-party,  to  the  full  amount  of  the  sum  he  has  cove- 
nanted so  to  pay.  (x) 
Freight  paM  ia  If  the  charterer  of  a  ship  have  advanced  money  for  ship- 
ping, expenses.  Sec.  and  it  clearly  appears  by  distinct  and 
explicit  words  to  that  effect  ifi  the  charter-party,  that  such  ad- 
vance was  made  in  part  payment  of  the  freight,  he  has  an  in- 
surable interest  in  the  money  so  advanced,  though,  as  it  seemsi 

(«)   Montgomery   v.  Eggtnton,  3  T.  478.    Horncastle  v.  Suart,  7  East,  400. 

Rep.  362.    Truiscott  v.  Christie,  2  Brod.  Atty  v.  Lindo,  1  Bos.  9l  Pali.  N.  R.  23a. 

It  Bingh.  326.     Parice  v.  Hehson,  ibid.  Davidaoa  v.  WiUasey,  1  Manie  d6  SeL 

329.    Forbes  v,  Aspinall,  13  £a«t,  331.  312. 

Flint  V.  Flemyng,  1  B.  &  Ad.  45.    De-  {to)  Flint  v.  Flemyng,  1  B.  9l  Ad.  4SL 

▼aux  V.  J*Anson  S  Bingh.  N.  C.  519.  Devaux  v.  J'anson,  5  Bingh.  N.  C.  619. 

iv)  ThompaoB  v.  Taylor,  6  T.   Rep.  {x)  PuUea  v.  Staniforth,  U  Eaat,  232. 


1  Ante,  201,  202,  in  notes ;  Hart  o.  Del.  Ins.  Co.  2  Wash.  C.  C.  346;  Goidon  ». 
American  Ins.  Co.  of  New  York,  4  Dento,  368;  Ffttrick  v.  Ludlow,  3  John.  Cas.  lOi 

*  Riley  t|.  Hartford  Ins.  Co.  2  Conn.  373^  per  Hoemer,  J. ;  tdvin^oa  v.  CoL  loa. 
Co.  3  John.  49 ;  Gordon  9.  Amer.  In&  Co.  of  New  York,  4  Denlo^  362. 
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he  must  protect  it  by  a  special  policy,  and  not  simply  as  insurable  inte- 
freights  (y)  


Abt.  2.  Insurable  Interest  in  Profits  and  Commissions.       ^S^J^fiit 

§  107.  Proceeding  next  to  the  consideration  of  what  con-  laoidertoM 
stitntes  an  insurable  interest  in  profits  and  commissions,  we  JeJ^rtoopro. 
find  that  it  is  "  an  expectancy  coupled  with  a  present  existing  fi««s  t*>e  aasurad 

,  r^r  r  c»  mu^t  give  •oino 

title.  *  prubaUe  pfoof 

First,  it  is  an  expectancy  ;  that  is,  not  a  mere  imagination  wouG^^in  fact, 
or  vague  possibility  of  realizing  profits,  which  may  or  may  Jj^^bm ^ 
not  be  made,  but  a  moral  certainty  of  making  ascertainable  the  loaa. 
profits. 

Accordmgly,  in  this  country  it  has  been  held,  that  before 
the  assured  can  recover  under  a  policy  on  profits,  on  a 
declaration  averring  the  interest  to  be  in  him,  some  satis- 
factory evidence  must  be  given  to  show,  that  had  the  goods, 
out  of  which  the  profits  were  expected  to  arise,  not  been 
prevented  by  the  intervening  loss  from  arriving  at  their 
•destined  Imarket,  some  profit  would,  in  fact,  have  been  made.  ggg  % 
In  fact,  in  order  to  give  an  insurable  interest  in  profits,  it 
must  in  the  language  of  Lord  Mansfield,  **  appear  pretty 
certam  "  that  profits  would  have  been  made  had  the  goods 
ftrrived. 

Thus,  in  the  case  of  Grant  v.  Parkinson^  which  was  the  cases  aiiMtrav 
first  that  decided  the  inswability  of  expected  profits,  the  |2^^"P*^ 
insurance  was  "  on  the  profits  expected  to  arise  from  a  cargo  onntv.Pwr- 
of 'molasses  "  shipped  from  Surinam  to  Quebec,  and  belonging  ^JJJ^;  f^^ 
ta  the  assured,  who  had  a  contract  with  government  to  supply 
the  army  in  Canada  vnth  spruce-beer,  in  the  manufacture  of 
irrbich  the  cargo  was  intended  to  be  used :  the  court  held, 
that  this  was  an  insurable  interest,  Lord  Mansfield  observing^ 
'^  That,  the  insurance  being  on  the  profits  of  a  cargo  belong- 
ing to  a  man  who  had  a  contract  to  supply  the  army ;  if  it 
rived  safe,  the  profits  were  pretty  certain,  (ir) 


^)  De  Savale  9.  Kendatl,  4  Maule  &  S.  C.  6  T.  Rep.  483.  note.     See  alto 

37.    Manfield  v.  Maitland,  4  B.  &  Luceoa  «.  Cfaufurd,  3  Bos.  &  Putt-  85^ 

S8!L    Wiiiter  o.  Haldimand,  2  fi.  &  wlnere  a  report  of  the  case  is  givea  from 

649.    SaoDdera  v.  Drew,  3  B.  dc  Ad.  Mr.  Dunoiiig's  brief  and  a  MS.   note. 

See  aUo  Marshall  on  Iob.  99.    Park  on 

<jk)  Gfant  v.  Paria'mfon,  3  Doagl.  16.  Ins.  SBU  8th  ed. 

21* 
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Insurable  in-         In  Barclay  v.  Cousins  ihe  policy  was  "  o»  profits  "  expected 

-— — '-  to  arise  out  of  the  sale  and  barter  of  a  cargo  shipped  on  a 

Couaiiis,  2        voyage  from  the  West  Indies  to  the  coast  of  Africa  and  back^ 
^^  the  proceeds  of  which  were  to  be  invested  in  slaves,     Mr.  J. 

Lawrence,  while  be  admitted,  for  the  sake  of  argument,  that 
in  some  mercantile  adventures  there  might  be  so  mueb  un- 
certainty as  to  the  profits,  as  to  make  it  impossible  to  insure 
them  without  the  policy  being  a  wagering  contract,  yet  said, 
that  the  court  could  not  presume  this  to  be  the  case  with 
the  profits  expected  to  arise  from  the  exchange  of  a  cargo  in 
'  the  African  trade,  that  trade  having  been  long  established 
and  engaged  in  by  numbers  to  great  advantage  for  a  con- 
Id  these  two      tinned  succession  of  years,  (a)     In  these  two  cases  then,  the 
oD^reauired     court  appear  to  have  required  no  further  proof  of  the  pro- 


bability of  profit  being  realized,  than  evidence  of  the  nature 


only  real 
pioofof  the 
generally  pro- 

^^trede*^  of  the  trading  adventure  on  which  the  insurance  was  effected, 
etricter  rale,'  Jn  the  case  of  Hodgsou  V.  Glover,  however,  in  which  the 
to  be  laid  down  *policy  was  ou  ^^  profits,"  expccted  to  arise  from  a  similar 
otLmT^^'  SidyrenXure  {rom  Liverpool  to  the  African  coastf  with  an  out- 
240*  ward  cargo,  which  was  there  to  be  bartered  for  slaves,  to  be 
HodffBOB  V.  oerried  on  in  the  ship  to  the  West  Indies  for  sale,  the 
316.   '  court  went  further,  and  nonsuited  the  plaintiff,  because  he 

did  not  show  that,  if  no  loss  had  intervened,  and  the  slaves 
had  all  got  to  a  market,  any  profit  would  have  been  pro- 
duced, (b) 
^rm  V.  Gkyver,      Accordingly,  in  the  next  case  of  a,  sinular  kind  which  came 
^^^  before  the  court,  and  in  which  the  profit  insured  was  that 

expected  to  arise  from  the  sale  of  a  homeward  cargo  of  flax 
shipped  at  Riga  for  Hull,  care  was  taken  to  allege  in  the 
declaration,  and  to  prove  at  the  trial,  that  the  flax,  had  it 
arrived  sound,  would  have  realized  a  profit  to  the  amount 
insured,  (c) 
In  the  United  In  America  the  rule  is  different,  and  several  cases  there 
this  kinSi  is  not    decided  cstabjish  the  doctrine,  which  has  been  adopted  by 

2ki^*pro-     ^^^  Supreme  oourt  of  the  United  Slates,  that  the  fact  of 
being  interested  in  the  profits  constitutes  an  insurable  in- 

(a)  Barclay  v.  Counos,  2  East,  544.  the  rest  of  the  court,  and  said,  "The  case 

See  the  observations  of  Mr.  J.  Lawrence,  is  defective  in  not  showing  that  if  there 

p.  550.  had  been  no  shipwreck  there  would  have 

(6)  Hodgson  «.  Glover,  6  East,  316.  Yteen  tome  proJUJ** 
In  this  case  Mr.  i.  Itawrence  agreed  with       (c)  Eyre  v.  Glover,  16  East,  219* 
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leresti  without  [Hroof  that  tbere  would  have  been  a  profit,  insorebie  m- 
had  the  voyage  not  been  interrupted  by  the  perils  insured  ^^"^'"'^'^ 
against  (it)  i 

In  practice  the  Englieb  rule  must  be  observed  in  this 
country,  and  the  declaration  framed,  and  the  evidence  pre- 
pared accordingly. 

The  next  thing  required  to  give  an  insurable  interest  in  Besides  a  pro. 
profits  is,  that  the  assured  must  have  not  only  an  expectancy,  anuy  of  proJit, 
but,  coupled  therewith,  a  present  eodsting  title  to  the  subject  mLt^Uo  have 
wutUer  out  of  which  the  profits  are  expected  to  arise,  {e)  l^'uiS^to"?" 

The  substratum  and  foundation  of  the  insurance,  in  the  8«m«i:t  matter 

out  Of  which 

^langirage  of  Lord  Mansfield,  must  be,  not  a  bare  expecta-  theprofitBare 
tiou  of  interest  in  a  subject,  wiih  which,  at  the  time  of  effect-  arj^ 
ing  the  insurance  (more  correctly,  at  the  time  of  loss)^  the       ^241 
assured  was  not  connected,  but  an  expectation  of  profits  on 
goods  at  that  time  his  (t.  e.  at  the  time  of  loss,)  and  insurable 
together  with  the  profits*  (/) 

^*  The  doctrine,"  says  Mr.  J.  (afterwards  Chancellor)  Kent, 
**  that  runs  through  all  the  cases,  is,  that  the  assured  must 
have  an  interest  in  the  subject-matter  from  which  \he  profits 
are  to  proceed,  in  order  to  prevent  the  policy  from  being 
considered  a  "  wager,"  (g) 

Accordingly,  it  will  be  found  that  in  all  the  cases  already 
cited,  the  party  insuring  profits  was  interested  in  the  cargo, 
from  which  the  profits  were  expected  to  arise,  and  was  so  in* 
terested  at  the  time  of  the  loss  (A) ;  and  the  fact  that  he  was 
so  interested,  is  one  which  must  be  alleged  in  the  declaration  CommiMiionii 

'  ^  m  thw  renpect 

aad  proved  at  the  trial.  stand  on  the 

CoramissioBs,  as  to  their  insurability,  stand  on  the  same  u  pn>di^*" 

(</)  t  FatafMco  Int.  Comp.  tr.  Coulter,  io  Grant  v.  Parkutfon,  as  cited  in  a  saport 

3  Pelens  (S.  C.)  2S3,  cited  in  1  PhiilipiS  of  that  caae  in  Lucena  v.  Craufurd  3 Boa. 

OB  In«  126 ;'  and  see  the  other  cases  col-  ^  PuU.  85,  from  JMr.  Dunniog's  brief,  and 

lecied  by  hiip,  pp.  124,  125.    See  also  3  a  MS.  note. 

Kiriit,  (Ah  ed. )  372.  (g)  1  AbboU  0.  Sebc»r,  3  Johns.  Cases, 

(e)  **  I  admit,"  says  Mr.  Baron  Parke,  30,  cited  1  Piiillips  on  Ina.  125. 

"  that  profits  may  be  insured,  but  that  ib  (h)  See  Grant  v.  Parkinson,  3  Dougl. 

OB  tbe  ground  that  they  form  an  additional  16.     Barclay  0.  Cousins,  2  East,  544. 

put  of  tiie  value  of  the  goods  in  vkkh  Hodgson  v.  Gk>ver,  6  fiaat,  316.    £yie  v. 

tk$  pUiintiff  has  already  an  interest. "  Olover,  16  East,  21a 

(/)  Sf  e  tbe  dictum  of  Lord  Mansfield 

>  See  ante^  204, 205,  notes;  Loomis  0.  Shaw,  2  John.  Gas.  36 ;  Abbott  v.  Sebor,  3 
Ok.  30;  MunifonI  v.  Hallett,  1  John.  430;  Al«op«.  Oommercial  Ins.  Co  1  Snmner, 
451 ;  French  9.  Hope  Ins.  Co.  16  Pick.  397 ;  l/oeke  v.  North  Amer.  Ina.  Co.  131  Mass. 
61;  Fowlick  9.  Norwich  Ins.  Co.  3  Day,  108 ;  3  Kent,  (5Ui  ad.)  279. 
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iDsarabie  in-  groand  as  profits ;  and,  as  we  faave  already  seen,  are  cieartj 
terest  in  pro  tt.  ggjj^|j|jg|,gj  j^  English  law,  to  be  lawful  subjects  of  in- 

^!J^™*»<>>  surance.  (f) 

the  ^oods  oat  But  in  all  cases  alike,  in  ordier  to  make  otit  that  be  bad  an 

pn^u  or\xiin-  insurable  interest,  the  party  insuring  profits  or  commissioDS 

2[!2^*^  must  show,  that,  at  the  time  of  the  loss,  the  goods,  out  of  the 

artoe,  wereat  gaj^  of  which  the  profits  or  commissious  were  expected  to 

risk  at  the  time  ^  • 

ofiosH,  and  then  arise,  Were  either  actually  on  board,  or  ready  or  contracted 
mSie a»ured  to  be  ptU  ou  board,  so  that  nothing  but  the  loss  intervened 
suraWe'intSert.  between  the  assured  and  his  realizing  such  profits  or  receiving 

Caaee  fllualrat^     BUch  COmrnissiOnS. 

toi^thia  pott-  Thus,  where  a  party  effected  an  insurance  on  cotnmissions, 

242*       expected  to  arise  upon  the  sale  and  disposition  by  himself  in 

Knoxv.  Ww)d,  "^Dublin,  of  produce  expected  to  be  shipped  (under  the  terras 
of  a  charter-party  between  himself  and  the  shipowner)  on 
board  the  ship  at  Jamaica,  for  her  homeward  voyage ;  and  it 
appeared  that  the  ship  was  lost  by  capture,  on  her  outward 
voyage,  before  reaching  Jamaica,  and  that  no  cargo  was  there 
ready,  or  contracted  to  be  shipped  on  board  her,  it  was  held, 
that  the  plaintiff  had  no  insurable  interest  in  such  commis- 
sions (/') ;  Lord  Elienborotigh  said,  "  It  strikes  me  that  this 
was  a  mere  expectation.  The  expectation  is  frustrated  by 
the  capture,  and  the  interest  was  never  on  board ;  this  is  an 
insurance  of  the  expectation  of  an  expet^aticn.^^  The  defen- 
dant accordingly  had  a  verdict ;  and,  on  motion  for  a  new 
trial,  the  court  were  clearly  of  opinion  that  the  plaintiff  had 
not  an  insurable  interest  when  the  loss  happened.  Lord  Eilen^ 
borough  on  that  occasion  said,  **  This  case  carries  us  into  the 
land  of  dreams ;  and,  if  supported,  would  Introduce  the 
practice  of  insuring  a  20,000/.  prize  in  the  lottery  without 

Stockdaie  v.      purchasing  a  ticket,  {k) 

6Me^.'&  Upon  the  same  principle  the  following  case  was  decided: 

Weia.  5224.  ^  Liverpool  merchant  having  t?erfta//y  contracted  with  a  ship* 
owner  to  sell  him  a  quantity  of  palm  oil  "  to  arrive  "  by  one 
of  his  ships,  then  engaged  in  loading  the  oil  on  the  coast  of 
Africa,  effected  an  insurance  on  the  profits  expected  to  arise 
from  the  sale  and  disposd  of  this  palm  oil  on  its  arrival  in 

(»)  FtiDt  9.  Le  Mesurier,  Marshall  on  crepancy  between  the  two  reports,  which 

Ins.  104. 133.    Park  on  Ins.  963L    King  however,  does  not  alfeet  the  principle  tiere 

if,  Olover,  2  Bus.  &  PuR.  N.  R.  206.  in  question. 

(»  Knox  0.  Wood,  Park  on  Ins.  564.        {Jt)  1  Camp.  944. 
Sih  ed.     1  Camp.  548.    There  is  a  dia- 
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Xiiverpool  (/) :  in  the  result,  the  oil  never  did  arrive  in  the  insurable  ia- 

shipi  which  was  entirely  disabled  on  the  coast  of  Africa,  and  ^' 

the  merchant  brought  his  action  on  the  policy  for  a  total  loss. 
Ptoof  was  given  at  the  trial  that  the  term  '^  oil  to  arrive  per 
ship  "  was  a  mercantile  term,  and  that  under  such  a  contract 
as  that  made  ki  the  present  case,  if  the  oil  did  not  arrive  in 
the  shipj  the  plaintiff  had  no  right  to  it :  under  these  circum- 
stances the  court  held,  that  as  there  was  no  written  contract, 

9  A  ^  # 

*Dor  any  contract  at  all  which  the  assured  could  have  enforced 
at  law  for  the  sale  to  him  of  the  palm  oil,  be  had  no  interest 
'whatever  in  such  palm  oil  at  the  time  of  the  insurance  or  the 
loes^  and  consequently  had  no  insurable  interest  in  the  profits     * 
expected  to  arise  from  its  sale  or  disposal,  {m) 

^^  In  this  case,"  says  Lord  Abinger,  ^'  the  plaintiffs  had  no 
present  interest^  and  none  can  attach  on  such  a  contract  as 
this."  ''  At  the  time  of  the  insurance  and  the  loss,"  says 
Mr.  Baron  Parke,  '^  there  was  merely  an  expectation  of  pos- 
session on  the  part  of  the  plaintiffs,  founded  on  the  mere 
promise  of  the  vendors,  but  there  was  an  entire  absence  of 
interest  in  the  subject  matter  of  the  insurance."  (n) 

In  this  case  Mr.  Baron  Parke  also  observed,  that  the  ship- 
owners  might  have  insured  their  profits,  because  they  had  the 
goods;  or  they  might  have  assigned  the  oil  to  a  third  person, 
and  be  might  have  insured. 

Art.  3.  Insurable  Interest  of  the  Lender  in  Bottomry  and 
Respondentia^  and  alsoy  in  certain  Cases^  of  the  Borrower. 

§  108.  Where  money  is  lent  on  bottomry  it  is  understood  insurable  in. 
that,  if  the  ship  be  lost,  the  lender  loses  also  his  whole  money ;  toJ^  andri. 
but  if  the  ship  arrive  in  safety,  then  he  shall  receive  back  his  »pondentia. 
principal,  and  also  the  premium  or  maritime  interest  agreed  |^^"'^<^n^*^ 
upon,  however  much  it  may  exceed  the  legal  rate  of  interest ;  The  lender  on 
it  is  plain,  therefore,  that  the  lender  on  bottomry  has  an  in-  ,^^^2 -"/r!* 

est  in  the  s&fet/ 

of  the  ship. 
(l)   The  policy  was  in  the   commoa    interuud  in  ths  fffu  to  arise  and  U 

fona,  "  upoo  sjiy  kind  of  goods  and  mer-  made  from  tke  idle  and  dUpotal  of  tke 

ekaodiw,  fco.,  and  upon  tiw  body,  taokle,  smd^aimca'* 

Ibe.,  of  the  ship^  and  valued  at  SOU,  on  (n)  Ibid.  233.    See  tbe  same  prinqiple 

profiUt**  recugolced  by  Mr.  J.  Bayley,  in  the  case 

(m)  Stockdale  «.  Dunlop,  6  Mees.  Sc  of  Fragano  v.  Long,  4  B.  &  Cr.   219. 

WeU.  224.    The  issue  upon  the  pleadtogs  222 ;  it  was  an  instiraaoe  **  on  goodo," 

WM,  in  terms,  wheCber  th»  ^fkintifs  won 
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Insurable  in- 
terest in  bat- 
tomiy. 


In  order  to  give 
him  such  inter- 
est, the  money 
secured  by  tbe 
bond  must  be 
l^ade  to  depend 
on  tbe  arrival  of 
tbe  ship. 

244* 

Simmonds  9. 
Hodgson, 
6  Biugh.  114. 
S.  C.  in  error, 
3  B.  at  Ad.  SO, 


Xbe  otynrowtT 
on  bottomry 
hasnoinlurable 
interest,  except 
in  the  surplus 
by  which  tbe 
value  of  tbe 
hypothecated 
property  ex- 
ceeds toe 
amount  of  tbe 
loon. 


surable  interest  in  the  safety  of  the  ship^  and  accordingly,  as 
we  have  already  seen,  money  lent  on  bottomry  may  be  the 
subject  of  marine  insurance. 

The  insurable  interest  of  the  lender  in  these  cases  will  de- 
pend upon  the  validity  of  the  bottomry  bond.  **  In  order  to 
give  an  insurable  interest,  the  money  secured  by  tbe  instru- 
ment ''^of  hypothecation  must,  upon  a  fair  construction  of  such 
instrument,  be  made  to  depend  on  ike  arrival  of  the  skip. 
Hence,  where  in  an  insurance  "  on  bottomry^^^  it  appeared 
that  the  words  of  the  instrument  were,  "  I  bind  myself,  my 
ship  and  tackle,  &c.,  to  pay  the  sum  borrowed  with  twelve 
per  cent,  bottomry  premium,  in  eight  days  after  my  arrived 
at  the  port  of  London  ;'*..."  and  I  do  hereby  make  liable 
the  sftid  vessel,  her  freight,  and  cargo,  whether  she  do  or  do 
not  arrive  at  the  above-mentioned  port  of  London  : "  it  was 
contended,  that,  as  the  master  had  thus  bound  himself  per- 
sonally, the  payment  of  the  sum  borrowed  never  depended 
on  the  arrival  of  the  ship  ;  and,  consequently,  that  the  lender 
had  no  such  interest  in  the  risk  of  the  voyage  as  to  entitle 
him  to  insure  the  money  lent.  The  Court  of  Common  Pleas 
acceded  to  this  argument,  and  gave  judgment  for  the  defend- 
ant (o) ;  but  the  Court  of  King's  Bench  reversed  their  judg- 
ment, being  of  opinion  that  the  words  "  my  arrival*^  must  be 
taken  to  mean,  not  the  personal  arrival  of  the  master,  but  bis 
arrival  in  the  ship ;  and  the  clause  *^  whether  she  do  or  do 
not  arrive  in  the  port  of  London,'^  must  be  construed  to 
mean,  not  "  whether  she  be  lost  or  not,"  but  ^*  whether  she 
arrives  in  the  port  of  London  or  some  other  port ;  "  they  were 
of  opinion,  therefore,  that,  under  this  instrument,  tbe  losa  of 
the  ship  involved  the  loss  of  the  money  lent,  and  therefore 
that  the  lender  might  insure  his  inteirest  therein,  and  describe 
it  in  the  policy  ad  "  bottomry.*' 

The  borrower  on  bottomry  and  respondentia  has  no  in- 
surable interest  in  the  property  pledged,  except  in  as  far  as 
the  value  of  such  property  exceeds  the  amount  for  which  it 
is  pledged.  If  pledged  to  its  full  value»  it  is  obvious  that  the 
borrower  can  have  no  insurable  interest  in  its  safety  {  for  ia 
such  case,  if  the  property  arrives,  it  goes  to  satisfy  the  debt ; 


(o)  Simmonds  9.  Hodgson,  6  Biog.  114.    Ia  eitor,  3  B.  &  Ad.  SO. 
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if  lost  by  the  risks  within  the  hypothecation,  the  borrower  is  insurable  in- 

,.      ,  J  terratin  bot- 

discbargea.  tomiy. 


Respondentia  is  a  loan  upon  the  goods,  to  be  repaid  to  the  Nature  of 


re- 


lender,  together  with  the  marine  interest,  if  the  goods  arrive  ;  f^,SHMd*m- 
*not  to  be  paid  if  they  are  lost :  the  insurable  interest,  there-  »a«w«  interest 
fore,  of  the  lender  on  respondentia,  stands  on  the  same  ground       «  245 
with  that  of  the  lender  on  bottomry,  viz.  that  he  has  a  direct 
interest  in  the  arrival  of  the  goods. 

The  following  provision  is  contained  in  the  fifth  section  of 
the  act  of  the  19  Geo.  2  c.  37.  (against  Wager  Policies),  re- 
specting the  insurance  of  bottomry  and  respondentia  in  East 
Indian  voyages :  — 

*'  AH  sum^of  money  lent  on  bottomry  or  respondentia  upon  Provisfons  of 
ships  belonging  to  his  majesty's  subjects  bound  to  or  from  c.?7.8. 5.  as 
the  Ead  Indies,  shall  be  lent  only  on  the  ship,  or  on  the  mer-  J^^j^iaSSa"^ 
chandise  or  effects  on  board,  or  to  be  laden  on  board,  and  ^^'^t  a^d  the 

'  insurance  there- 

shall  be  so  expressed  in  the  condition  of  the  bond  ;  and  the  of,  in  the  East 
benefit  of  salvage  shall  be  allowed  to  the  lender,  his  agents  or 
assigns,  who  alone  shall  have  a  right  to  make  insurance  on 
the  money  so  lent ;  and  the  borrower  shall  recover  no  more 
on  any  insurance  tha/ti  the  value  of  his  interest  in  the  ship,  or 
in  the  goods  on  board,  excltisive  of  the  money  so  borrowed  ;  and 
in  case  it  shall  appear  that  the  value  of  his  share  ia  the  ship, 
or  in  the  goods  on  board,  doth  not  amount  to  the  sum  bor- 
rowed, he  shall  be  responsible  to  the  lender  for  so  much  of 
the  money  borrowed  as  he  hath  not  laid  out  in  the  ship  or 
goods  on  board,  with  interest  for  the  same,  together  with  the 
insurance  and  all  other  charges  thereon,  in  the  proportion 
which  the  money  not  laid  out  shall  have  to  the  whole  money 
lent,  nptwithstanding  the  ship  and  goods  be  totally  lost.'' 

Akt.  4.  Insurable  Interest  of  Consignees,  Factors,  or  Agents. 

§  109.  "  There  are  different  sorts  of  consignees :  some  have  inmreble  in> 
a  power  to  sell,  manage,  and  dispose  of  the  property,  subject  s^^^^r^r^ 
only  to  the  rights  of  the  consignor ;  others  have  a  mere  naked  *^  «?«»<»• 
right  to  take  possession  "  (p) ;  others,  again,  it  may  be  added,  SSMignew!' 
though  not  intrusted  to  sell,  are  yet  interested  in  the  property, 
as  having  a  lien  or  claim  upon  it  for  their  advances. 

{p)  Per  Lord  Eldon  m  Luceoa  9.  Cniifaid,  2  Bos.  4t  PuU.  334. 


2S2  ov  isrstEABiE  nrrEESsf . 

losarabie  in-  ^t  is  obviotis  that  the  rights  of  these  different  kinds  of 
s^ees,  factors,  Consignees  to  effect  an  insurance,  must  vary  with  the  various 

^*y^ relations  In  which  they  stand  to  the  property  and  to  the  con- 

246*       signor. 

Mere  naked  With  regard  to  consignees  who  have  a  mere  naked  right  to 

^uuSedtoKU,  take  possession,  without  being  either  intrusted  to  sell  it  on 
Eeo  foTaXMi.  commission,  or  having  a  lien  upon  it  for  their  advances,  Lord 
^^'**bte  "**  Eldon  says,  "  I  will  not  say  that  they  may  not  insure  if  they 
tereot  00  as  to     state  the  interest  to  be  in  their  principal :  "  and  accordins^y, 

eotitle  them  to  ,  ,.  »«•  • 

iiMura  in  their  as  we  have  already  seen,  such  persons  may  effect  an  insurance 
SHteS^n  °^  on  the  property  under  the  terms  of  the  28  Geo.  3.  c.  56.,  m 
ihw"h \'he  ^^®*^  °^"  names  on  account  of  the  consignors^  which  latter 
may,  under       will  be  bouud  by  the  policy  so  effected  if  they  ^bsequently 

certain  circam-       i  .       r  •         /   v 

suncea,  insure   adopt  it  after  notice.  (q) 

ISu^Sgiwf,         But  such  mere  naked  consignees  have  no  insurable  interest 
fVombim'to^''    SO  as  lo  enable  them  to  effect  the  policy  in  their  own  names, 
ihai  etiect.        and  oil  their  oton  account^  and  to  recover  upon  it,  averring 
the  interest  to  be  in  themselves. 

They  have  no  legal  property  in  the  subject  matter  of  the 
insurance  ;  they  are  not  beneficially  interested  in  it ;  and  they 
cat!  therefore  only  effect  the  insurance  on  account  of  those 
who  are  so  interested  and  so  entitled  ;  and  must  aver  the  in* 
terest  to  be  in  those  on  whose  account  the  insurance  was 
made,  (r) 
But  consignees      But  wiih  regard  to  the  other  sorts  of  consignees  above 

having  a  lien,  or      „     i    j  ^        .  .  u      i.  t-  i    •  *i- 

indoniees  oftiie  alludcd  to,  t.  6.  cousi^necs  who  havc  a  lien  or  claim  on  the 

Wall  f  I         I  '  ^^ 

to  whom  age-  properly  in  respect  of  advances; '  or  commission  agents^  to 
duc*V^ve'i^  ^  ^^om  it  is  entrusted  for  the  purposes  of  sale  ;  or  indorsees  of 
insurable  ii^  the  bill  of  lading,  to  whom  a  general  balance  is  due  ;  there  is 
exteniofiheir  no  doubt  that  they  may  effect  an  insurance  on  the  property 
in  their  own  names,  and  on  their  own  account,  to  its  whole 
value,  and  recover  thereon,  averring  the  interest  to  be  in 
themselves  (at  all  events  to  the  amount  of  their  lien,  claim, 
or  balance,)  though  they  have  received  no  previous  instruc- 

{q)   Woolff  9.  Horneaatle,  1  Boa.  &    J.  Lawrenee  in  his  oeiefarated  jadgment 
Pull.  316.  in  Lucena  v.  Craufiud,  2  Bok  ^  PulL 

(r)  See  the  admirable  reroaiin  of  Mr.    N.  R.  307. 


>  See  Aldrich  v.  The  Equitable  Safety  los.  Co.  1  Wood.  &  Minot,  272 ;  Paito  v. 
General  Interest  loa.  Ck>.  5  Pick.  34;  RusseU  v.  Union  Ins.  Co.  1  Wash.  C.  G.  400; 
Seamans  v.  Loringi  1  Maaoo,  127. 
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*  tions  from  the  consignor  to  insure,  nor  any  subsequent  rati-  insurable  in. 
ncation  of  the  insurance.  ngnees,  facton, 

Thus,  in  the  case  of  Godin  v.  The  London  Assurance  *^^^""' 
CTooipany,  it  was  held  that,  where  goods  were  consigned  by  a  *247 
Russian  merchant  to  his  factor  in  this  country,  to  whom  a 
general  balance  was  due  from  the  Russian  merchant,  siich 
ftictor  had  an  insurable  interest  in  the  goods  so  consigned,  to 
the  extent  of  his  general  balance,  and  might  recover  thereon, 
averring  the  interest^to  be  in  himself;  and  this,  though  the 
bill  of  lading  of  the  goods  had  been  indorsed  away  to  another 
party,  (s)  And,  in  the  same  case,  the  party  to  whom  the 
bill  of  lading  had  been  indorsed,  and  to  whom  the  Russian 
merchant  was  also  indebted  for  advances  to  a  greater  amount 
than  the  value  of  the  cargo,  was  held  clearly  to  have  an  in- 
surable interest,  and  to  be  entitled  to  recover,  under  a  policy 
effected  on  his  account,  the  full  value  of  the  insurance. 

Prima  facie  y  the  indorsement  and  delivery  of  a  bill  of  lading  PnmA  facie  the 

t  .     I  1     .  .   •      .1  1.1       indorsee  of  the 

vests  the  whole  property  and  mterest  m  the  jgoods  .m  the  biU  of  lading, 
indorsee  (/) ;  who,  from  the  moment  of  indorsement,  has  an  abfe^^ter^ta 
insurable  interest  in  them,  to  the  full  extent  of  their  value.  fSuSteSt^©?* 
If,  however,  it  can  be  made  clearly  to  appear,  by  satisfactory  ^eir  value; 
evidence,  that  the  assignment  of  the  bill  of  lading  is  only  donemem  is 
intended  to  have  a  limited  extent,  as,  e.  g*.  to  bind  the  nett  have*afimjted 
proceeds  of  the  consignment  in  the  hands  of  the  consignor's  g^oVretaiM' 
agents,  the  consignor,  notwithstanding  such  indorsement  of  Sj^™*^ 
the  bill  of  lading,  has  still  an  insurable  interest  in  the  goods, 
since  he  continues  to  be  as  directly  concerned  in  their  safety 
as  before  the  indorsement,  (u) 

That  a  consignee  of  goods,  who  is  entrusted  as  a  commis-  Caaes  iUnstrat- 
sion  {^ent  to  sell  them,  or  who  has  accepted^  biUs  on  them,  IhaiVpaii/''^ 
or  has  a  general  balance  against  the  consignor,  has  an  insur-  on^^ooda  m" 
able  interest  in  such  £^oods,  at  all  events  to  the  extent  of  his  consignee,  com- 

^  -  ,  miaaion  agent, 

claim,  is  a  position  which  has  received  frequent  illustration  in  indorsee  of  biO 

1  of  lading,  &c., 

our  J  urisprudence.  has  an  insoralie 

*Thus,  where  the  general  agents  of  the  consignor,  on  the  toSf^SaS^J 

hialien. 

(f)   Godia  V.  London  Am»  Comp.  1    M'Andrew  v.  BcII,  1  Esp.  373.    Hibbeit 
Bmr.  489.    1  W.  fil.  103.  v.  Carter,  1 T.  Bep.  748. 

(f )  CaldweU  «.  Bell,  1  T.  Bep.  205.       («)  Hibbert  «.  Carter,  1 T.  Bep.  745. 


interest  in  them 
beextea 
lien. 

♦348 


1  See  Fuki  v.  General  Intflrart  Ina.  Co.  5  Pick.  34. 
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lerestof  ooa- 
ngneet,  factoxs, 
oragentB. 

WooUt;  9. 

HoracasUe, 

lBos.«tPii]L 

3ie. 


Hill  V.  Seen. 
tuLlBos.^ 
Poo.  315. 


Robertson  9. 
Hamilton,  14 
East,  522. 
Insurable  in- 
terest in  cap- 
tnied  property 
after  restitu- 

tiOB. 
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refusal  of  tbd  consignees  to  accept  the  goods,  had  themselves 
retained  the  bills  of  lading  in  their  own  hands,  and  had  also 
accepted  bills  on  account  of  the  consignment  to  the  amount 
of  3002.,  it  was  held  that  such  general  agents  had  an  insurable 
interest  to  the  amount  of  their  acceptances,  on  the  ground,  as 
stated  by  Mr.  J.  Buller,  that  "  a  debt  which  arises  in  conse- 
quence of  the  article  insured,  and  which  taould  have  given 
a  lien  upon  it^  does  give  an  insurable  interest,  (v) 

The  house  of  De  la  Torre,  in  Spain,  consigned  a  cargo  of 
wool,  with  the  bill  of  lading  indorsed,  to  the  firm  of  Da  Bois 
and  Son,  in  London,  directing  them  to  hold  part  of  it  far 
Messrs.  Hill  &  Co.  of  Exeter.  Hill  &  Co.  had  given  no 
orders  for  the  wool,  but  De  la  Torre  &  Co.  M^re  indebted 
to  them  in  the  sum  of  500/.  The  court  held  that,  under  these 
circumstances.  Hill  and  Co.  had  clearly  an  insurable  interest 
in  that  part  of  the  wool  which  was  held  by  Du  Bois  &  Son 
{or  their  benefit,  and  might  recover  under  a  count  averring 
the  interest  to  be  in  them,  (to)  Where,  however,  the  con- 
signor directed  the  consignees  to  hold,  not  the  goods,  but  the 
proceeds  of  the  goods,  to  the  use  of  his  creditor,  this  was 
held,  in  the  United  States,  not  to  give  such  creditor  an 
insurable  interest  in  the  goods,  (z) 

Two  British  ships,  the  Ross  and  the  Atlantic,  having,  with 
their  cargoes,  been  captured*  by  the  Spaniards,  the  plainti£ 
(who  were  owners  of  the  Ross) ;  the  owners  of  the  Atlantic ; 
and  the  proprietors  of  the  cargoes ;  gave  a  joint  authority  to 
one  Cowan,  to  endeavor  to  obtain  restitution.  Cowan,  by 
giving  up  part  of  the  cargoes  to  the  captors,  obtained  restitu- 
tion of  the  rest,  together  with  the  two  ships,  in  a  mass^  for 
the  general  benefit  of  all  concerned.  He  drew  bills  on  the 
^\sXn\^Ssy  for  his  general  eo[penses  in  effecting  this  arrange-- 
mentf  which  the  plaintiffs  accepted  and  paid;  and  he  also,  to- 
gether with  the  rest  of  the  property,  consigned  to  them  the 
*  Atlantic,  (the  ship  of  which  they  were  not  originally  own- 
ers,) in  order,  as  he  expressed  it,  to  simplify  the  concern. 
The  question  arose  upon  an  insurance  effected  by  the  plain- 
iiSa  on  the  ship  Atlantic  after  her  restitution,  and  especially 


(9)   Woolff  9,  HonDbcastle,  1  Boa.  ft       (x)  tMuirny  9.  Colonial  Ina.  Comp. 
Pull.  316. 323.  11  John.  802.     1  PhiUipa  on  Ina.,  106. 

(iff)  BM  V.  Seoietan,  1  Bos.  ft  Full 
315. 
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oa  the  two  first  counts  of  the  declaration,  which  averred  the  insaraUe  in- 
interest  to  be  in  the  plaintifis.     Lord  Elleaborough  and  the  si^es,  factors, 
Court  of  King's  Bench  were  of  opinion  that  the  plaintiffs,  un-  ^  "^°^' 
der  the  circumstances,  had  a  clear  insurable  interest  in  the 
ship  Atlantic.     They  were  the  original  owners  of  one  of  the 
captured  ships,  and  after  the  whole  of  the  captured  property 
had  been  redeemed  by  the  sacrifice  of  a  part  for  the  general 
benefit,  they  had  advanced  money  for  securing  the  whole 
concern,  which  had  then  been  brought  into  one  mass*    They      * 
w^ere  also  the  consignees  of  the  ship  in  question  from  Cowan ; 
and,  therefore,  as  such  consignees,  having  besides  accepted 
and  paid  bills  for  the  expenses  of  restoring  this  ship,  con- 
jointly with  the  rest  of  the  property,  they  had  on  this  ground 
likewise  a  clear  insurable  interest,  (y) 

The  court  in  this  case  held,  that  the  plaintifis  had  an  insu- 
rable interest  in  the  whole  mass  of  the  property  restored| 
and  might,  therefore,  recover  the  whole  amoun^  of  the  insu- 
rance :  in  trust,  however,  as  far  as  such  amount  might  ex- 
ceed their  advances,  to  hold  the  surplus  for  those  who  wera 
interested  with  themselves  in  the  whole. 

As  a  general  principle,  then,  there  can  be  no  doubt  that 
consignees  of  the  goods,  being  in  advance  to  the  consignors, 
or  under  acceptances  for  them,  may  insure,  in  their  own 
name  and  on  their  own  account,  to  the  full  value  of  the 
goods,  and  apply  the  proceeds  of  the  policies  to  their  own 
benefit,  up  to  the  extent  of  their  claims  in  respect  of  such 
advances  and  acceptances,  holding  the  residue  in  trust  for  the 
consignors,  (a)  «  ggg 

Such  a  consignee,  however,  is  so  far  identified  in  interest  But  sach  ood- 
*  and  right  with  his  consignor  as  not  to  be  able  to  apply  with  apply  to  bis 
effect  to  his  own  interest,  which  is  derived  out  of  that  of  the  ^^wb^h^ig 
consignor,  an  insurance  which  was  efifected  in  order  to  cover  SJJjJ^Jhelln.^ 
the  interest  of  the  latter,  but  which,  owing  to  the  interven-  tere«t»ofiho 
tioQ  of  some  principle  of  law,  cannot  be  available  for  such 
purpose. 

Thus,  Townsend,  an  American  merchant,  had  consigned 
to  Messrs*  Conway  &  Co.,  commission  merchants  at  Liver- 

(jr)  Bobertaoa  v.  Hamilloii,  14  Eaft,  14.    The  Mine  poritkn  h  eataUithed  in 

SBSL  the  United  States,  t  De  Forest  v.  Fulton, 

(«)  See,  in  sdditMa  to  the  eases  already  1  Hall,  84,  cited  ia  1  Phillipe  on  Ins.  117, 

ciled,  Canuthen  9.  Shedden,  6  TtamL  121. 
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insarabie  in-  pool,  a  cargo  of  American  produce,  **  for  sales  and  returns  oft 
»tgne<»,  S°ort,  account  and  risk  of  the  shipper,"  and  assigned  to  them  the 
ofagento^^^  bill  of  lading.  Messrs.  Conway  &  Co.  effected  an  insurance 
GraTi^Eart,  ^^  ^^^  cargo  SO  Consigned,  in  their  own  names,  "  as  interest 
^^'  might  appear,"  and  debited  Townsend  with  the  premiums ; 

they  being,  at  the  time  of  effecting  the  policy,  and  down  to 
the  time  of  loss,  in  advance  to  Tbumsend  on  accottnt  of  the 
cargo  J  and  having  a  genefal  balance  against  him  to  a  greater 
*  amount  than  the  sum  insured.  The  goods  were  detained  in 
the  United  States,  under  an  American  embargo ;  whereupon 
Messrs.  Conway  &  Co.  gave  notice  of  abandonment ;  brought 
an  action  on  the  policy  as  for  a  total  loss ;  and,  in  the  first 
count  of  the  declaration,  upon  which  the  question  mainly 
turned,  averred  the  interest  to  be  in  themselves.  Lord  Ellen- 
borough  and  the  Court  of  King's  Bench,  while  admitting,  on 
the  general  question,  that  a  consignee  so  circumstanced  might 
insure  on  his  -own  account,  yet  held  in  the  particular  case 
that,  as  the*  consignor  himself,  being  an  American  citizen, 
could  not  insure  against  acts  done  by  the  government  of  his 
own  country,  so  the  consignees,  though  British  subjects,  were 
as  much  incapacitated  from  applying  the  policy  to  thei^  in- 
terests, and  enforcing  payment,  as  though  it  had  been  made 
on  theur  account,  (a) 
251  *  The  general  agents  of  a  purchaser  of  goods,  who,  by  his 

General  ageniB  directions  and  at  his  cost,  have  effected  an  insurance  on  the 

Ola  purcbaser  , 

of  goods  who  goods  in  order  to  cover  bills  drawn  on  them  by  him  in  favor 
himiolnaiire/  of  the  scllcr,  need  only  apply  the  proceeds  of  such  policy  to 
^'m^^^  the  payment  of  such  drafts  as  far  as  the  state  of  their  accounts 
*^^*'them  S^  *wilh  the  purchaser  may  enable  them  to  do  so  without  loss  to 
favor  of  the       thcmscIves,  and  are  entitled  to  hold  the  residue  to  their  own 

sellers,  have  an  ,         /•./«% 
insurable  in-        l)enetlt.  \0) 

SS^'Snd  may  "  It  has  never  been  decided,"  says  Mr.  J.  Bayley,  "  that 

o^  oniST"  *  person  not  bound  to  insure,  but  who  elects  to  insure  in  or- 

policy  to  their  dcr  to  cover  payments  if  the  goods  do  not  arrive,  may  not 

agiuDst  the  apply  the  proceeds  of  the  policy  to  his  own  use.     The  pre- 

exten^'oftheir  mium  for  the  insurance  comes  out  of  the  general  means  of 

agSnsfffe*  the  party  effecting  it,  and  diminishes  the  fund  applicable  to 

pnichaser.  the  claims  of  the  general  creditors.    As  between  them  and 


(a)  Conway  v.  Gray,  Conwfty  v.  Forties,       (B)  Neale  v.  Reid,  1  B.  ft  Cr.  897. 
ICaury  v,  Shedden^  10  East,  596. 
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the  seller  of  the  particular  goods,  they  certainly  would  be  insonUe  in. 
entitled  to  the  money  Becured  by  the  policy,  (c)   \  algnee^  &ctan, 

or  agents. 

Art.  5.  JhsuraNe  hUerest  of  Mortgagor  and  Mortgagee^  and 
aiher  Parties  having  a  Lien  or  Money  Claim  on  the  thing 
vuured. 

^  110.  From  the  general  principle,  that  any  creditor,  hav-  insaraUe  in- 
iog  a  claim  on  property  pledged  to  him  for  advances,  has  an  ^gor  and 
insurable  interest  to  the  extent  of  his  claim,  it  follows  that  a  "PQ^gagee. 
mortgagee  of  ship  or  goods  has  a  distinist  insurable  interest  hi^aT^ur^^ 
io  the  mortgaged  property,  and  may  recover  in  an  action  ijie  interest  to 
upon  a  policy  effected  for  his  benefit,  averring  the  interest  to  his  debt 
be  in  himself,  to  the  full  amount  of  the  debt  to  secure  which 
the  mortgage  was  made* 

The  insurable  interest,  however,  of  the  mortgagee  of  The  mortgagor 

I  1  1      1        •  M».9  1  1  hasalsoanin- 

oourse  extends  only  to  the  legal  title  to  the  mortgaged  pro-  suraUe  interest 
perty ;  the  equUable  title  still  remains  in  the  mortgagor,  and  hjg'^^^ 
this  the  mortgagor  may  protect  by  a  separate  insurance.  redempuon. 

Thus,  a  iactor  resident  in  this  country,  to  whom  goods 
and  freight  have  been  mortgaged  by  his  foreign  principal  for 
advances,  may,  upon  consignment  to  himself  of  the  goods, 
with  the  bill  of  lading  endorsed,,  insure  the  legal  interest  in 
the  property  on  his  own  account,  and  the  equitable  interest 
remaining  in  his  foreign  principal  on  his  account,  (d)^ 

^Although  the  ownership  of  the  mortgagee  is  distinguished       *  2S2  ' 
ID  the  register  from  the  absolute  ownership,  by  the  late  Mortgagee  of 
Begistry  Acts  (e),  yet  the  mortgagee  of  a  ship  may  sUU  pro-  *^lZ  uS%^ 
tect  his  interest  therein  by  a  general  policy  on  the  ship  in  J7  ^^^^^ 
the  common  form  ;  and  in  such  policy  he  may  insure  to  the  tiie  shin  by  a 
full  value  of  the  ship,  but  can  only  recover  to  the  extent  of  on  ship. 
bis  mortgage  debt,'  unless  it  appears  that,  in  effecting  the 

* 

(e)  Ibid.  008.  (#)  The  act  in  ferae  at  the  time  of  th« 

id)  Smith  V.  Lasoelhs,  3  T.  Bep.  187.      decision  in  Irving  «.  Richardson,  was  6 

G.  4  c.  110.  8.  5. 


1  See  Tyler  v.  JBtnti  Ins.  Co.  12  Wendell,  fi07 ;  S.  C.  16  ib.  385 ;  Oliver  v.  Green, 
3  Mass.  133 ;  Lodm  «.  Noith  Amer.  Ins.  Co.  13  Bfass.  61 ;  BaitleU  •.  WaUer,  13 
llnss.  297;  Oonlon  v.  Mass.  F.  ft  M.  Ins.  Co.  2  Pick.  249. 

*  See  Caipenter  9.  FkovideDoe  WashingUn  Inn.  Co.  16  PetiM%  49S. 

22* 
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innrabieia-      policy,  he  iDteticled  to  cover,  not  his  own  interest  <niiyi  fts 
gagoraod    '    mortgagee,  but  that  of  the  mortgagor  also.  (/) 
'°^''^^^**^'  The  question,  then,  as  to  the  amount  recoverable  under  an 

^Jlhi^fj^gy  open  policy  efTected  by  a  mortgagee,  will,  in  all  ca^es,  depend 
t^^^'niS  "P^**  ^^®  intention,  in  point  of  fact,  of  the  mortgagee  in  cf- 
poiicy  wtti  do-  fecting  the  policy ;  if  he  intended  it  to  cover  the  whole  interest 
a^ntofin-  both  legal  and  equitable,  he  may  then  recover  the  whole 
^dtno"^*  amount  of  the  insurance,  under  trust  as  to  the  surplus,  to 
""•""^  hold  it  for  the  mortgagor ;  if  he  intended  it  only  to  cover  bis 

own  interest  as  mortgagee,  and  fte  Amount  of  the  insurance 
is  greater  than  that  of  the  motigAge  debt,  he  can  recover  to 
the  extent  only  of  his  lien,  (g*)    If,  under  such  circomstancesy 
be  had  recovered  the  whole  sum  in  an  action  on  the  policy, 
and  retains  the  surplus,  it  may  be  recovered  back  from  him 
by  the  underwriters  in  an  action  for  money  had  and  re- 
ceived. (A) 
Hie  mortgagor      '^^^  mortgagor  has  clearly  an  insurable  interest  in  the 
We  iHter^S     ^lortgagcd  property,  and  that  to  its  full  value ;  for  in  case  of 
the  mortgaged   loss  he  would  not  Only  be  deprived  of  the  thing  insured,  but 
Su'^ae.  ^      be  compellable  also  to  pay  the  mortgage  debt :  hence  it  has 
been  decided  that  the  mortgagor  of  the  ship  has  still  an  in* 
surable  interest,  though  the  ship  may  be  mortgaged  to  her 
full  value,  (f)  * 
253*  *Primd  faciei  the  indorsement  and  delivery  of  a  bill  of 

TfaeiDdoiaerof  lading  conveys  the  absolute  property  in  the  goods  out  of  the 
who  oBiy  in?^'  indorscr  to  the  assignee ;  if,  however,  it  appears  that  the 
SSonem^t  to  indorser  did  not  intend  to  pass  his  whole  property  in  the 
awippartpf  goods  by  the  assignment,  but  only  to  the  extent  of  their 
the  ffoods,        Het^  proceedsy  he  then  stands  in  the  same  position  as  a  mort- 

•tandsm  the 


pomtioa 

md  SS'iS*^'      (/)  Irting  v.  Richarcbon,  2  B.  &  Ad.  (A)  Irving  v,  lUchaidiOD,  fi  a  &  Ad. 

•ameiosaiaUe     293.    S.  Cat  N.P.I: Moody^ Bob.  183.  M. 

(jg)   So,  in  Carrathera  v.  Shedden,  6  (t)  See  Allfltoa  v.  CampbeD,  4  Brown^ 

Taont  17,  Chief  J.  Gibba  told  the  jury  to  Pari.  Caaea,  476.    t  Higginaoa  v.  Difl, 

ooDsider  what  amoaot  of  interest  the  pd-  13  Mass.  96,  cited  ia  1  Phil^pt  on  ftia.  186. 

icy  was  in  fact  intended  to  cover  by  tlMse 

who  caused  it  to  be  effected. 


1  See  Lasaroa  v.  Commonwealth  Ina.  Co.  19  Pick.  81 ;  S.  C.  5  Pick.  76 ;  Locke  v. 
North  Amer.  liu.  Co.  13  Mass.  61 ;  Borden  v.  Htngham  M.  F.  Ina.  Co.  18  Pick.  S33 ; 
Jackmn  v.  Man.  Mut.  Fire  Ins.  Co.  23  Piek.  422;  Goidaa  v,  }/bm.  F.  6t  Mar.  Ins. 
Co.  2  Pick.  249  ;  Strong  v.  ManuC  Ina.  Co.  10  Pick.  40 ;  Curry  a.  Commooweallk 
Ins.  Co.  10  Pick.  935;  Trtdefslv.  Co. «. Eoberis»  9  Wendell, 404. 
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gagor,  and  still  retains  an  insurable  interest  to  their  fall  insunMe  in- 
value,  since  he  continues  to  be  as  directly  concerned  in  the  gagor  and 
safety  of  the  goods  as  he  was  before  assigning  the  bill  of  ""''^g'g^' — 
lading,  (y)    - 

8oy  it  has  been  held  in  the  United  States,  that  whets  a 
party  has  advanced  rnoiiey  on  a  shipment  of  goods,  and,  to 
Becnre  payment,  has  taken  a  bill  of  lading,  and  made  out  the 
ihToice  in  his  own  name,  still  the  shipper  of  the  goods  has  an 
insorable  interest  to  their  full  yalue.  (k) 

From  the  same  principle,  vie.,  that  a  creditor,  who  has  a  inmraUe  in- 
lien  on  the  subject  of  insurance,  has  an  insurable  interest  to  d^JoTto^wtom 
the  extent  of  his  lien,  it  follows  that  any  creditor,  to  whom  spods  are  bb- 

'  ^  '  signed  as  a  coi- 

goods  are  consigned  as  a  collateral  security,  has  an  insurable  lateral  security. 
interest  in  them  to  the  amount  of  bis  debt.  (/) 

So  a  party  to  whom  the  bill  of  lading  is  pledged  by  the  insurable  u- 
consignees  of  the  goods  as  a  security  for  advances  made  by  ^^d^  of  the 
him  to  them,  has  an  insurable  interest  in  the  goods,  and  may  ^^^  advanl^n 
sne  in  his  own  name  on  a  policy  effected  under  his  directions  ^^  ^^  pE^^  ^ 

*  sue  on  th6 

by  the  consignees,  in  their  names  ^'  on  cLccomU  of  whom  it  policy. 
might  amcemj**  such  policy  having  been  deposited  with  him 
as  an  additional  security,  (m) 

There  is  no  doubt  that  a  trustee,  having  the  legal  interest  insurable  in. 
in  the  thing  insured,  may  insure,  in  respect  of  such  interest,  trastee.  ^ 
to  the  full  value  of  the  goods,  (n) 

^Aet.  6.  Insurable  Interest  of  Vendor  and  Vendee.  *  354 

^  111.  The  party  insuring  must,  as  We  have  already  seen,  insurable  m- 

have  an  interest,  legal  or  equitable,  in  the  subject  of  insurance,  a^nTvendee! 

during  the  pendency  of  the  risk,  and  until  and  at  the  time  of  The  vendor 

loss.    If,  therefore,  the  insurable  interest  depends  upon  a  ^^^  '^  ^ 

sale,  the  vendee  must  have  acquired  a  complete  title  to  the  edwiibaiihis 

thing  insured  at  some  time  during  the  risk  and  before  the  the  low,  may 

loaB)  otherwise  he  can  recover  nothing  on  his  policy ;  ^  and,  on  ^i^^or  the  in- 
terest he  re- 

if)  Hibbert  9.  Carter,  1 T.  Rep.  745.  (m)  Sutberiftnd  v.  ftatt,  12  Meea.  St 

(i)  t  Locke  v.  North  American  Ins.  Web.  16. 

Comp.  13  BfasB.  61.  (m)  Per  Lord  £ldon  in  Lucena  v.  Crau- 

(/)  t  Wells  9.  Phfladelphia  Ins.  Comp.  fuid,  2  Bos.  dc  PuU.  N.  R.  324. 
9  Seqp.  Sl  Rawie,  103,  cited  m  1  Pbfll.  60. 


1  See  Rider  «.OoeanliiB.  Co.  20  Pick.  290;  Warder  9.  Ho^fon,  4  Bkioey,  ABO. 
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Insurable  in-     the  Same  grooncU|  the  vendor,  if  he  have  not  absolutely 
and  vendee.       parted  with  all  bis  interest  before  the  loss,  may  still  insure 
in  respect  of  such  interest  as  still  remains  in  him  at  that 
time. 

Thus,  where  the  owner  of  a  ship  had  sold  her  to  a  pur- 
chaser, under  an  agreement  that  he  would  pay  the  purchaser 
500/.  if  a  loss  happened  within  t/iree  months,  the  court  held, 
that,  to  this  extent,  he  still  had  an  interest  in  the  safety  of 
the  ship,  and  therefore  might  recover  against  the  members 
of  a  mutual  insurance  society,  to  which  he  belonged,  for  such 
amount  of  contribution  as,  by  the  rules  of  the  society,  he  was 
entitled  to.  (o) 
Tbe  vendee  in       Unless  the  sale  vests  in  the  purchaser  an  absolute  title  to 

v^hom*  bv  the 

terms  of  sale,     the  thing  insured  during  the  risk  and  before  tbe  loss,  he  has  no 

ta^yeJi^wT     insurable  interest :  if,  by  the  terms  of  the  sale, goods  ordered 

SramUe  inf  °^  by  a  foreign  purchaser  are  not  to  vest  in  him  till  arrival,  he 

terest therein,     bas  uo  insurable  interest  in  such  goods  before  that  time; 

if,  however,  it  appears,  from  the  whole  circumstances  of  the 

case,  and  tbe  nature  of  the  contract,  that  the  goods  are  to  be 

at  bis  risk  from  the  time  of  sale,  he  may  at  once  insure  them 

255*        on  bis  own  account,  (p) 

Effect  of  a  It  is  as  yet  an  undetermined .  question  in  English  law, 

transitu.  whether  the  effect  of  a  stoppage  in  transitu  '^  is  entirely  to 

where  goSs*''  *r®scind  the  contract,  or  only  to  replace  the  vendor  in  the 

are  stopped  tit    same  position  as  if  he  bad  not  parted  with  tbe  possession, 

assiffoeeof  an    and  entitle  him  to  hold  the  goods  until  the  price  be  paid 

^  »an  recov-   down."  (r)    The  latter  opinion  seems  most  strongly  supported 

eflfeS«Si^y^L   *^y  ^^^  weight  of  authority,  but  there  are  difficulties  attead- 

vendee  on  his    ing  each* Construction.^    If  the  stoppage  tn  transitu  entirely 

ovra  account,  ®  »  *    o  ^ 

in  respect  of 

!«» occurring         (^)  Reid  v.  Cole,  3  Burr.  1512.    The  &  WeU.  104.    10  B.  &Cr.  99.    Wilnw- 

to  iM^p^^  fmn!  '^''">  ^^^'Uffb  ^^  ^  slated,  most  have  oe*  hunt  v.  Bowker,  5  Singh.  N.  C.  547.    2 

miu  has  been      ciirred  witfamthe  three  months.  Mann.  4l  Or.  813.    7  Biann.  4L  Gr.  SSL 

exercised.  (p)  Fragano  e.  Long,  4  B.  dc  Cr.  219.  Gibson  e.  Carrothers,  8  Meea.  &  Wels. 

See  also  S.  P.  in  Stockdale  9.  Dunlop,  6  321.    See  also  Smith's  Merc.  Law,  3d 

Mees.  %L  Wels.  224.  ed.,  and  the  Seamed  note  of  Mr.  Syraoos 

(r)  Per  Parke  B.,  in  Wentworth  v.  to  Smith's  Law  of  Ckxttracts,  Appendix, 

Outhwaite,  10  Mees.  ^  Wels.  422.    As  p.  342. 

to  this  point,  see  Clay  9.  Harrison,  Lloyd 


1  In  Newhall  v,  Vargas,  15  Maine,  314,  it  was  directly  held,  that  the  stoppage  of 
goods  in  transitu  does  not  rescind  the  contract  of  sale,  but  places  the  parties  in  the 
same  situation,  as  nearly  as  may  be,  m  which  they  would  have  been,  if  the  vendor 
had  not  parted  with  the  possession ;  and  it  seems  to  be  taken  as  settled  that  the  stop- 
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rescinds  the  contract,  it  is  evident  that  the  assignee  of  the  losumbie  in- 

-  ,  1.  m         1  teiest  ofven- 

insolvent  vendee  cannot  recover  on  any  pohcy  effected  on  dor  and  vendee. 
the  property  on  behalf  of  the  vendee  ;  for,  as  in  such  case, 
the  insolvent  vendee  never  had  either  the  property  or  pos- 
session, he,  of  course,  had  no  insurable  interest :  if,  on  the 
other  hand,  the  right  of  stoppage  in  transitu  is  nothing  niore 
than  a  right  in  the  vendor  to  resume  the  possession  of  the 
goods,  with  v^hich  he  had   previously  parted,  and  to  hold 
them  till  paid  their  price,  there  appears  to  be  nothing  to 
prevent  the  assignee  of  the  insolvent  vendee  from  recovering 
under  a  policy  effected  by  the  vendee,  on  his  own  account, 
in  respect  of  any  loss  that  may  have  occurred  before  the 
right  of  stoppage  was  exercised,  subject,  as  to  the  disposal  o^ 
the  proceeds  of  the  policy,  to  the  vendor's  lien  for  the  price 
of  the  goods.    Until,  however,  the  point,  as  to  the  effect  of 
stoppage  in  transitu^  has  been  decided  one  way  or  the  other, 
it  cannot  be  laid  down  generally  that  the  assignee  of  the 
insolvent  vendee  can,  or  cannot,  recover  on  such  a  policy, 
and  the  following  case  must  be  regarded  as  having  been 
decided  on  its  own  peculiar  circumstances,  (s) 

Mr.  Malleys,  a  merchant  at  Hull,  made  a  contract  with  ciay  v.  Hani- 
Messrs.  Hubbard  &  Co.  who  were  Russian  merchants,  having  Cr/99. 
*a  house  at  St.  Petersbnrgh,  as  well  as  in  London,  for  the      *  256 

(s)  UpoD  the  general  question  of  stop-  sua,  Coura  de  Droit  Comm.,  torn.  t.  part 

page  tft  tranaiiu  I  cannot  forbear  rtcoat-  vi.  tit.  1.  chap.  xi.  fleet.  9.  pp.  407-436. 

BModinf  to  the  reader's  atlentiou  an  et-  De  la  Bevendieation  fiute  par  ua  Ven- 

oelient  article  on  the  subject,  in  Pardes-  deur,  dec.  &o. 


page  in  transUu  does  not  resgind  the  sale,  in  2  Kent,  {5ih  ed.)  541 ;  Rowley  v.  Bige- 
low,  12  Pick.  313 ;  Stanton  9.  Eager,  16  Pick.  475;  W.  W.  Story,  Contr.  ^  517.  See 
Clutty,  Coatr.  (7th  Am.  ed.)  432;  Gwynne,  Ezpartt,  13  Veaey,  (Sumner's  ed.)  379, 
aad  in  note ;  Jordan  9.  James,  5  Ohio,  98. 

The  vendee,  or  his  assignees,  may  recover  the  goods  on  payment  of  the  price ;  and 
tke  vendor  may  sue  for  and  recover  the  price,  notwithstanding  he  had  actually  stopped 
llie  goods  in  transitu,  provided  he  be  ready  to  deliver  them  upon  payment.  If  he  has 
been  paid  in  part,  he  may  stop  the  goods  for  the  balance  due  him,  and  the  part  pay- 
ment only  diminishes  the  lien  pro  tanto  on-  the  goods  detained.  S  Kent,  (5th  ed.)  541 ; 
Newhali  a.  Vai^gas,  13  Maine,  93;  Kymer  v.  Suwercropp,  1  Camp.  109. 

Where  goods  are  stopped  in  their  transit  by  the  vendor,  the  vendee  cannot  recover 
back  a  partial  payment  made  therefor.  NewbaU  9.  Vargas,  15  Maine,  314.  And  if 
goods  are  thus  stopped,  and  applied  to  the  payment  of  the  price,  and  a  balance  sifll 
remains  unpwd|  the  vendor  nay  recover  it  of  the  vendee.  Newhali  v.  Vaigas,  13 
Maine,  314. 
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sale  to  him  of  ^^  two  cargoes  of  deals ;  "  ^<  payment  to  be 
made  by  the  buyer's  acceptance  at  three  months  froip  date 
of  shipment,  on  receipt  of  invoice  and  bill  of  lading." 

In  pursuance  of  this  contract  Malleys  chartered  and  sent 
out  a  ship,  addressed  to  Messrs.  Hubbard  and  Co.  at  St. 
Petersburgh,  to  bring  back  the  deals  to  Hull ;  and,  on  her 
arrival,  Messrs.  Hubbard  and  Co.  shipped  the  deals  as  per 
contract,  aud  sent  the  invoice  and  one  of  the  bills  of  lading, 
indorsed  in  blank,  to  Malleys ;  who,  upon  receipt  thereof, 
immediately  accepted  a  bill  for  the  amount  of  the  invoice, 
payable  at  three  months  from  the  date  of  shipment. 

Previously  to  this,  Malleys  had  effected  insurance  on  the 
deals  on  his  own  account. 

The  ship  on  her  voyage  from  St.  Petersburgh  to  Hull  was 
stranded  and  lost  near  Elsinore,  and  the  deals  so  damaged 
that  Malleys  gave  notice  of  abandonment  to  the  underwriters, 
which,  however,  theyjrefused  to  accept. 

When  Malleys'  bill  for  three  months  fell  due  he  was  in 
insolvent  circumstances,  and  the  bill  was  dishonored  when 
presented  for  payment. 

Upon  this  Hubbard  and  Co.  (in  London)  immediately 
vrrote  to  their  agents  at  Elsinore  to  take  possession  of  the 
deals  for  them  as  their  property ;  the  deals  were  ultimately 
sold  where  they  lay,  and  the  nett  proceeds  of  the  sale  were 
received  by  Messrs.  Hubbard  and  Co. 

Malleys  having  in  the  mean  time  become  bankrupt,  his 
assignees  brought  this  action  against  the  underwriters  on  the 
policies  effected  on  his  account,  averring  the  interest  to  be  in 
him. 

The  question  was  whether,  under  the  circumstances,, Mal- 
leys had  an  insurable  interest. 

Lord  Tenterden,  at  ni$i  prius,  said,  ^*  It  is  certainly  true 
that  no  case  can  be  found  in  which  the  mere  insolvency  of 
the  vendee  after  delivery,  and  before  the  arrival  of  the  goods, 
has  been  considered  as  enabling  the  vendor  to  rescind  the 
contract.  But  as  in  this  case  the  whole  transaction  was 
^executory,  as  noihing  had  been  completed  either  by  delivery 
on  one  part^  or  payment  on  the  ottier^  we  are  of  opinion,  that, 
under  the  circumstances,  the  act  of  the  vendor  did  amount  to 
a  rescission  of  the  contract,  and  consequently  that  the  bank- 
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mpt  musi  be  considered  as  never  having  had  a  property  in  the  insurable  in- 

.   «  /      1    1        4.  .  ,  t     .  V  / -V  ^^f**^  of  vendor 

goodSy^  (and  therefore  no  insurable  interest.)  (/)  and  vendee. 

When  the  case  was  brought  before  the  full  court,  his  lord-  Judgment  of 
ship,  who  delivered  their  judgment,  again  avoided  giving  biui^'^"* 
any  decision  on  the  general  question ;  but  stated  the  opinion 
of  the  court  to  be,  like  his  own  at  the  trial,  that,  "  under  the 
peculiar  circumstances  of  the  case  the  bankrupt,  after  the 
stoppage  in  transitu^  had  no  property  in  the  goods  insured, 
and,  therefore,  that  the  action  could  not  be  supported."  (u) 

The  nisi  prius  reporters  of  this  case,  in  a  very  able  note  ^mario  on 
give  their  reasons  for  thinking  that,  under  the  circumstances, 
the  contract  must  be  considered  to  have  been  executed  on  the 
part  of  the  vendor,  and  consequently  that  he  had  no  right  of 
rescinding  it  (r) ;  on  the  other  hand,  the  reporters  of  the 
court  in  banc^  observe  that,  as  the  contract  was  merely  for  the 
supply  of  a  cargo  of  timber  generally,  and  not  of  any  specific 
ascertained  chattel,  no  property  passed  tilf  the  cargo  was 
appropriated  by  the  vendors  to  the  vendee  by  the  delivery 
on  board  ship  ;  and,  that  the  effect  of  that  delivery  was 
destroyed  by  the  subsequent  stoppage  in  transitu^  even  sup- 
posing such  stoppage  to  have  had  only  the  effect  of  re-vest- 
ing the  possession  in  the  vendors,  (w) 

It  appears  to  me  that  the  decision  may  well  be  supported 
upon  the  grounds  thus  suggested. 

An  agreement  to  purchase,  followed  by  a  specific  appro-  Specific  appro- 

•  *•        w     4k  At  r     \  A  /         priaiionbyihe 

pnation  by  the  vendor  of  a  particular  cargo,  and  acceptance  vendor,  and 
thereof  by  the  vendee,  as  the  thing  bargained  for,  confers  ^^^^ 
upon  the  vendee  an  insurable  interest  in  the  cargo  so  appro-  SJ^'il^^iJJ*^ 
priated,  so  as  to  entitle  him  to  recover  on  a  count  averring  latteran  in- 

,  ,         ,  ^  surable  interatt 

^interest  to  be  in  himself  (x) :  nor  is  it  any  answer  to  an  in  such  cargo. 
action  so  brought  in  his  name  on  the  policy,  that  he  has  in-      *  258 
dorsed  over  the  policy  after  the  loss,  {y)  ^ 

(0  Clay  V.  Harrison,  Uoyd  &  Wels.  (v)  Uoyd  &  Welsby,  111  - 114. 

Eq>.  104.    See  the  ruling  of  Lord  Tenteiu  (w)  10  B.  &  Cr.  106. 

den, ibid.  ill.  (x)   Sparkes  v.   Marshall,  3  Bingh. 

(»)  Clay  9.  Hanison,  10  B.  &  Cr.  00.  N.  C.  761. 

106.  (y)  Ibid. 


1  See  2  Doer,  Ins.  53, 54,  f  33^  and  in  note ;  oiue,  232,  in  notes ;  Hancox  v.  Fishing 
Ins.  Co.  3  Saomer,  142;  Kenny  v.  Clailnoa,  1  John.  385 ;  Warder  9.  Horton,  4  Bin- 
Mf,520. 
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Art.  7.  Insurable  Interest  of  the  Ship-owner  and  Charterer 

in  Shipj  Freight^  8fc. 

§  113.  The  owner  has  in  all  cases  an  insurable  interest  in 
the  ship :  even  where  he  lets  out  his  ship  under  a  contract  of 
affreightment  to  a  charterer,  who  covenants,  in  case  of  loss, 
to  pay  him  her  full  estimated  value,  he  has  still  a  right  to  in- 
sure to  the  full  amount ;  for  he  is  not  bound  to  trust  exclu- 
sively to  the  credit  of  the  charterer,  but  may  likeivise  protect 
himself  by  a  policy  of  insurance,  (z) 

The  charterer  also  has,  in  such  case,  an  insurable  interest 
in  the  ship,  to  the  full  extent  in  which  he  is  liable  to  damage 
by  her  loss :  thus,  in  the  United  States,  where  the  owner  of 
one  half  of  a  schooner  hired  the  other  half,  with  a  covenant, 
that,  in  case  of  her  being  lost  within  the  t^rms  of  the  charter- 
party,  he  would  pay  the  other  part-owner  the  value  of  his 
moiety,  he  was  held  to  have  an  insurable  interest  to  the  full 
value  of  the  ship,  (a)  ^ 

Generally  speaking,  the  shipowner  alone  has  an  insurable 
interest  in  freight,  whether  by  that  word  he  meant  freight, 
properly  so  speaking,  viz.  the  sum  payable  to  him  for  the 
carriage  of  goods  in  his  ship  on  their  arrival,  or  whether  it  be 
used  to  signify  what  may  more  correctly.be  called,  charier 
money  ;  t.  e.  the  price  paid  him  for  the  hire  of  his  ship  under 
a  contract  of  affreightment.^ 

In  some  cases,  however,  the  charterer  may  have  an  in- 
surable interest  in  freight :  as  where  he.  has  covenanted  by 
charter-party  to  pay  a  given  sum  for  the  hire  of  the  ship  to 
the  owner,  and  then  employs  the  ship  so  hired  for  the  trans- 
*port  of  other  people's  goods  on  freight,  there  seems  no  doubt 
that,  as  he  stands,  pro  hdc  vicCy  and  with  regard  to  the  ship- 
pers of  the  goods  as  shipowner,  he  has  an  insurable  interest 


(«>  Hobbs  V.  Hannam,  3  Camp.  93.        cited  1  Fhfllips  on  Ins.  131.    Claik  «. 
(a)   t  Oliver  v.  Greene,  3  Mass.  133,    Ocean  Ins.  Co.  16  Pick.  294. 


1  An  agreement  by  the  charterer  to  insure  the  ship,  has  been  held  to  give  him  aa 
insurable  interest,  in  the  same  maimer  as  an  agreement  to  pay  for  her,  if  lost.  The 
court  said,  "the  assured  must  have  a  &ond,/{<i!0interest,  but  that  interest  may  exist 
without  a  legal  title  to  the  property.'*    Bartlett  v.  Walter,  13  Mass.  267. 

s  AnUf  200,  et  seq.  and  notes;  219,  et  seq.  and  notes. 
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in  the  freight  he  so  expects  to  eara ;  ^  at  all  events,  for  the  insurable  in- 
surplus  by  wbbb  such  freight  exoeeds  the  sum  he  has  en-  owner  and 
gaged  to  pay  the  shipowner  as  charter  mouey  (6),  even  ^      '^' 


And  alto  ia  thm 


though  such  surplus  may  partly  arise  from  carryiag  his.  own  profit  arwiog 
goods  in  the  ship ;  for,  as  it  is  elepr  law  in  this  country  that  hiTS^o'^oo^ 
the  skipowner  has  an  insurable  intet est  in  the  benefit  which  ^  ^  "^p- 
he  expects  to  derive,  or  the  profit  be  expects  to  makci  by 
carrying  his  own  goods  in  his  own  ship,  and  may  protect  this 
iottf  est  under  a  general  insurance  on  freight  (e),  lliere  is  no 
reason  why  the  charterer^  who,  under  the  ciicumstanoes  sup- 
posed, stands  in  the  same  position,  may  not  do  the  same,  {d) 

If  a  person  selU  a  ship,  reserving  bis  right  to  receive  SuhTSip!^ 
fireight  in  respect  of  all  goods  that  may  be  carried  in  it  for  wwrvtivra 
the  voyage  insured,  he  seems  to  stand  precisely  in  the  situ-  fre%kt  fx  the 
alion  of  a  charterer  who  takes  goods  on  freight,  and  ought,  voyage. 
therefore,  to  have  the  same  insurable  interest  in  the  freight 
expected  to  be  earned  on  the  voyage  iosinred.  {e) 

If  the  charterer  of  a  vessel  has  covenanted  by  the  charter-  SiTa^njOTSm 
perty  that  he  will  pay  a  named  sum  as  dead  freight  on  the  ^®  iaiereat^m^ 
arrival  of  the  ship,  in  case  she  should  be  prevented  by  pdlti-  aeif  againit  kw 
eal  or  other  circumstances  from  discharging  her  outward,  or  from'having? 
shipping  her  return  cargo,  and  be,,  consequently,  obliged  to  ^^li^^f 
return  unloaded,  he  has  an  insurable  interest  to  the  extent  of 
the  sum  be  has  so  bound  himself  to  pay,  and  may  protect 
himself  against  the  eventual  loss  of  having  to  pay  it,  under  a 

(4)  Tbe  AiiieriQ«e.oaie  of  t  Mellen  v.  C^m^  above  cited ;  but  the  caae  ef  FUot 

Netional  Ins.  Comp.  1  Hall,  452,  cited  in  9.  Flemyng  was  not  adverted  to. 

1  PhUfa'paon  Ins.  14 1, 142*  ia  centra;  but  («)  Tbe  contrary  has  been  decided  in 

a  appears  wroagly  decided.    See  tbe  ob-  ti»  Uhited  Sutea,  t  Ril«f  «.  l>eM«M»  7 

•efvatiooa  of  Mr.  Phillipti  Imo  citato^  and  Joha.  522 ;  but  thii  decision,  as  Mr.  Phil- 

abo  vol.  i.  p.  201.  lipa  haa  ably  pointed  out,  doea  not  reift  oil 

(r)  Flint  9.  Flemyn^,  1  B.  A:  Ad.  45.  aatisfactory  gioundi.    8ee9l  PhUUpa  on 

SMraiixe.J^iMgiV^nuBib.  M.G.519.  Iiw.  140,  SDO.     Mr.  Duer  afraea  with 

(<0  Tbe  ooBtraiy  was  held  in  the  Amer-  PhilUpa  in  the  propriety  of  the  censure  of 

case  of  tBAellen  9.  National  Ins.  the  above  decisioo.    2  Ouer  Ins.  453,147. 


t  In  Clark  9.  Ocean  Ins.  Co.  16  Pick.  204,  Mr.  Justice  Patnain  raid :  — '*  A  inep> 
6hant,  who  has  chartered  m  ship  may  set  her  op  as  a  general  freighting  ship,  and  he 
would  stand  as  owner,  ^roAffc  Vice,  In  relatkm  to  those  who  should  load  her.  He 
wouM  assume  the  risks  of  the  dangen  of  the  seas  in  respect  to  them,  just  as  the  origi- 
mtX  or  abaolute  owner  had  assumed  the  risks  in  rsspect  to  him.  If  the  merehant  had 
agraed  to  pay  one  tbooaand  doUan  for  tbe  hire,  and  was  to  have  two  tbousand  doUan 
ksMtk  tboee  wfa«  k)adcd  bar  under  aad  by  his  pcfuu8Mo«»  it  would  be  vwrjr  deafi  that 
ke  hadone  tbonsand  dollaxsat  his  own  risk  in  caae  of  tbe  kw  of  lk»ab#.'' 

▼OL.  I.  23 
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policy  In  which  the  underwriters  bind  themselves  to  pay  a 
^Hotal  loss,  in  ease  the  ship  should  be  prevented  from  unload* 
ingy  &c.  in  the  terms  of  the  charter-party.  (/) 

The  risk  insured  against  in  this  case  was  the  risk  of  the 
vessel's  not  being  allowed  to  unload  &c,  by  the  foreign  go- 
vernment at  the  port  of  discharge,  the  only  risk  against  which 
the  charterer,  under  the  terms  of  the  charter*party,  was  inte- 
rested on  insuring;  there  is  no  doubt  that  the  shipowner 
might  also  have  insured  his  interest  in  the  freight  under  a 
common  policy  against  ordinary  sea  risks,  (g) 

The  charterer  of  a  ship,  who  has  advanced  money  under  the 
terms  of  the  charter-party  in  part  paymaU  ofihefreigldj  has 
an  insurable  interest  in  the  money  so  advanced ;  for  as  such 
money  could  not,  in  case  <A  the  loss  of  the  ship,  be  recovered 
back  by  the  charterer  from  the  owner  (A),  the  loss  of  the  ship 
would  involve  the  loss  of  the  money  advanced  (t)  but,  in 
order  to  give  him  such  an  insurable  int^est,  it  must  very 
distinctly  appear,  by  clear  and  explicit  wc»rds  to  that  eflect  in 
the  dtarter*party,  that  the  money  advanced  is  an  advance  in 
pert  payment  of  the  freight,  {j)  ^ 

Hence,  where  the  covenant  as  to  payment  of  freight  in  a 
charter-party,  on  a  ship  bound  from  Liverpool  to  Maranham 
and  back,  was  in  the  following  terms :  **  Such  freight  to  be 
paid  as  fcHlows,  viz.  120L  British  sterling  for  freight  of  the 
outward  cargo  to  Maranham,  and  as  much  cash  as  may  be 
found  necessary  for  the  ship's  disbursements  at  Maranham,  to 
be  advanced  by  the  charterer  or  his  agents  to  the  master 
when  required,  free  from  interest  or  commissions  &c.  and  the 
residue  of  smeh  freight  to  be  paid  on  the  delivery  of  the  cargo 
in  Liverpool,"  &c. :  Lord  EUenborough  and  the  Court  of 
King's  B^nch  held,  that,  under  the  special  terms  of  this 
charter-party,  the  money  advanced  must  be  held  to  have  been 


(/)  PuDer  V.  Stamforth,  11  East,  233.  De  Silyale  e.  Kendall,  4  Maule  ll  SeL  37. 

See  tam>  Puller  e.  CHofer,  12  Beat,  121  (t)  See  the  obaerratioiia  of  Baylejr,  J., 

PoUera.  HalUday,  13.Ea8t,494.  fa  ManfieU  a.  Mahiaiid,  4  B.  It  Aid. 

(g)  SeetbeobaervaiwDaoriPhiDipaoci  989. 

luL  140.  (J)  Abbott,  C.  J.,  in  Mansfield  a.  Mait^ 

(A)  Anoaymoua  oaae,  2  Shower,  283.  land,  4  B.  4t  Aid.  969. 


>  8eelPhJll.lfla.l48tol49;  Olaifea.OoeaAlni.  Oa.  lSPioli.2S3,2S4; 
a.  Ball,  4  OaBM^  4». 


OV  JHSimABU  IHTl&JBtt.  JM7 

advaoted  specifically  on  account  of  freighti  and,  therefore,  inmnUe  iii- 
^upon  the  loss  of  the  ship,  before  any  freight  earned,  could  owur  and 
not  be  recovered  back  by  the  charterer  from  the  owner,  as  ®*^'^**^- 


money  had  and  received.  (Jb)  ^^^ 

*'  In  this  case,''  as  Lord  Tenterden  remarks,  '<  the  instrU" 
wutU  was  Huiiomly  framed^  »oa$to  make  the  freighter  lose  the 
mimey  adwmeed  by  ktm^  unless  the  owner  reaped  ike  ben^  by 
the  ship's  coming  home  safe!'*  (/) 

Where,  however,  the  charter-party  does  not,  on  the  iace  Where  h  does 
of  it,  clearly  and  distinctly  import  that  the  sum  advanced  is  appear  on  tL 
to  be  a  payment  in  advance  specifically  of  freight,  it  is  to  be  otM^r-puty, 
regarded  as  a  mere  loan,  which  the  freighter  may  recover  Jj^^?*"* 
against  the  owner,  and  in  which  he  has,  therefore,  no  insur-  speclficanypaid 
able   interest,  as  he  runs  no  risk  of  losing  it  by  the  perils  nH]^  tLe  ad- 
insured  against ;  hence,  where  the  memorandum  of  charter-  ^!l|^*Ua 
party,  after  stipulating  for  the  amount  of  freight,  and  the  tb^lhaitm  te 
mode  of  its  payment,  merely  contained  the  words,  "  The  cap*  'TJSf h^im. 
lain  to  be  supplied  with  cask  for  ike  ship^s  use,^^  the  court  oo  insuraUa 
held,  that  the  charterer  bad  no  insurable  interest  in  bills  of  n^.^^ 
exchange  drawn  on  him  by  the  master  in  respect  of  cash  so  Maitiaad. 
supplied,  it  not  appearing  by  the  charter-party  to  be  advanced  58S.' 
aa  a  part  payment  of  freight,  (m) 

Where,  in  the  case  of  a  ship  chartered  for  a  voyage  from  Winter  «.  Hal- 
Boeooe  Ayres  to  Canton  and  back,  it  was  stipulated  by  the  2'a  StAd. 
charter-party  that  the  freighters  should  pay  for  the  use  of  the  ^^' 
ship  ^^for  ike  voyage  1&,(K)0  dollars,  in  manner  following :  tiz. 
iss  China,  all  the  sums  that  might  be  necessary  for  the  payment 
of  port  charges  and  other  incidental  expenses  (the  latter  not  to 
exceed  2000  dollars),  and  the  balance  at  thirty  days  after  the 
skip^s  return  to  the  port  of  Buenos  Ayres  :  "  Lord  Tenterden 
admitted,  that  the  freighters  had  an  insurable  interest  in  pay- 
ments  made  under  this  stipulation  by  their  agents  at  Canton, 
in  respect  of  port  charges  and  incidental  expenses ;  but  he 
*seems  to  have  considered  that  they  could  only  insure  such       *  262 
iatet est  by  a  policy,  specialty  purporting  to  be  ^^  on  mon§y 

<i)  De  Savaie  a.  Kendall,  4Maaleds  (/)  Wr  Abbott,  C.  J.,  in  4  B.  a  Aid. 

Sal  87.    I^Md  BlMborou«ii  and  Mr.  J.  SB9. 

Dampier  laf  aome  sIreM  opon  the  worda  (a»)  Manikeld  v.  Mahland,  4  B.  A;  Aid. 

"Ine  fipm  mtertu  amd  §ommim§n^^  SB2.    See  alao  Saondan  a.  Draw,  3  B. 

aa  abowing  that  the  money  advanced  waa  a  Ad.  44S. 
Ml  intended  to  have  been  a  kian. 


iDsanbie  in-      paid  for  sliipmetit  of  goods  to  be  transported  to  Buenos 
(Twtier  and  ^    Ayres,*'  and  not  by  a  general  policy  on  freight,  (n) 

eharteivr. 

I 

Art.  8.  Insurable  Interest  of  Captors^  Prize  Agents^  ^. 


Inorabie  ID-  §  114.  The  insurable  interest  of  captors,  prise  agejtts,&e. 

toi^prize*^     in  captured  property,  has  been  the  subject  of  Tery  elaborate 
•gents,  &c.       ^^^  refined  discussion  in  the  English  courts. 

The  first  case  in  which  the  question  arose  was  that  of  Le 

Cras  f>.  Hughes,  before  Lord  Mansfield,  generally  known  in 

insurance  law  as  the  Omoa  ease. 

Tbm  oAcen  The  facts  of  the  case  were  shortly  these :  a  detachnnent  of 

ihfpof  war        the  sca  and  land  forces  of  Great  Britain,  under  the  respective 

«bb  imejlnt^   Commands  of  Captains  Luttrell  and  Dalrymple,  jointly  cap- 

""^^aS«  in  a   ^wred  the  fort  of  Omoa,  and  two  Spanish  register  ships  then 

prjMiteken,       lying  Under  its  protection ;  one  of  which  ships,  the  St.  Domingo 

VuieMa  and'  together  with  her  cargo,  was  insured  on  account  of  the  officers 

laAd^forcea       ^^  erews  of  the  ships  under  Captain  Luttrell  ^^  at  and  from 

U  Cras  V.        Omoa  to  London ; "  the  sb^,  laden  with  captured  property, 

Omoa  case.       was  lost  ou  ber  homcward  voyage  by  the  perib  of  the  sea ; 

and  an  action  being  foronght  on  the  policy,  averring'  the 

interest  to  be  in  (he  officers  and  crews  cf  the  ships^  two 

questions  were  made,  *— 

1.  Whether  the  sea  officers  had  an  insurable  interest  under 
the  then  prize  act  (19  Geo.  III.  c.  67.) 

S.  Whether  possession  of  the  ship  would  entitle  them  to 
insure  upon  the  bare  contingency  of  a  future  grant  from  the 
crown. 

The  consideration  of  the  second  question  beeame  unneces* 
•ary,  except  speculatively,  for  Lord  Mansfield  was  clearly  of 
opinion  that  the  offices  and  crew  had  an  insurable  interest 
under  the  priae  act.  The  objection  on  this  point  was,  that 
263  *  *^^  capture  was  not  a  sole  capture  by  the  sea  forces,  but  a 
capture  by  the  land  and  sea  forces  jointly. 

As  to  this,  Lord  Mansfield  said,  ^^  The  act  gives  to  the 
officers,  seamen,  marines,  and  soldiers,  on  board  every  ship 
of  war,  the  sole  property  in  all  ships  and  goods  which  they 
shall  take  during  war,  after  condemnation,  it  does  not  require 

(n)  Winfer  v.  H«MimaiHl,  2  B.  &  A<i    port.    See  mnte^  Chap.  IX.  Desci^itiQa 
649.    The  dicta  of  Lord  Tentefdea,  abova    of  Subject  imured  in  the  Folic/, 
referred  to,  are  in  pp.  653,  658.  of  tbe  re- 
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tint  the  seamen  &nfp  shall  take ;  where  soldiers  assist,  ttetr  insurable  m- 
right  may  be  doabtfol,  hot  that  does  not  lessen  the  right  of  ton.  ^'^ 
the  navy." 

Tbns,  as  Lord  Bllenborough  remarks,  the  main  ground  of  The  main 
decision  iii  this  case,  was,  **  that  part  of  the  captors,  via.  the  S«i*?n  ihe*^* 
seamen,  were  considered  as  having  a  i^e^lerf  iniertsi  in  ike  skip  S'JtUie^ptow 
and  cargo  J  as  prize ,  to  a  certain  extent;  the  court  decided  had  a  right 
that  the  capture  was  within  the  prise  act,  and  the*  captors,  prUte 


therefore,  had  a  right  vested  by  that  act."  (o) 

It  is  true  that,  after  having  thus  disposed  of  the  first  que»>  Query,  whether 
tion,  which  was  alone  sufficient  to  decide  the  csuse.  Lord  ^SnA^S/a!^ 
Mansfield  thus  proceeded  :  —  ^Swodrfa 

*'  As  to  the  second  eround,  the  crown  ahoays  makes  the  mere  expecta- 
granif  and  ikere  ts  no  instance  to  ike  contrary.    Here  the  from  the  crowBi 
possession  is  in  the  assured,  and  a  certain  expectation  of  re-  ^^^^mk^I 
ceiving  the  property  captured,  from  the  crown,  which  gives 
him  an  interest  in  its  arrival."  (p) 

The  position  thus  advanced  by  Lord  Mansfield,  viE.  *'  that  Lord  Mansfield 
possession,  coupled  with  the  expectation  of  future  benefit,  ^atuLy^hadT 
founded  on  the  contin«ncy  of  a  future  ffrant  from  the  crown,  But  this  doc. 

-  ,  ,  .1  .  .1      *""e  »»"»*  DOW 

but  warranted  by  universal  practice,  amounts  to  an  insurable  be  regarded  as 
interest,"  has  been  considerably  shaken  by  the  observations  uioHty.  ^^ 
of  succeeding,  and  scarcely  less  eminent  judges. 

**If  the  Omoa  case,"  says  Lord  Eldon,  in  Luoena  tf.  OpinioaofLoid 
Craufurd,  ^'  was  decided  upon  the  expectation  of  a  grant  from 
ike  erownj  I  never  can  give  my  assent  to  that  doctrine. 
That  expectation,  though  founded  on  the  highest  probability, 
^as  not  interest,  and  it  was  equally  not  interest  wkatever  nrigki  f^  * 
kave  been  tke  chances  in  faivor  of  ike  expectation.  That 
which  was  wholly  in  the  crown,  and  which  it  was  in  the 
power  of  his  majesty  to  give  or  withhold,  could  not  belong  to 
the  captors  so  as  to  create  any  right  in  them."  (q)  Lord 
Ellenborottgh  in  Routh  v.  Thompson  (r),  and  Mr.  C.  J.  Tindal 
in  Devaux  v.  Steele  («),  both  seem  to  consider  that,  after  these 
observations  of  Lord  Eldon's,  the  doctrine  of  Lord  Mansfield, 

(e)  See  the  judgment  of  Lord  ElleB-  {p)  Le  Cras  e.  Hughes,  Marsh.  lOS. 

bomgh  in  Routh  v.  Thompson,  11  East,  Parte.  968.  8lh  ed.   3  Dongl.  bl. 

fp.  433, 434.    That  capton  of  a  prise  te  {q)  Luoena  w.  Graufatd,  S  fiot.  ds  PwL 

eaee  of  joint  enptare  hxw  an  insurable  N.  B.  323. 

iMerrst  in  such  prins  under  the  43  O.  3.  (r)  11  East,  434. 

e.  72,  is  clearty   proved  by  Stiriing  v.  (s)  6  Bingh^M.  C.  370,  371. 
yaiighaB,il£Mt,619. 

23* 
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imnaAe  w-     if  it  can  fltill  be  treated  as  a  binding  authority,  must  be  oon« 

ton.  fiidered  incapable  of  being  extended,  and  as  confined  to  cases 

~^  falling  strictly  within  the  same  circumstances. 

i^^^ien.  Lord  Eilenborough,  with  reference  to  Le  Cras  v.  Hngbes, 

says,  that  what  was  there  held,  ^^  in  respect  to  a  coniiiigeney  cf 
ike  nearly  certain  Mndy  which  was  then  under  consideration," 
would  afford  no  rule  for  cases  diflferently  circumstanced ;  and 

and  Chief  J.  Qhtef  J:  Tindal  particularly  notices  the  expressions  of  Lord 
Mansfield  :  '^  The  crown  abaays  makes  the  grant,  and  there  is 
no  instance  to  the.  conirarp.^^ 

l^^hof the         The  law,  therefore,  on  this  subject  may  perhaps  still  be 

this  point.  taken  to  be  that  possession,  Coupled  with  the  expectation  of  a 
fnture  grant  from  the  crown,  may  still  give  an  insurable  in- 
terest ;  but  only  in  cases  where  a  long  and  uniform  coarse  of 
practice  can  be  shown  for  the  crown  always  to  make  such 
grant,  and  no  instance  can  be  given  to  the  contrary* 

Lord  Eldon,  while  dissenting  from  the  doctrine  tiiat  the 
mere  expectation  of  a  grant  from  the  crown  could  amount  to 
an  insurable  interest,  admitted  that  the  right  of  the  captors  to 
insure  might  have  been  put  on  other  grounds*  '^  The  cap- 
tors,*'  said  his  lordship,  ^^  not  only  had  the  possession,  but  a 
possession  coupled  with  the  liability  to  pay  costs  and  charges, 
if  they  had  taken  possession  improperly,  and  also  a  liability 
to  render  back  property  which  should  turn  out  to  be  neu- 
265  •       tral."(/) 

Captors  in  poe-       It  was  upon  this  Tery  ground  that   Lord  Kenyon   had 

Mfluoo  of  a  .11.  ,  1     .  0  .       .       i.  .. 

priie  are,  in       previously  put  the  insurable  mterest  of  captors  in  the  follow* 

Uabfe^^y^'    *ing  case.     In  the  year  1797,  three  English  captains  had 

ch!!!l^  ifthe    captured  the  ship  Westcapelle  and  her  cargo,  as  a  Dutch 

d^^*ro»ttri*  P**^^'  ^^^  ^**®''  agents  bad  caused  insurance  thereon  to  be 

taken;  they      made  on  their  account.     The  ship  and  cargo  were  afterwards 

en  Uus  gi^ttd    claimed  on  behalf  of  Theodore  Lyman  and  other  American 

Si^'i^mch  owners,  to  whom,  by  a  decree  of  the  English  Court  of  Admi- 

pn»-  ralty,  they  were  ultimately  restored,  with  the  exception  of  a 

ST.  Rep.  iM.    Mtiall  part  of  the  cargo,  which  was  condemned  as  enemy's 

properly  ;  the  captors  upon  this  claimed  a  return  of  preraiiira, 

in  respect  of  the  ship  and  such  part  of  the  cargo  as  bad  been 

decreed  to  be  restored.   The  court  refused  their  claim.  Lord 

Kenyon  said,  ^<  the  assured  bad  possession  of  the  captured 

(0  S  Boa.  4c  Pull.  N.  R.  22a 
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property,  and  from  that  possession  certain  rights  and  duties  inrambto  in- 
TMulted.     If  it  was  a  legal  capture,  the  captors  were  entitled  ;  {oS*  ^****" 
if  the  capture  was  improperly  made,  they  were  liable  to  be       '' 
called  to  account  in  the  Courts  of  Admiralty,  where  they 
might  be  amerced  in  damages  and  costs.      It  was  important 
to  them  to  iake^  care  that  tliere  should  be  something  forik- 
coming  to  answer  the  amount  of  these  damages;    on  this 
^ound,  therefore,  I  am  clearly  of  opinion  that  the  assured 
bad  an  insurable  interest*"  (u) 

The  next  case  that  arose  was  that  famous  one  of  the  Caceofthe 

_^  Dutch  oominit* 

Dntch  commissioners,  which,  for  more  than  eight  years,  was  sion.* 
litigated  in  the  English  courts  of  law,  and  in  the  House  of  Hunt^r'^s^t. 
Lords  gave  rise  to  one  of  the  most  elaborate  and  ingenious  A- 1^. 
legal  <liscussions  ever  raised  upon  a  point  of  maritime  law.  (t;)  cnniru^*^(b»- 
The  facts  of  the  case  were  as  follows :  —  Holland,  having  cb^\?er  cham- 
been,  in  the  coarse  of  the  year  1794,  overrun  and  occupied  ^''^  |^-  * 
by  the  armies  of  the  French  Republic,  with  whom  we  were  Lucena  v. 
then  engaged  in  the  terrible  wars  of  the  Revolution ;  and,  it  ^""he'H^ 
•  appearing  highly  probable  that  her  reduction  to  French  sub-  goJ^^fplu  N 
jection  might  be  permanent,  our  government,  by  an  order  Rep.  269. 
in  council  of  February  1795,  directed  that  all  Dutch  ships       *  266 
bound  to  and  from  the  ports  of  Holland  should  be  seized  for  Cr8ufirrd'(r«. 
the  pinrpose  of  being  brought  into  this  country  and  there  T^^J^^^*^^^ 
provisionally  detained.    With  a  view  to  provide  for  the  cus-  statement  of 
tody  of  the  ships  that  might  be  brought  in  under  this  order, 
an  act  was  passed  empowering  his  Majesty  in  council  to  ap- 
point commissioners  for  the  care,  management,  sale,  or  other 
disposal,  according  to  his  Majesty's  instructions  of  all  Dutch 
ships  or  cargoes  *^  which  had  been^  and  might  be  thereafter ^ 
detained  m  or  brought  into  the  ports  of  ike  United  Kingdom;^^ 
and  on  the  15^  June^  1795,  a  commission  issued,  under  this 
act,  to   Craufurd  and  others,  appointing  them  to  act  as 
commissioners  for  the  purposes  specified  in  the  act  (i.  e,  for 

« 

(«)  Boehn  9.  Bell,  8  T.  Rep  154.  Se«  Lords  under  the  nine  name,  in  1S06  (2 

thejudfrnentofLordKenyoD,  ibid.  161.  Boa   &  Pull.  N.  R.  269.)    It  then  came 

(v)    Tlie  case  firat  came  before  the  before  Lord  EUenborough  at  the  sitting 

Court  of  King's  Bench  under  the  name  of  after  Michaefanaa  Term,  1606,  on  the  *•- 

Cnufttrd  v.  Hunter,  in  1708  (8  T.  Bep.  iur4«kn99Q^  and  was  ultimately  disposed 

13.)     It  came   before    the    Exchequer  of  by  the  House  of  Loids  oo  the  29th 

Chamber  as  Lucena  9.  Craufurd,  in  1802  of  June,  1806^  as  Luoena  v.  Cranluid,  1 

(3Bos.<lPaU.75.)    Befbiu  the  House  of  Taunt.  3M. 
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iDrantiein-     the  disposal,  Under  directions  from  the  Privy  Council  of 
ton.  soch  Dutch  property  as  shauU  be  detained  in  or  brought  into 

British  ports).  Before  th»  eommission  was  issued.  Captain 
Essington,  of  the  Soeptre  man  of  war,  in  company  with  some 
East  India  Company's  ships,  acting  under  the  order  in 
council  of  February  1795,  had  captured  a  fleet  of  Dutch 
merchantmen,  homeward  bound  from  the  African  coast  and 
the  East  Indies,  and  carried  them  into  St.  Helena,  for  the 
purpose  of  being  brought  into  this  country.  Accordingly,  on 
the  2nd  cf  Julp^  four  of  these  ships,  the  Hcx^hley^  the  DoT" 
drechtf  the  Surckeance^  and  the  Zeelelye^  sailed  from  St.  He- 
lena with  their  Dutch  cargoes  on  board  for  this  ooantry,  and 
on  the  22d  of  August  (w)  Craufnrd  and  his  co-commission* 
ers,  having  received  notice  to  that  effect,  caused  an  insurance 
to  be  effected  on  these  ships  and  their  cargoes  on  their  own 
account^  under  the  name  and  style  of  *'  The  Honorable  Com- 
missioners  for  the  sale  of  Dutch  property.^*  All  the  four  ships 
thus  insured,  together  with  their  cargoes,  were  totally  lost 
before  arriving  in  this  country ;  one  of  them,  however,  the 
Zeelelye,  was  not  so  lost  till  after  the  i5th  of  September  ;  this 
date  is  important,  because  on  that  day  a  proclamation  of 
267*  *  reprisals,  in  other  words,  an  open  declaration  of  war,  was 
made  by  his  Majesty  against  the  ships,  goods,  and  siibjeetB 
of  the  United  Provinces. 

On  the  loss  of  the  ships  becoming  known,  Craufurd  and 
his  co-commissioners  brought  an  action  upon  the  policy, 
averring  the  interest,  in  the  first  count  of  the  declaration,  to 
be  in  themselves^  '^  cls  such  commissioners  ; ''  in  the  second  count, 
to  be  in  the  crown. 
QoestioD  in  the  The  main  question  in  the  cause  was,  whether  the  pteintifi, 
under  the  circumstances,  had  an  insurable  interest,  under  the 
commission,  in  the  ships  and  cargoes  insured  before  their  ar- 
rival in  this  country. 

It  would  be  out  of  the  question  to  report  at  length,  and 
useless  to  attempt  to  abridge,  the  able  and  ingenious  dis- 
quisitions to  which  this  question  gave  rise  ;  the  reader  must 
be  referred  to  the  reports  at  large,  especially  to  the  judgment 
of  Mr.  J.  Chambre  in  the  Exchequer  Chamber  {x) ;  of  the 

(v)  1  Taunt.  389.  (a^  3  Bos.  &  Pat).  99—109. 
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same  learned  judge  (y),  of  Mr.  J.  Lawrence  (r),  and  of  Lord  imimbfe  in- 
Eldon  (a),  in  House  of  Lords.  tow.      **^ 

In  tbe  Court  of  King's  Bench,  Lord  Kenyon  and  the  rest  judetDent  of 
of  tbe  court  held  that  the  plaintiffs  had  an  insurable  interest  Kkig'^B^^ih. 
soflicient  to  sustain  the  firti  count  of  the  declaration^  either 
aa  trustees  for  the  crown  or  for  the  parties  who  should 
tritimately  be  entitled;  as  consignees;  or  as  prize  agents; 
and  judgment  accordingly  was  given  for  the  plaintiflb  for  the 
whole  sum. 

In  the  Exciiequer  Chamber  this  judirment  was  affirmed  by  Judgment  of 

the  iiinioi*itv  oi 

a  majority  of  the  judges,  including  Mr.  J.  Heath  and  Lord  thenitig^sio 
Alvanley  ;  Mr.  J.  Chambre  delivering  a  very  forcible  opinion  ctombcr  "^ 
the  other  way. 

The  grounds  on  which  the  majority  founded  their  judg- 
ment, were  substantially  the  same  as  those  which  had  pre- 
vailed with  the  Court  of  King's  Bench  ;  and  rested  on  the 
principle,  '<  that  an  inchoate  interest^  though  imperfect  till  a 
given  contingency  shall  take  place^  is  nevertheless  insurable.{b)       *  ^^^ 

•  Mr.  J.  Chambre,  on  the  other  hand,  rested  entirely  on  Mr^^cta*!- 
the  fact  that,  under  the  terras  of  the  act  and  the  commission,  ^!^  in  the  Ex- 

'  '   chequer  Cbam- 

the  powers  of  the  commissioners  were  strictly  limited  to  the  bvr. 
case  of  Dutch  ships  actually  brought  into  the  ports  of  the 
United  Kingdom^  and  provisionally  detained  there  ;  that,  as, 
in  the  present  case,  the  ships  had  never  been  brought  into 
this  coimtry  at  all,  they  had  never  become  tbe  objects  of  the 
plaintiff's  authority  or  powers  under  the  commission,  and  con- 
sequently that  they  had  no  such  relation,  concern,  or  interest 
therein  as  to  entitle  them  to  insure. 

When  the  case  came  before  the  House  of  Lords,  eight  of  ^^^S^rii^of 
tbe  judges  were  of  opinion,  upon  the  same  grounds  as  before,  the  mcfees  m 
that  the  plaintiflb  had  an  insurable  interest,  sufficient  to  sus-  Lords. 
tain  the  first  count;  'Mhey  had  a  contingent  interest,  and, 
supposing  the  intentions  of  the  crown  to  remain  unaltered, 
nothing  stood  between  them  and  the  vesting  of  that  con- 
tingent interest  but  the  perils  injured  against."  (c) 

Mr.  J.  Chambre  adhered  to  his  former  opinion,  which  was  ^^^f^^ 
supported  by  Mr.  J.  Lawrence  (in  a  judgment  marked  by  his  ^'^fXt^^- 
usual  ability,)  by  the  great  authority  of  Lord  Eldon,  by  Lord  the  hou«e  of 


Lords. 


(y)  S  Bos.  Ic  Pull.  N.  &  S96-a00. 
(x)  Ibid  300-307. 
(a)  Ibid.  Sift- an. 


(ft)  3  Bos.  It  Poll.  fiS. 

<s)  3  Bos.  It  PttU.  N.  R.  980- 206. 
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Erskine;  and,  as  it  sbould  seem,  rather  boweTer  by  the 
known  course  of  bis  subsequent  decisions  than  by  any  thing 
that  fell  from  him  at  the  time,  by  Lord  Ellenborough.  {d) 

To  these  learned  persons  the  plaintiff's  elaim  of  interei^ 
seemed  to  have  ^<  no  other  foundation  than  a  mere  naked  ex- 
pectation of  acquiring  a  trust,  or  charge,  respecting  the  prop- 
erty, without  a  scintilla  of  present  right,  either  absolute  or 
contingent  (e) ;  by  the  letter  of  the  commission  and  the  stat- 
ute, they  remarked,  the  plaintiff's  care  was  confined  to  ships 
which  had  been  detained^  or  might  be  brought  into  ike  ports  of 
this  kingdom  ;  so  that,  until  arrival  here,  no  Dutch  prop^tj 
was  clothed  with  those  circumstances  which  designated  it  to 
be  the  object  of  their  commission,  and  made  it  their  duty  to 
interfere  in  its  preservation.  (/) 

^Under  these  circumstances,  they  professed  themselves  nn* 
able  to  conceive  an  interest  dependent  on  a  thing,  with  which 


liord  Eldon'a 
defiaitioa  of 

insurable  intei^  thing  the  persons  supposed  to  be  interested  had  nothing  to 
do  {g) ;  and  Lord  Eldon,  in  particular,  declared  he  could 
^^  not  point  out  what  is  an  interest,  unless  it  be  a  right  in  the 
property^  or  a  right  derivable  out  of  some  contract  about  the 
property,  which  in  either  case  may  be  lost,  upon  some  contin- 
gency affecting  the  possession  or  enjoyment  of  the  party."  (A) 
CJuemtdown  Notwithstanding,  however,  this  clear  declaration  of  opinion, 
noDo  00  a  col-     their  Iqrdships  did  not  directly  reverse  the  decision  of  the 
''^'*^"   majority  of  the  judges,  but,  upon  the  advice  of  Lord  Eldon, 
sent  the  case  down  for  a  new  trial  under  a  venire  de  novo,  on 
the  following  collateral  ground. 

The  declaration  of  hostilities  against  the  United  Provinces 
took  plape,  it  will  be  remembered,  on  the  15th  of  September ; 
and  the  Zeelelye,  one  of  the  ships  insured,  was  not  lost  till 
after  this,  viz.  on  the  20th  of  September.  Damages,  never- 
theless, had  been  assessed  at  a  total  sum,  in  respect  of  all 
the  ships  lost,  including  the  Zeelelye.  As,  however,  the  House 
of  Lords  were  most  clearly  of  opinion,  that,  whatever  insur- 
able interest  (if  any)  the  plaintiffs,  as  commissioners,  might 
ever  have  had,  had,  at  all  events,  been  taken  out  of  them  by 
this  declaration  of  hostilities,  which  thenceforth  vested  the 


(d)  Chambre,  J.,  2  Bos.  «i  Pull.  N.  R. 
298-300.  Lawreaoe,  J.,  300-907.  Lord 
EldoB,  315-326.  Lord  EUaaborough, 
327.    Lord  Enkine,  328. 


(«)  Per  Chamlire,  J.,  200. 
(/)  P«r  LawMDoe,  J.,  ibid.  SOS. 
(£)  Per  Lawreace,  J.,  ibid.  306. 
(A)  Per  Lord  £ido%  ibid.  331. 
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ownership  of  all  captured  property  in  the  crown  ^  jure  beUij  it  insurable  m- 
followed  that  the  plaintiffs  had  no  interest  in  the  Zeelelye  at  ton?^    ^^ 
the  time  of  her  loss,  and  the  finding  of  the  jury,  inasmuch  as  "* 
it  gave  general  damages,  partly  made  up  of  the  average  loss 
on  the  Zeelelye,  which  ought  not  to  have  entered  into  it,  was 
erroneous.  , 

The  cause,  accordingly,  came  on  for  trial  before  Lord  2?^^'*"'*°' 
EUenborough  on  the  venire  de  novOy  when  a  verdict  was  found 
for  the  plaintifb  upon  the  second  count  of  the  declaration,  , 

which  averred  the  interest  to  be  in  the  king.  (/) 

Although,  however,  the  House  of  Lords  in  this  case  avoided  The  penh  of 
a  decision  diametrically  opposed  to  the  opinion  of  a  majority  Un^aU 
•tof  ihe  judges,  yet  the  subsequent  course  of  our  jurisprudence  ^VSunded^Si 
sufficiently  shows  the  influence  of  this  discussion  to  have  been  ^^^  oontin- 

''  ffent  grants 

adverse  to  all  claims  of  interest,  founded  on  mere  contingent  from  the  crowa. 
grants  from  the  crown.  *  270 

Thus :  in  pursuance  with  an  order  of  council,  of  September,  S?***^*^^***^ 
1807,  by  which  all  Danish  ships  were  directed  to  '^  be  de*  t»-  CraufunU 
tamed  and  brought  into  porty^  a  Danish  ship,  shortly  after  ^ISi^taJD^^^ 
the  publication  of  the  order,  was  seized  by  a  British  pri-  Sftcra^Sara- 
vateer,  and  carried  into  Lisbon  ;  whence,  after  being  repaired,  ^^  wL^^^*^ 
and  her  original  cargo  sold,  she  was  freighted  by  the  captors  under  an  order 
with  another  cargo,  and  sent  on  to  London.     She  sailed  from  ^ula  uld^ 
Lisbon  on  the  3rd  of  November,  and  on  the  12th  the  plain*  hII!^M?ns^ 
tifl&,  as  airents  of  the  captors,  effected  an  insurance  on  ship  i>|emterett^iii 

1  c     .    i  t     .  \^       ^  1         It*         .1   ^   ***•*'  o^**  n^^ 

and  freight,  on  their  account.  On  the  very  day  the  ship  sailed  on  the  gronnd 
(Nov.  3.)  a  formal  declaration  of  hostilities  had  been  made  snint framUia 
by  Great  Britain  against  Denmark.  Crown. 

In  the  course  of  her  homeward  voyage  (in  December)  the  Routh  v. 
ship  and  cargo  were  totally  lost,  and  the  plaintiffs  brought  n  SIIS|^. 
their  action  on  the  policy,  averring  the  interest  in  the  first 
count  to  be  in  the  captors,  and  in  the  second  to  l>e  in  the 
crown. 

When  the  case  came  the  first  time  before  the  Court  of 
King's  Bench,  it  was  decided  entirely  upon  the  first  count  ( j), 
and  the  sole  question  was,  whether  ihe  captors^  as  such,  had 
under  ihe  circumstances^  an  insurable  interest  f 

(•)  3  Bos.  &  PoH.  329.    A  bill  of  ex-  upon  eomisel  in  leply,  on  99th  June,  1606* 

oeptMos    WIS  taken  to   kis    kMdsbip's  Lucena  «.  CnuiMd,  1  Taunt«  384. 

jadgment,  which  was,  however,  affinned  {J)  This  was  because  it  was  expressly 

bf  the  House  of  Lords,  without  calling  stated  in  the  special  case  that  the  insurance 
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iDfurabicia-  It  was  Contended  that  they  had  on  two  grounds, — 

ton.  1.  Because   they  had  a  possession,  coupled  with  a  well 

^  grounded  expectation  of  a  grant  from  the  crown ; 

2,  Because  such  possession  rendered  them  liable,  either  to 
the  crown,  or  to  the  foreign  owner,  for  the  safe  custody  of 
the  ship,  and  therefore  gave  them  an  interest  in  her  safety. 

As  to  the  first.  Lord  Elienborough  remarked,  that  '^  as  the 
ship  had  been  taken,  not  as  prize  of  war  after  a  declaration  of 
hostilities  J  but  merely  under  an  order  in  council  to  detain  and 
bring  into  port,''  the  captors  had  no  claim  under  the  prize 
27X*  *act,  as  in  the  Omoa  case  ;  that,  under  these  circumstanceSi 
they  could  claim  nothing  as  of  right  from  the  crown,  and,  even 
if  the  ship  had  arrived  in  safety,  would  have  had  nothing 
^^  but  the  chance  of  a  grant : "  his  lordship  accordingly  held, 
that  they  had  no  insurable  interest  on  the  short  ground,  ^'  that 
a  man  has  no  right  to  an  indemnity  because  he  has  lost  the 
chance  of  receiving  a  giftV 

As  to  the  2nd  ground,  which,  it  will  be  recollected,  was  the 
foundation  of  Lord  Kenyon's  decision  in  Boehm  o.  Bell,  and 
approved  of  by  Lord  Eldon  in  Lucena  v.  Craufurd,  it  was 
held  by  Lord  Elienborough  to  be  inapplicable  to  the  present 
case ;  because  here  a  formal  declaration  of  hostilities  had  in- 
tervened before  the  loss,  which  at  once  vested  the  right  of 
ownership  in  the  crown,  put  an  end  to  all  claim  on  the  part 
of  the  foreign  owners,  and  freed  the  captors,  as  agents  for  the 
crown,  from  all  liability  of  acts  done  within  the  scope  of  their 
authority,  which  it  did  not  appear  that  they  had  in  any  degree 
exceeded,  (k) 

As,  however,  there  was  no  fraud  in  the  captors. in'effecting 
the  policy,  nor  any  thing  illegal  in  the  voyage  or  insurance, 
the  assured  were  held  entitled  to  recover  back  the  pre- 
miums, {k) 
But  where  the        ^^  ^^^  <^^®  j^^^  citcd,  the  captors  had  no  claim  to  priae 
priL'o/war  **  "*^^^'  ^^Y  prizc  acts,  for  the  ship  was  taken  before  the  decia-* 
and  the  capiora  ration  of  hostilities ;  where,  however,  they  have  such  claim, 
under  tiie  prize  ttic  following  casc  shows  that  they  have  an  insurable  interest 
anlostiribie^^^  in  ships  taken  as  prize  before  condemnation. 
KilSISd/*  ^*      "^^^  P"^  ^^^  ^^  CJ.  3.  c.  72.  s.  3.  vests  the  property  of 
SteHiDg  V.        all  prizes  taken  by  the  conjoint  force  of  the  army  and  navy, 

11  £a»l,  did. 

(i)  Epatli9.  XbMBfMKNii  11  East,  426. 
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in  the  ooojoiDt  captors  after  condenmation,  subject  to  the  losurabie  in- 
right  of  the  crown  to  release  the  prize  to  Hs  former  owners  ton.  ^  ^*^ 


before  coDdemiiationy  and  liable,  of  course,  to  sentence  of 
restoration  by  a  Court  of  Admiralty. 

LfOrd  EUenborough  held,  that  the  officers  of  the  army  and 
iieyy,  who,  after  declaration  of  war,  had  conjoinfly  taken  a 
priae,  bad,  under  this  act,  an  insurable  interest  in  it  on  their 
own  aceount  before  condemnation,  for  they  had  not  only  a 
right  *of  possession,  but  a  right  of  property  vested,  as  far  as  *272 
the  crown  bad  the  power  of  vesting  it,  liable  only  to  be  dis- 
possessed by  the  release  of  the  crown  before  condemnation, 
or  by  an  adjudication  of  the  Court  of  Admiralty  against  the 
eaptor8.(/) 

Httfaerto,  we  have  treated  solely  of  the  qnestion  as  to  the  in  aH  theM 
insurable  interest  of  the  captors  and  their  agents ;  in  most  of  bte^ter^*^ 
the  cases,  however,  the  declaration  contained  a  count,  aver-  )[!!I?L"ISL. 

'  '  '  crown  mim 

ring  the  interest  to  be  in  his  Majesty,  and  thus  raised  the  ^^^^^y.^,^. 
qoestion  as  to  the  insurable  interest  of  the  crown.  andapSk^' 

On  this  point  the  rule  is  clear,  that,  whether  the  insurance  tonorprue^ 
and  the  loss  took  place  before  or  after  open  declaration  of  J^^JiSSSi 
war  or  order  for  reprisals;    whether  the  parties  insuring  ^^ff  ^i^m^ 
efected  the  policy  under  the  orders  and  expressly  on  account  m&y  enare  to 

j>i  ••  ft  t*«  ■    the  benefit  of 

of  the  captors,  or  otherwise  ;  the  crown  has  in  aU  cases  an  the  crown  by 
inanrabie  interest  in  ships  lawfully  detained  and  captured  lia^^^^ 
under  any  Order  in  Council  to  that  effect :  and,  although  such 
insurance  may  not  have  been  originally  effected  to  protect 
the  interest  of  the  crown,  the  crown,  by  a  subsequent  ratifi- 
cation, may  adopt  the  insurance. 

Thus,  in  the  case  of  the  Dutch  commissioners,  although  it  Looana*. 
was  agreed,  that  the  commissioners  had  not  themselves  an  i  Taunt '3M. 
iosoraUe  interest ;  yet,  as  it  appeared  on  the  venire  de  novo 
tried  before  Lord  EUenborough,  that  a  letter  had  been  written 
by  Mr.  Rose,  the  then  Secretary  to  the  Treasury,  and  re- 
eaived  by  the  eommissioaers,  on  the  day  the  defendant  sub- 
scribed the  policy,  desiring  them  to  take  the  necessary  steps 
for  insuring ;  tbi§  was  held  to  be  a  ratification  by  his  Majesty 
of  the  act  of  the  commissioners  in  insuring,  sufficient  to 
support  on  avermeni  of  interest  in  the  crounty  although  the 
conmiissioaers  in  efiTecting  the  policy  had  done  so,  as  in  their. 


(0  WUImt  ff.  Tav^um,  11  Em,  61». 
TOU  U  24 
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Routh  V. 
Xhomp6oa, 
13  fia«t,  274. 


ElxpreaB  ratifi- 
cation does  not 


own  right,  iipon  the  mippooed  interest  they  bad  as  such  coin- 
missioiiers,  and  not  on  aoooiiDt  or  on  behalf  of  the  crown.  (») 

lo  this  case  it  was  contended,  that  taM  the  declaration  €f 
hostilities  the  king  had  no  insurable  interest  in  the  ships 
^detaioed  under  the  fMrevious  order  of  council,  he  not  having 
until  that  time  any  thing  more  than  a  prospect  or  specalation 
of  future  interest  in  such  ships.  But  the  decision  of  the  House 
of  Lords  imports  that  he  had  an  insurable  interest  as  w^  in 
the  ships  lost  before^  as  in  those  lost  after  the  declaration  of 
hostilities  ;  and  in  the  case  of  Kouth  v.  Thompson,  Lord 
EUenborougb  decbively  lays  it  down,  that  an  insurable  in* 
terest  vests  in  the  crown  from  the  moment  the  ship  is  law- 
fully captured  under  any  orders  in  council  for  her  detenti<Mi, 
although  the  insurance  may  be  effected  before  hostilities  have 
been  openly  declared,  {n) 

In  the  case  last  mentioned,  the  captors,  as  we  have  seen, 
were  held  to  have  no  insurable  interest  so  as  to  support  a 
count  (the  only  one  then  before  the  court,)  averring  the  interest 
to  be  in  themselves ;  when  next  brought  before  the  court  the 
interest  was  averred  to  be  in  his  Majesty,  and  in  addition  to 
the  facts  already  stated,  it  was  proved,  that  on  the  30th  of 
June,  1810  {which  was  exactly  one  year  after  the  judgmeM 
given  by  the  court  in  the  former  casCj)  an  order  in  council 
had  been  made,  by  which  his  Majesty  expressly  adopted  and 
approved  of  the  insurance  as  having  been  made  for  his  benefit. 
Upon  this  additional  evidence  the  court  unanimously  gave 
judgment  for  the  plaintiffs*  (o) 

In  both  these  cases  the  ratification  of  the  insurance  by  the 
crown  was  in  express  terms  ;  it  should  seem,  however,  by 
what  fell  from  the  court  in  the  case  of  Stirling  v.  Vai^han, 
and  upon  the  principle  that  the  law  will  presume,  if  nothing 
appears  to  the  contrary,  ;ffwl  every  person  accepts  what  is  for 
his  benefit^  that  captors,  in  every  case  of  legal  capture,  have 
an  implied  authority  to  insure  on  behalf  of  the  crown,  and 
may,  therefore  in  all  such  cases,  recover  on  a  count  averring 
the  interest  to  be  in  the  King,  without  any  express  subsequent 
ratification  by  him.  (p) 


(m)  Lucena  v,   Cranfuid,   1   Taunt,    borough,  Roath  9.  ThompeoD,  13  Eait, 
324.  284, 285. 

(n)  See  the  judgment  of  Lord  Ellen-       {o)  Routh  v.  Thompeon,  13  East,  274. 

•  (p)  SUrtingv.  yaughan,ll£a0l,e23. 


cor  nreuRAKLi  zgrwusst.  879 

The  position  of  Lord  Mansfield  in  the  OraoR  ease,  ibat  pos«  insurable  in. 
ion,  ^coupled  with  the  expectation  of  a  future  grant  from  ton.      ^^ 
tke  erown,  gives  an  insurable  interest,  can,  as  we  have  seen,       #274 
ooly  be  supported,  if  at  all,  in  cases  where  such  expectation  PoMewioo. 
is  wiuranied  hp  universal  preutice;  accordingly,  where  an  ^M^S!i^of 
insurance  was  effected  on  behalf  of  French  ship-owners  "  on  ? J^*S^SowL 
komUp  to  be  Mowed  Ay  Ike  French  govemmeni  am  ike  totmage  "  «"  °>J'J^^** 
of  a  South  Sea  whaler  ;  and  it  appeared  that  by  a  French  suraUe  interest 
law  any  vessel  engaged  in  the  South  Sea  fisheries,  which  tLT^makug* 
should  bring  baek  the  produce  of  its  fishery  to  the  amount  ^JS!^mr 
of  half  its  burden,  was  entitled  to  a  bounty  under  certain  variable. 

HeQoe  tKe 

conditions,  all  of  which,  however,  bad  not  been  complied  owner  of  a 
with  by  the  ship  in  question ;   but  no  evidence  was  given  biu^iiMuri^' 
that  there  had  been  an  uniform  practice,  without  exception,  ^J5?^jjj  * 
for  the  French  government  to  grant  such  bounty  under  the  may  be,  but  is 

•  ..  ^1  •!•.  n  ..       i*^  proved  al* 

enrcomslanoes ;  the  court  held,  that,  at  all  events,  m  the  wayatobe, 
abeenoe  of  such  proof,  the  expectation  of  a  bounty  must  be  iUnch  ^Um. 
regarded  as  a  mere  contingency,  and  was  not  an  insurable  ^''y^^  ^ 

ilrterest  (f )  Steele,  6  Bingh. 

The  law  in  the  United  States  as  to  this  subject  seems  to  ^^'of^jg 
be,  that  an  insurable  interest  in  prisses  can  be  acquired  only  ^^^  ^^ 
by  ao  actual  grant  from  the  government,  (r) 

Abt.  9.  Oiher  Cases  of  Insurable  Itftertsi. 

\  115.    There  are  other  cases  of  insurable  interest,  which  other  oueaot 
cannot  be  ranged  under  any  of  the  foregoing  heads*  tereat. 

A  party  who  is  interested  in  the  cargo  alone  has  no  insura* 
ble  interest  in  the  ship ;  for  the  goods  may  arrive  safe,  though 
tke  ship  be  lost,  and  t;iee  versA. 

Hence,  where  the  owners  of  the  cargo  effected  an  insurance  The  owner  of 
^  on  money  expended  for  reclaiming  skip  and  cargo  ;  "  >^  the  no'^mXA^iar 
loss  to  be  paid  in  case  ike  skip  does  not  arrive  "  at  the  port  of  ^^  ^  ^ 
destination ;  it  was  held,  that  the  assured  had  no  insurable 
^interest  in  the  subject  insured,  against  the  event  sought  to  be      *  376 
provided  for  by  this  policy,  {s) 

A  bill  of  exchange  was  dra^vn  by  the  captain  abroad  to 


{q)  Devaaz  v.  Steele,  S  Bingh.  N.  C.  ton,  fiOS,  cited  in  1  PhiUipa  on  Ina.  131. 

aOS.  (#)  Kulen  Kemp  r.  Vigne,  1  T.  Rep. 

(r)  t8ae  tke  abaMiiMtiona  oT  Mr.  J.  314.    [See  AlexAndar  9.  JM.  Urn.  Oo. 

8Hry,nilte«MnorTlMiMBiA10nUi.  4Cnnch,370.] 
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Other  cases  of 
inmrabfe  ia« 
lerest. 

The  bolder  of  a 
bill  drawn  by 
tbecaotaia 
abrOMiCf  tJM 
ship's  eiqieiiMS. 
may,  oB  the  bill 
bems^  diflhon* 
ored,  insure  the 
amoiMit  for  his 
owtk  benefit 


Tbefeeaabe 
no  MisaniMe  in- 
terest in  bills 
^rawn  on  a 
cootingem^; 
for  as  nolbiBfir 
could  be  gained 
by  their  safety, 
nothing  can  be 
lost  by  their 
destruction^  i.  «• 
therein  nothing 
"to 


276* 


The  master 
who  buys  in 
ship  ana  cargo 
has  no  insur- 
able interest 


cover  blip's  dbbursemeDtSi  contukiing  on  the  iaoe  of  %  a 
memorandum  directing  the  holder  to  insnte  the  amount  of 
the  bill,  and  charge  the  premium,  &c.  to  the  ship's  and  cap- 
tain's accoaatx  the  bill  having  been  dishonored  at  mato* 
rity,  the  holder  was  considered,  by  Chief  Justice  Oibbe  and 
the  Conrt  of  Common  Pleas,  to  have  an  insurable  iDterest 
in  the  bill,  ao  as  to  be  entitled  to  reoover  on  his  own  aoeonni 
on  a  policy  effected  by  him  on  the  bill  speeificaUy  descried 
therein,  (t) 

Instead  of  borrowing  at  respondentia,  captains  engnged  in 
he  East  India  Company's  trade  had,  since  the  year  1810, 
practised  the  following  mode  of  raising  money  to  pay  for 
their  outward  investments :  bills  were  drawn  to  the  required 
amount  upon  the  captain's  agents  at  Calcutta  or  the  other 
presidencies,  payable  m  so  many  days  after  the  tkip^t  ctrrival 
outwards  ;  these  bilb  were  drawn  in  two  sets,  one  of  which 
was  left  in  the  hands,  of  the  indorsee  in  this  country,  who 
had  made  the  required  advances  on  its  security ;  the  other 
set,  together  with  goods  to  more  than  the  amount  consigiied 
(with  the  bill  of  lading  indorsed)  to  the  captain's  agents  in 
the  East  Indies,  was  taken  out  in  the  ship,  and  the  indorsee 
of  the  bills  then  effected  insurance  on  them  for  bis  own 
benefit :  the  understanding  was,  that  if  the  ship  arrived  safe 
the  bills  were  to  be  paid ;  if  she  did  not  arrive  they  were 
not  to  be  paid.  After  the  practice  had  prevailed  some  time  a 
case  came  before  the  Court  of  Common  Pleas,  in  which  the 
indorsee  of  bills  so  drawn  and  insured  sued  the  underwriter, 
describing  them  as  ^^  bills  of  exchange,"  and  averring  the 
total  loss  of  ship,  goods,  and  the  set  of  bills  on  board  of  her : 
Chief  Justice  Best  held  that  upon  such  policy  the  assured 
could  recover  nothing;  the  instruments  being  drawn  on  a 
^contingency,  were  not  biUs^  but  so  much  waste  paper  ;  ike 
plainiiffs  had  lost  nothing  by  them  became  ihey  etmid  ham 
recovered  nothing  by  tiksm  .*  they  had,  therefore,  no  insurable 
interest,  beoanse  they  had  nothing  at  risk.  («) 

It  has  been  decided  in  the  United  States,  and  apparently 
on  very  satisfectory  gronnds,  that  if,  upon  the  occurrence  of 
some  disaster,  the  cargo  is  put  up  to  sale  and  bought  in  by 


.  <l)  1Miar«.Seoim 
S.C.  6  Taunt.  233. 


R^.S9ak       <m)  Pnfanar  #.  9mML^  S 
Ben  risD  JUnwijr  *• 


Wm^  MSl 
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the  masler,  be  acquires  no  iosuraUe  interett  by  suoh  pur-  poiereaMeof 
ehaie.  (v)    Neither  bae  be,  es  master,  any  iosiirable  interest  wka. 


in  the  ship  (w) ;  and,  consequently,  if,  upon  the  ship's  being  theivta,  unless 
pat  up  to  sale,  he  becomes  the  purchaser,  he  cannot  insure  ^baM^reUfi- 
her  nnless  his  purchase  be  subsequently  ratified  by  the  owners,  ^i^^^^^ 
who  alone,  notwithstanding  such  purchase,  have  an  insurable  oonoera. 
iatetest.  (x) 

It  has  also  been  there  decided  that  the  shipper  of  the  eariro,  T^  shippOT  of 

-  ,-*-,  -■^■^  ,       goodd  does  not 

whose  agent  has  defrayed  the  expense  of  necessary  repairs  acquire  an  in- 
done  to  the  vessel  in  a  foreign  port,  does  not  thereby  acquire  jl^^^bv'de^ 
an  insurable  interest  in  the  ship,  unless  he  have  acquired  a  ^j^^/^p^ 
lien  thereon,  (y) 


Sfict.  IIL  Of  Wager  PoHcies. 

^  116.  The  term  Wager  policy  relates  to  the  farm  of  the  Of  wi««rp(iii- 
imsirumenlf  as  well  as  to  the  maittre  of  the  amtraet. 


A  wager  policy  may  be  defined  to  be  oue  in  which  the  nor"  DefioiiiooQf  a 


fjes ,  by  exfrees  terms^  disclaim  j  on  the  face  of  tl,  the  imtention 
ofnuUdng  a  contract  of  indemniiy*  (z)  ^ 

Such  a  pcriicy,  accordingly,  is  generally  known  by  having  of  wa«er  poii> 
one  or  other  of  the  following  clauses  written  on  the  face  of  f^l*^  ^"'^ 
♦it :  ''LUered  or  no  interest "  or  "  WUhout  further  proof  cf       ♦277 
interest  than  the  policy y^^  or  '^  This  policy  to  be  deemed  s^* 
Jident  proof  of  interest^^*  or  any  other  terms  which  would 
either  entitie  the  assured  to  recover  against  the  underwriters     • 
a  certain  stipulated  sum  of  money,  whether  be  has  any  inter* 
eat  in  the  ship  or  cargo  or  not ;  or  that  bind  the  underwriter 
not  to  require  any  other  proof  of  the  assured's  interest,  but 
the  admission  of  such  interest  on  the  policy,  (a)    As,  more- 


(9)  t  Barker  v.  Marina  loa.  Comp.  2  Cowea,318.,  cited  in  1  PhiUipa  Ins.  78. 

Mason,  369,  ciled  in  1  Phillips,  Ins.  74, 75.  See  Kulen  Kemp  v.  Vigne,  1  T.  £rp.  36. 

(«r)  Ibid.    See  1  PbiUips,  Ins.  121.  {x)  Per  Mr.  J.  Cbambre  in  Luoena  «. 

{x)  t  Copeiand  p.  Mercantile  Ins.  Co.  Craufurd,  3  Bos.  &  Pull.  101. 

6  Pick.  198.,  cited  in  1  PbUlips  Ins.  73, 74.  (a)  See  the  judgment  of  Chief  J.  Best 

(y)  t  Buchanan  9.  Ocean  Ins.  Comp.  6  in  Murphy  e.  Bell,  4  Bingh.  M9-973. 


>  See  mmi§,  17, 18»  notes;  Amoff  v.  Qflmao,  3  Mass.  1. 

la  AkKip  9.  Commercial  Ins.  Co.  I  Sumner,  451,  Mr.  Jualioe  Slory  held,  tln^ 
strictly  speaking  there  cannot  be  a  gimug  poUoy  midar  our  laws,  unltss  botkpattim 
to  game  or  wiger. 


982  or  IMUKABLB  IHXBISST. 

qfvBgerpoK-    o^f,  ill  tfaese  oatea  there  is  nothing  aotiMiUy  at  risk  wbisb 

^!^ oan  be  Bea-doiiMiged  or  abuidoiied^  sacfa  policies  frequeady 

also  contain  the  elanse^  '<  Free  of  aU  av^agv^  and  ttnikmd 
benefU  ofwhtagt!^ 
Wager  policies  It  bss  been  made  a  subject  of  very  learned  inquiry  whether 
imiattbetim6  soch  poUoies  Were  legal  at  conmioa  law*  Without  going 
•ct'ofig^a  2.  more  -at  large  into  the  investigation,  it  will  be  sufficient  to 
c.  37.  g{^^  mYk^X  is  now  firmly  estabiisbed  as  the  true  result  of  the 

authorities;  vi«.«*- 

1.  That  by  the  law  of  England,  as  it  stood  at  the  tiooe  of 

passing  the  act  of  19  G.  2.  c.  37.,  a  wager  policy,  properly 

so  called,  i.  e.  one  in  which  the  parties,  by  express  lerais,  suck 

as  the  words  *^  interest  or  no  interest,^*  or  "  without  proof  of 

interest,^^  ipsckamed  making  a  contract  of  indemniiy,  was  then 

(contrary  to  older  determinations)  deemed  a  valid  contract  of 

insurance,  (b) 

A  policy  in  the       That  a  policy ,  Containing  no  soch  deeiise  disclaiming  or  dis- 

^!!S^^^    pensing  with  the  proof  of  interest,  but  effected  in  the  com* 

ukm  to  be  •     mou  form,  was,  at  common  law,  as  it  stiU  is,  considered  to  be 

teieet.  a  contract  of  indemmty  oniy,  upon  which  the  asswed  coudd 

never  recover  wiihout  proof  of  interest  (c) 

About  the  year  1746  wager  policies,  properly  so  called, 
having  then  obtained  the  sanction  of  the  law,  became  so  pre- 
278*^  talent  that  the  legislature,  wisely  considering  it  to  be  against 
the  pcrficy  of  this  country  as  a  great  maritime  state,  to  per- 
mit parties  who  had  no  interest  in  the  safety  of  British  ships 
and  cargoes,  by  means  of  these  peiieies  to  give  themselves  a 
direct  interest  in  their  loss,  interfered  with  a  positive  enact- 
ment  to  supj^ess  the  practice,  and  passed  the  act  of  the  19tb 
G.  2.  e-  37. 
The  preamble  of  the  act  in  substance  recites  that  ^  the 

(5)  This  point  waB  established  by  Asse-  ft  penon  st  common  law  might  have  in- 
video  V.  Cambridge,  10  Mod.  77.  a.  d.  rared  withoat  interest."  The  poaltton,  aa 
1710.  Th  Paiba  v.  Lodtow,  1  Comyns,  stated  in  the  text,  was  laid  down  as  law 
361.  A.  D.  1T21.  Dean  v.  Decker,  2  Str.  by  Mr.  J.  Chambre  in  Lacena  v.  Craofiird, 
1250.  A.  D.  1746.  They  were  also  reoog-  3  Bos.  dc  Pnll.  101,  and  is  now  finafly 
nised  as  legal  by  Lord  Mansfield.  established  by  the  judgment  of  the  Ex- 

(c)  For  this  latter  position,  see  the  6b-  chequer  Chamber,  in  Cousin  v.  Nanlesj,  3 

observations  of  Lord  £ldon  in  Ixicena  9.  Taunt.  512,  in  which  the  dictum  of  Loid 

Craufurd,  2  Boe.  dc  PaU.  N.  R.  SSl^  dii-  Kenyan,  andtbeeaeeerNanlwv.TlioDp- 

ienting  (irom  the  dietimi  of  Lord  Kenyoa  son.  3  East,  386,  founded  apott  it,  were 

ki  Cmwftird  v.  Hunter^  S  T.  Rep.  83,  in  deoiiively  &9wnML 
which  that  learned  judge  had  said  **  that 


WAOSR  POUCtSS.  SM 


making  of  iDSurances  *  interest  or  no  interesi*  or  *  wUhouifat*  Of  ^n«er  pofr 

flter  prwj/*  q/"  miereti  ikon  the  poHcp,^  had  been  found  by  ex-  ^^ 

perience  "  to  beprodoctiveof  many  pernicious  practices ;  and  objecu'of'the' 
then  proceeds  to  specify  three  of  them  ;  viz.  —  lk>m1t«preiiii- 

1.  The  '^frandulent  loss,  destruction,  or  capture  of  great  ^^' 
numbers  of  ebips,  with  their  cargoes." 

2.  "  The  encouragement  of  the  exportation  of  wool,  and 
tiie  carrying  on  of  many  other  prohibited  and  clandestine 
trades,  which,  by  means  of  such  insurances,  have  been  con- 
cealed." 

3.  The  introduction  of  ^'  a  mischievous  kind  of  gaming, 
wider  pretence  of  insuring  against  the  risk  on  shipjMng  and 
fair  trade." 

"  Thus,"  as  Mr.  Chief  J.  Best  observes,  "  gaming  was  by 
no  means  the  sole  evil  which  the  legislature,  by  this  act,  pro- 
posed to  remedy ;  but  its  object  also,  and  perhaps  chiefly,  was 
to  prevent  policies  in  this  form  from  being  *  used  to  protect 
persons  who  were  carrying  on  an  illegal  traffic^  or  made  the 
means  of  profiHng  by  the  wilful  destruction  and  capture  of 
skips?  "  (rf) 

With  these  views,  therefore,  the  statute  proceeded  to  enact,  ah  wager  poti- 
*by  sect.  1.,  *^  That  no  insurance  shall  be  made  on  any  ship  thif  or  on 
or  ships  belonging  to  his  Mafesty  or  any  of  his  subjects j  or  on  €^  {h^^ 
any  goods  or  effects  laden  on  board  such  shipsj '  interest  or  ^* 
no  interest j^  or  *  without  further  proof  of  interest  than  the       *  379 
poHcy,^  or  by  way  of  gaming  or  wagering j  or  *  without  benefit 
or  salvage  to  the  insurer ^^  and  that  every  such  insurance  shall 
be  void." 

Upon  this  section,  which  is  the  most  important  one  in  the  Th»  fint  sec- 
whole  act,  the  first  remark  that  arises  is,  that  it  is  confined  to  extend  to  f6i^ 
British,  and  does  not  extend  to  foreign,  ships  and  cargoes.     ^Sgw^ir"*^ 

Hence,  where  a  p<dicy  was  effected,  after  the  act,  on  goods 
on  board  three  Firench  ships,  **  the  poUey  to  be  deemed  sujicient 
proof  of  interest  in  case  of  loss,*^  this  was  held  not  to  be 
within  the  statute,  and  therefore  good,  as  a  wager  policy,  at 
common  law.  (e) 

The  reason  generally  given  for  not  extending  the  act  to  RMiooforthii. 
foreign  shipping  is,  the  difiicnUy  and  expense  of  bringing 


(d)  Per  Best,  C.  J.,  in  Morpliy  «.  BeD,       (e)  Tb^nmont.  Fletdwr,  ]>migL  815. 
4  Bingh.  M,  910,  ▲.  9.  IIW. 


•utute. 


OF  DMnuBLB  cranssT. 

Ofwagw  p0ih    should  not  be  in  a  ntaation  to  pay  in.'     It  was  a  hedge ;  but 

— they  bad  no  interest :  for  if  the  ship  had  been  lost,  and  the 

underwriters  had  paid,  still  the  plaintifb  would  have  been 

entitled  to  recover  the  amount  of  the  bond  from  Iiaw- 

son."  (A) 

Kuien  K^p  v.      The  owners  of  the  eargo  cannot,  by  expending  money  in 

Bep.  ioi.         reckimtng  ship  and  cargo  after  capture,  give  themselves  an 

insurable  interest  in  the  ship ;  and  a  policy,  therefore,  declared 

on  the  face  of  it,  to  be  effected  on  money  so  expended,  ^'  the 

loss  to  be  paid,  if  the  ship  does  not  amveytoUkoutftariker 

282  ^      ^^proof  of  interest  th/m  the  policPiUHxrranted  free  of  €Ul  overage, 

and  witiumt  bene/it  of  iolv^^y^  is  a  wager  policy,  and  void 

under  the  statute.  (/) 

The  oouito  are       The  couTts,  in  fect,  have  held  that  they  cannot  too  atrongly 

forcing  Uiis       e&foroc  all  the  provisions  of  this  statute.     ^^  The  temptation," 

says  Chief  J.  Best,  ^'  to  fraudnlent  insurances  is  very  great; 

the  object' to  be  attained  by  them  is  easily  accomplished  ;  the 

consequences  to  that  most  valuable  class  of  men,  underwriters, 

are  ruinous,  and  to  seamen,  whose  lives  are  often  put  in 

hazard  by  such  insurances,  dreadful."  (m) 

Hence  they  have  decided,  that  any  policy,  which  by  ex- 

fac«efii,6iB-     prcss  terms  dispenses  with  all  proof  of  interest,  is  within  the 

^QofofTnte^     act  and  void,  even  though  it  noay  be  manifest  that  it  is  not 

tSitotot^'and  literally  a  ^ming  policy,  and  although  the  clause  by  winch 

itmaybe^^^'    the  proof  of  interest  is  dispensed  with  is  not  in  terms  identical 

worded.  with  thosc  Specified  in  the  first  section. 

Muiphyv.  Hence,  wJiere  a  policy  of  insurance  stipulated  ^' that  the 

967.'  goods  insured  were  and  should  be  valued  at  five  tierces,  coffee 

valued  at  27/.  per  tierce,  say  133/.,  that  policy  to  be  deemed 

sufficient  proof  of  inierest.^^   Lord  Chief  J.  Best  and  the  Court 

of  Common  Pleas,  held  that  the  policy  was  void  under  the 

first  section,  for  the  object  of  the  statute  was  to  prevent  in- 

surancea  in  which  the  policy  was  to  be  proof,  not  of  the 

amotmtf  but  of  the  existence  of  interest ;  and  the  form  pursued 

ii)  Lowiy  V.  Boordiea.  Uoqgl.  418.  the  Ckief  Jiuticeiefen,  hi  fllnetntlon,  to 

Willes,  J.,  only  thoug^ht  it  an  umwailable,  the  case  of  Rex  p.  Codling,  Easteiby,  and 

not  an  ilkgaty  huturance  ;  the  rest  of  the  M'Fariane,  reported  as  Elasterby^s  case, 

Court,  however,   heUUiig  it  illegal,  liie  Ritnell  dt  R/eii*s  Cr.  Cae.  37,  in  yAkk 

premium  was  returned.  a  ship   aod   caigo,  liaving  been  eoor* 

(/)  Kulen  Kemp  «.  Vigne,  1  T.  Bep.  moudy  over-insaied,   was  sunk  by  tl» 

SM.  master,  off  Brig hloB«  by  the  tywntr** 

(«)  In  Muiphy  9.  BeU,  4  Bingk  dTO.  ordeit. 


Any  policy 

whicn,  en  the 
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18  immaterial,  provided  thai  be  the  intention  of  the  parties.  Ofw^fvpoii- 

"  The  act  doee  not  say,"  observes  the  Chief  Justice,  "  that  — 

policies  containing •certom  specified  words  shall  be  void,  but 
*  that  uo  insuraace  shall  be  made  interest  or  no  interest^  or 
without  further  proof  of  interest  than  the  policy.' "  The 
meaning  of  this  clause  is,  that  no  insurance  shall  be  effected 
by  a  policy  so  worded,  as  to  entitle  the  assured  to  recover 
against  the  underwriter  a  certain  stipulated  sum  of  money, 
^whether  be  had  any  interest  in  the  ship  or  cargo  or  not,  or  283  * 
that  binds  the  underwriter  not  to  require  any  other  proof  of 
the  assnred's  interest  but  the  admission  of  such  interest  in  the 
policy.  Whatever  words  may  be  used,  if  ttuU  be  the  effect 
of  the  policy,  no  action  can  be  maintained  on  it.  (n)  ^ 

It  was  thought  at  one  time  that  all  valued  policies  were  Valued  policies 
within  the  act,  on  the  ground  that  frauds  by  the  wilful  loss  or  the  act 
destruction  of  ship  and  cargoes  might  be  accomplished  by 
means  of  policies  in  which  a  higher  value  is  put  on  the  articles 
insured  than  they  were  worth ;  but  the  distinction  between 
wager  and  valued  policies  is  very  clear.     If  the  policy  dis^  A  ^v^^g^r  policy 
peases  with  all  proof  of  the  existence  of  interest^  it  is  a  wager  oaiheTn^of 
policy,  and  void  within  the  act ;  but  where  the  policy  contains  wjfh^^^proof 
oo  the  face  of  it  no  such  dispensation,  but  only  saves  the  oflty^lewrt- 
plaintiff  the  trouble  of  showing  the  atnount  of  his  interest^  &  ▼aiued  Miicy 

.18  ooe  which 

leaving  him  still  to  prove  some  interest,  it  is  a  valued  policy  £xes  the  amed 

and  good.  (O)  intereiL 

If,  indeed,  there  appears  to  be  an  enormous  disproportion  if  indeed  there 
between  the  real  value  of  the  articles  insured  and  that  inserted  duprap^t^m*' 
in  the  policy  as  their  agreed  value  between  the  parties  —  for  ^l^n  the 
inslaDce,  if,  in  the  words  of  Lord  ^ansfield,  "  it  should  come  ^i^^^pf^^ 

suhjecioi 'in- 
suraooe,  the 
(ft)  M»pby  V.  Ben,  4  Btogh.  987.  (o)  Lewis  v.  Ruckerj  3  Boir.  1171.  pol'cy  might  be 

Marpby  r.  BeU,  4  Biagh.  672.  decm^  an  eva- 

*^  '  '         ^^  sioa  of  the  act. 


>  **  There  is  this  diflerence,**  says  Mr.  Justice  Story,  *<  between  policies  in  America 
and  policies  in  EUigland,  containing  stipuhitions,  hke  those  in  the  present  policy, 
'  intefcst  or  no  interest,*  or  *  without  further  proof  of  isleiest  than  the  policy,*  that  in 
the  latter  country  such  policies  being  prohibited  as  wager  policies,  the  insertion  of  the 
prohibited  words  in  the  policy  is  pKoidifacto^  that  Uiey  are  mere  wagers ;  whereas  in 
▲merica  such  policies  are  not  treated  as  necessarily  purporting  to  be  wager  policies ; 
but  they  are  deemed  policies  on  interest  if  the  parties  so  understood  and  agreed.  So 
it  was  held  in  Amory  v.  Gilman,  2  Mass.  1 ;  and  in  Clendenning  v.  Church,  3 
Caiaea,  141.  PrimA  faeU  they  so  import ;  bat  the  implication  ma/  be  rebutted  by 
proo6  or  adnuMioaa."    AJsop  v,  Conuneicial  Ina.  Co.  1  Sumner,  467, 468. 
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Of  witfwpoli-   out  im proof  that  a  man  had  insured  2000/.,  and  had  interest 

*^ on  board  U>  the  valueqfaeabUonly^^  — such  policy  woidd  be 

^^^  deemed  an  evasion  of  the  act,  and  on  that  ground  void.(p)> 

The  act  having  thus,  by  itB  first  aection,  prohibited  all 
wager  policies  on  British,  ships  and  goods,  proceeds,  in  the 
second  and  third  sections,  to  except  from  that  probibitioa 
certain  adventures  on  which  such  policies  might  be  made 
without  producing  those  mischiefs  in  the  fraudulent  loss  of 
ships  and  cargoes,  and  in  the  encouragement  of  ill^al  traffic, 
which  it  was  a  main  object  of  the  statute  to  prevent. 
Sect.  3.  excepts      Thus  sect.  3.  provides,  '^  that  insurances  on  private  $hip$ 
j^^ee^r^  of  war^  fitted  out  by  any  of  his  Majesty's  subjects  solely  to 
the  ^'^^^  ^  cruise  against  his  enemies,  may  be  made  by  or  iblr  the  owners 
284  ^      ^thereof,  interest  or  no  interest,  free  of  average,  and  without 
benefit  of  salvage  to  the  insurer.'' 
Reason  of  this        The  reason  of  this  exception  is  stated  by  Chief  J.  Best  to 
****^****'         be,  "  that  privateers  carry  no  cargoes,  and  their  crews  are 
composed  of  more  persons  than  it  would  be  safe  to  trust  with 
*  the  secret  that  the  ships  were  to  be  wilfully  destroyed,  or 
purposely  exposed  to  capture."  {q) 
Sect.  3.  exoepu      Sect  3.  provides,  ^^  That  any  eflEects  from  any  ports  or 
^wdsf^the    places  in  Europe  and  America,  in  the  possession  of  the 
eouiSlkrdwniD-  ^^^^^^^  ^^  Spain  and  Portugal,  may  be  insured  in  the  same 
ioM  of  Spain     manner  as  if  the  act  bad  not  been  made. 
Bea«oofl  of  this       ^^^  reason  assigned  for  this  exception  by  Chief  J.  Best,  is, 
ezceptioo.         ^y^^  ships  going  to  the  territories  of  Spain  or  Portugal  were 
not  likely  to  export  wool  (a  thing  most  dreaded  by  the  Ea« 
glish  government  at  the  tinie  the  act  passed,  and  expressly 
mentioned  in  the  preamble  as  one  of  tbe  mischiefs  thai  had 
been  encouraged  by  permitting  wager  policies,)  nor  other 
raw  materials,  or  to  import  any  articles  that  could  interfere 
with  the  monopoly  of  British  manufactures,  (q)     Another, 
and  perhaps  more  cogent,  reason  appears  to  have  been  the 
desire  to  facilitate  by  this  means  the  smu^ling  trade,  espe- 
cially in  buUUm^  carried  on  by  our  merchants  with  the  Span- 
ish and  Portuguese  colonies,  (r) 

{p)  Lewis  «.  RuckBTi  quatuprd.  (r)  ManhsJl  on  las.  124.  note  (a.)   3 

(«)  4  Biogh.  570.  Kent,  (5ih  ed. )  965.    See  the  esse  oT  Dft 

Costa  p.  Frith,  4  Burr.  106«. 

1  See  276,  note ;   Alsop  «.  The  Coamieieial  Ins.  Co.  1  Sumner,  451 ;  CIsik  fi 
Oceaa  Ins.  Co.  20  Piok.  280 ;  Coolidge  «.  CUouoester  Msr.  Ins.  Co.  15MiM.354. 
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The  fourth  secticm,  which  is  a  prohibition  of  re^insuranceSf  ofimfBrpoi. 
except  in  case  of  the  death  or  insolvency  of  the  original  in- 


icies. 


•arer,  will  be  considered  under  the  head  of  re-insurance.        itarfr^osunuKM^ 
The  fiflh  section  which  relates  to  money  lent  on  bottomry  ^^^'  f^^^^ 
and  respondentia  in  the  East  India  trade,  has  been  already  and  re^puSden- 
eonsidered  in  treating  of  the  insurability  of  those  interests.      ^^  ^^'^' 

The  sixth  section  provides,  '^  that  in  all  actions  brought  by  ^^'  ^J^^ 
the  insured,  the  plaintiflf,  or  his  attorney  or  agent,  shall,  awured  shall, 
within  fifteen  days  after  he  shall  be  required  so  to  do  in  tvrUvng  days'aftar  m^ 
by  the  defendant,  or  his  attorney,  declare  in  writing  what  w^d^dSLlf  ui 
8«rn  or  sums  he  has  Insured,  or  cause  to  be  insured  in  the  ainoantof  his 
^Srfaole,  and  what  sums  he  has  borrowed  at  respondentia  or       #285 
bottomry  for  the  voyage,  or  any  part  of  the  voyage  in  ques- 
tion." 

§  117.  It  is  not  only  in  our  own  country  that  insurances  wam  policies 
by  way  of  wager  are  held  illegal :  in  France,  in  Germany  S^^^'^'J 
in  Holland,  in  the  greater  part  of  the  north  of  Europe,  in 
most  of  the  United  States  of  America,  their  illegality  is 
aquaUy  established  by  general  mercantile  usage  or  positive 
ordinance.  In  the  ports  of  Tuscany  and  Naples,  and  in  the 
kingdom  of  Portugal,  the  practice,  it  seems,  is  still  up- 
held {$) ;  but  the  general  rule  of  the  continental  law  maritime 
is  that  they  are  illegal. 

la  France,  though  not  prohibited  in  express  terms,  they  in  France. 
have  always  been  held  unlawful,  as  opposed  to  the  spirit  of 
the  Ordonnance  de  la  Marine  (/),  and  the  text  of  the  Code 
Civil,  (k)  When  the  provisions  of  the  Code  de  Commerce 
were  under  the  consideration  of  the  French  legislature,  an 
attempt  was  made  to  procure  the  protection  of  the  law  for 
this  species  of  contract,  but  it  was  immediately  checked  by  the 
indignant  exclamation  of  the  Imperial  orator,  that  ^^  it  was 
not  for  a  great  nation  like  France  to  legalize  the  immorality 
of  gambling  contracts  {des  pcaris).*^  {v) 

(•)  Baldaaseroai,  torn.  iL  pp.  187,188.  iii&iAwt%  dU  wxgtn  0^ai,    The  Code  de 

See  also  Beneck^,  System  des  Asseeu-  Commeroe,  says  Bonlay-Patf,  cannot  be 

Fans,  torn.  i.  pp.  295,  SM.  ed.  1805.  more  indulgent  on  this  point  than  the  Code 

(<)  Tit.  des  Assurances,  ait.  22,  23.  Ciyil,  Coun  de  Droit.    Comm.  Mar.,  torn. 

Talio,  Commeot.  sor  l*Oidonnance  de  la  iiL  tit  x.  p.  238.  ed*  1834. 
lIaiiDe,VDLJi.H>.2S6-290.fd.  Becane,       (9)  Bee  fistrangin,  note  to  Pothisr, 

A.  D.  1838.  .  Traits  d'Assurance,  p.   14.    ed.    IStO. 

(tt)  Code  CivQ,  art.  1965, 1966.,  which  Boulay-Paty,    g«a  ng^d^  nole   by   if. 
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In  Qenannf, 
Hoilaiid,  6cc. 


286* 

In  Italy. 


or  wager  poll-  The  legislative  prohibitions  of  these  contracts  in  the  differ* 
ent  maritime  states  and  trading  towns  of  Oermany,  HoUand, 
and  the  North  of  Europe,  are  collected  by  Magens  (tur),  and 
by  Beneck^.  (z) 

*In  Italy  they  are  expressly  prohibited  by  the  ordinances  of 
Genoa  and  Venice  (y) ;  but  in  the  ports  of  Tuscany  and 
Naples  they  are  still  allowed,  and  are  abo  practised  in  Porto- 
gal,  (z) 

In  the  greater  number  of  the  United  States  of  America, 
these  policies,  though  not  prohibited  by  positive  statute,  have 
invariably  been  considered  illegal,  (a)  In  New  Yorkj  how- 
ever, till  a  very  recent  periled,  they  wore  held  legal  (b) ;  bat 
are  now  prohibited  by  the  revised  statutes  of  that  state,  (c)  ^ 


In  the  United 


Ofre-inmir- 
anoe,  properly 
to  called. 

What  re-insur- 


The  object  of 
it 


Sbct.  rv.  Of  Re4nnirance. 
Abt.  1.  Of  Re'insurance^  properly  so  aUled. 

§  118.  After  an  insurance  has  been  made  the  underwriter 
may,  by  the  law  and  practice  of  every  country  except  our 
own,  have  the  entire  sum  he  has  insured,  re-insured  to  him 
by  some  other  underwriter.* 

The  object  of  this  is,  to  enable  him  to  indemnify  himself 
against  the  consequences  of  his  own  act,  whenever  be  finds 
he  has  undertaken  a  risk  on  imprudent  terms,  or  bound  him- 
self to  a  greater  amount  than  he  may  be  able  to  discharge. 


Becane  to  bis  editioQ  of  Valin,  torn.  ti. 
p.  289,  ed.  1826. 

(ter)  Magens  on  Insurance,  vdi,  ii. 
Ord.  of  Middlebargh,  p.  70.  Kcsntgs- 
bvigh,  p.  88.  Amsteitlain,  p.  132.  Rot- 
terdam,  p.  189.  Stockholm,  p.  257.  dec, 
under  the  xeapective  titles  of  the  different 
atatea. 

(c)  Benecki6,  System  des  Aasecuranz, 
chap.  iL  sect.  5.,  Yersicheningen  ohne 
Interesse,  tom.  i.  pp.  288-906.  ed.  Ham- 
baigh,  1805.  In  Eambmgky  though  not 
diiectly  prohibited,  they  are  not  practised, 


ibid.  p.  290.  In  Ptuma  they  are  nocpio- 
hibited  by  the  code,  art  1995.  tit  Assur- 
ance, ibid.  p.  295. 

(jr)  Beneck^,  tom.  i.  p.  299.  ed.  1899. 

(«)  Dud. 

{a)  See  1  Phillips  on  Ins.  4.  note  («). 
3  Kent,  (5lh  ed.)  277.  note  (d). 

(b)  t  Jahel  9.  Cbnrch,  2  John.  Cases, 
333. 

(c)  New  fork  Revised  Statutes,  vcL  L 
p.  662.  SB.  8,  9, 10,  cited  in  Kent's  Gomm., 
guA  suprdm 


>  See  amt^  17, 18,  notes;  Adams 9.  PennsylT.  Ins.  Co.  1  Rawle,  107;  Buchanan 
V.  Ooean  Ins.  Co.  6  Cowen,  318 ;  Pritchet  v.  N.  Amer.  Ins.  Co.  3  Teatea,  458. 

•  See  New  York  Bowery  Fire  Ins.  Co.  v.  New  York  Fire  Ins.  Co.  of  CEty 
of  N.  Y.,  17  WendeU,  359. 
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If  be  gives  a  less  premiom  for  the  re-insuraoce  than  he  or  re-insarance 
receives  on  the  original  policy,  he  gains  the  difference :  if  he  ^£d.  ^  ^ 
gives  the  same  premium,  he  gains  nothing :  if  he  gives  more,  ' 

may  sometimes  be  done,  to  cover  a  dangerous  risk,  he  loses. 


It  appears  that  about  the  middle  of  last  century  this  prac-  ^^ySS^jJ^ 
tice  of  re-insurance,  though  perfectly  reasonable  when  con-  this  oountry. 
fined  to  its  proper  objects,  had,  in  this  oountry,  come  to  be 
employed  as  a  mode  of  spectdaHng'  in  the  rise  and  fall  of  pre* 
miums  ;  and  the  legislature,  foreseeing  that  it  might  be  used 
^^  a  cover  for  wager  policies,  declared,  in  the  4th  section  of      *  287 
the  19  G.  2.  o.  37.,  that  it  shall  not  be  lawful  to  make  re*  i^^-  S-  <:•  ^^ 
insurance  unless  the  insurer  shall  be  insolvent^  beo<mie  bardc* 
rvpi  or  die  ;  in  either  of  which  cases  such  insurer,  his  exeou* 
tors,  administrators,  or  assigns,  may  make  re-insurance  to  the 
amount  of  the  sum  before  by  him  insured,  provided  it  be  ex- 
pressed  in  the  policy  to  be  a  re^insurance.  (d) 

This  clause,  having  no  words  to  confine  it  to  British  ships,  ^^^  ^ 
has  been  held  to  extend  to  re^insurances  made  in  England  on  re-ioBarances 
foreign  ships,  even  where  the  first  insurance  was  made  ^^^ 
abroad ;  and  the  rule  is  laid  down  to  be  **  that  every  re-insur- 
ance in  this  country,  either  by  British  subjects  or  foreigners^ 
and  whether  on  British  or  foreign  ships,  ib  declared  void  by 
the  statute,  unless  the  first  insurer  be  insolvent,  become  bank- 
rupt. Of  die.''  (e) 

With  regard  to  these  excepted  cases,  the  permission  given  ^^J^  country 
to  the  executors  of  an  underwriter  who  dies  solvent  and  in  in  the  proper 
good  circumstances  to  re-insure,  is  one  of  which,  as  Magens  temu  is  pcao- 
seys,  they  may  frequently  be  expected  to  avail  themselves :  kooim!'^ 
but  re-insurances  will  hardly  ever  be  made  in  the  two  other 
cases  of  insolvent  or  bankrupt  insurers.  (/) 

The  effect,  accordingly,  of  the  statute  has  been  to  put  an 
end  to  the  practice  of  re-insurances  in  this  country :  they 
are,  however,  so  universally  permitted  and  so  generally  used, 
throughout  the  continent  of  Europe,  that  a  brief  statement 

(<l)  This  ii  required  by  the  taws  oT  all  insaranoe  properly  so  called,  but  a  teamd 

Slates.    See  Beoeck^,  System  des  Asee-  ituwrame$  eftcted  on   account  of  the 

cwaA^  chap.  VL  sect  4.    **  Be-aueeu/ran'  original  asmnd.    Magens,  vol.  L  p.  95^ 

MH,"  tool.  i.  p.  282.  ed.  1805.  and  Beneck^,  torn.  i.  p.  284,  both  questkn 

(«)  Andnte  e.  Fletcher,  2  T.  Rep.  161,  the  expediency  of  this  iadiscrimioate  pio> 

■  which  case,  howetrer,  as  Mr.  Marshall  hibition  of  re>insiiranoe. 

the  transactioA  was  not  a  re-  (/)  Magens,  vol.  i.  pp.  94, 95. 
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to  called. 
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View  of  the 
foieigBkiwM 
to  le-iuBwrmBot. 

Definidooof 
rMDMiranoe. 

The  ooDtract  of 
le-infurance  is 
totally  dutinct 
from  the  oiv 
ginal  insunuioe. 


Id  Older  to  re- 
cover against 
the  re-insurer, 
the  same  proof 
is  required  as 
in  actions  on 
the  original 
policy. 

The  whole 
attonntofthe 
original  insur- 
ance maybe 
recovered 
against  the  i»- 


of  the  general  kw  maritime  on  this  subject  may  not  be  unac- 
eeptable.  (g) 

•§  119.  Re-insmranoe  is  defined  to  be  a  eontraot  by  Whiek, 
in  conaideratioD  of  a  certain  {wemiuro,  the  original  insurer 
throws  upon  another  the  risk  for  which  he  has  made  himaeif 
responsible  to  the  original  assured,  to  whom,  however,  h« 
alone  remains  liable  on  the  origiaal  insurance.  (A) 

The  contract  of  re-insurance  is  totally  distinct  from,  and 
unoonneoted  with,  the  primitive  insurance;  the  origiaal 
assured  has  no  kind  of  claim  against  the  re-insurer ;  the  re- 
assured remains  solely  liable  on  the  original  insurance,  and 
alone  has  any  claim  against  the  re-insurer.  (0 

Hence,  supposing  the  original  insurer  to  have  become 
bankrupt,  and  the  assured  to  have  been  paid  a  small  dividend 
out  of  his  estate,  the  re-insurer  is  still  liable  to  pay  the  whole 
amount  of  the  re-insurance  to  theassigaeesof  the  original  in- 
surer, without  deducting  the  dividend ;  and  the  original  assured 
has  no  clahn  upon  them  in  respect  of  the  money  so  paid,  {j) 

The  re-insured,  in  ordor  to  recover  against  the  re-insurer, 
must  prove  the  loading  and  value  of  the  goods,  and  the  ex* 
istence  and  extent  of  the  loss,  in  the  same  manner  as  the 
original  assured  must  have  proved  them  against  him.  (A) 

In  every  other  foreign  country  except  France,  the  re- 
assured is  allowed  to  cover,  by  his  re-assurance,  the  whole 
amount  of  the  original  insurance,  without  deducting  therefrom 
the  premiums  of  the  original  insurance,  or  the  premium  ei 


(g)  They  are  esEpreasly  sanctioned  by 
FrancCf  Ord.  de  la  Marine,  tit.  vi.  art. 
20,  21.  Code  de  Comm.,  art.  342.  Of 
Spaint  Ordenansas  di  Bilbao,  c.  23.  ait. 
43.  Of  PrutMy  Landrecht,  tit.  Assecu- 
ranz,  sect  2016.  Of  Sweden^  art.  10. 
seat.  1.  Of  ESamburgh,  Assecuraoa^ 
Ord.,  tit  18.  See  Beneck6,  torn.  i.  p.  283L 
They  are  permitted,  but  appiirenUy  not 
much  practised,  in  the  United  StaUt.  3 
Kent,  (9th  ed.)  278.  •{  Hastie  v.  De  Peys- 
ter,  3  Gaines,  J  90;  Merry  v.  Prince,  2 
Mass.  176 ;  New  York  Bowery  Fire  Ids. 
Co.  V.  New  York  Fire  Ins.  Co.  of  City  of 
N.Y.  17  Wendell,  359.  ^  The  best  account 
of  them  is  to  be  found  in  Emerigoo,  chap, 
viii.  sect  14, 15, 16.  vd.  i.  pp.  252,  261. 
The  reader  can  also  oonsolt  Boulay-Paty, 


Coon  de  Droit,  Comm.,  tit  x.  sect.  10. 
torn.  iii.  pp.  429-446.  Beneck^,  chap.  iL 
seat.  4.  torn.  i.  pp.  2S1  -260,  and  3  KeaC, 
Comm.,  5th  ed.  pp.  278-280. 

(A)  Emerigon,  chap.  viii.  sect.  14.  vol. 
i.  p.  252.  ed.  1827.  Boulay-Paty,  Couis 
de  Droit,  Comm.,  lit.  x.  sect  10.  too.  iii. 
p.  429. 

(t)  Le  premier  contrat  subeiste  tel  qn*il 
a  ^t^  con^u,  sans  novation  ni  alteratiott. 
La  reassurance  est  absolument  etrang^re 
k  ra8sur6  primitif,  avec  le  quel  le  rtas- 
sureur  ne  contracte  aucune  sorte  d*obli- 
gation.  Emerigon,  chap.  viii.  sec.  14.  p. 
292.  ed.  1827. 

(j)  Ibid.  253. 

(i)  See  3  Kent,  (9th  ed.)  278. 
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the  premium.  (/)    In  France  the  great  authority  of  Emeri-  Of  ro-inm^ 
gon  supports  this  practice (m);  but  Potbier  (n),  Valin  (o),  MoaiJed. 
^Monsieur  Estrangin,  the  learned  commentator  on  Pothier  (p),  insurer,  except 
and  Boulay-Paty  (q)j  are  all  opposed  to  Emerigon  on  the  w£ret£pre- 
point,  upon  the  ground  that  the  premium  of  the  original  in-  ^^^^SJ^-^ 
snrance  having  been  already  paid  to  the  underwriter,  he  runs  rannce  an  do- 
ne risk  upon  it,  and  therefore  cannot  insure  it. 

The  re-insurer  is  entitled  to  make  the  same  defence  to  an  *  289 
action  brought  against  him  on  the  second  policy,  as  the  Thedefenoeto 
original  insurer  might  on  the  first  policy  (r)  ;  and  in  cases  of  Mcoodpoiicf  is 
coDstructive  total  loss,  the  re-assured  need  not  it  seems,  aban-  thefinT  ""^ 
don  to  the  re-insurer  as  soon  as  the  original  assured  has  '^^aT^'^^ 
abandoned  to  him,  for  the  second  insurance  has  no  connection  don  in  cMet  of 

.  ,    ^.      ^     ^   /  \  conttniclive 

With  the  first,  {s)  total 


It  has  been  held  in  the  United  Statesi'that  the  amount  of  loss  Amount  re. 

.  oovenble. 

recoverable  on  a  policy  of  re-insurance  will  include  the  costs 
and  expenses  of  defending  against  the  claim  of  the  original  as- 
sured, provided  the  original  insurer  was  justified  in  contesting 
the  claim.  (/)  -{  Especially  is  this  true,  in  a  case  where  the  re- 
insurers have  notice,  that  a  suit  has  been  commenced,  and 
that  they  will  be  looked  to  for  the  costs  and  expenses,  and 
make  no  objection.^  But  eosts  and  expenses,  wantonly  and 
unnecessarily  incurred  by  the  party  re-insured  in  a  plain  case 
of  loss,  where  there  is  no  reasonable  ground  of  defence, 
or  where  the  re-insurers  do  not  sanction  the  contestation, 
either  expressly,  or  by  implication,  can  never  constitute  a  just 
charge  against  the  latter.*  An  underwriter,  obtaining  a  pol- 
icy of  re-insurance,  is  bound  to  communicate  such  information 
as  he  possesses  in  reference  to  the  character  of  the  party  in- 

(!)  BeneckA,  System  dea  Aaaecuranz,       (9)  Boulay-Paty,  CoufsdeDroitComm. 

cap.  n.  aect.  4.  torn.  i.  p.  284.  ed.  1809.  Mar.  tit.  z.  lect  10.  vol.  iii.  p.  429.  tqq. 

\m)  Emerigon,  chap.  viii.  sect  14  f  4.       (r)  So  held  in  the  United  States,  f  New 

▼ol.  Lpp.2S3-2S6.  ed.  18S7.  Tork  Marine  Ins.  &>mp.  v.  Protection 

(ft)  Pothier,  Tnit4  d'Aasuranee,  No.  Ins.  Comp.,  1  Storjr,  C.  C.  4fl8. 
96.  (#)  t  Hastie  v.  De  Peyster,  3  GaineSi 

(•)  Talin,  Comment  snr  TOrdonn.  tit  IM.    2  Phillips  on  Ins.  246.    3  Kent,  (Sth 

Yi,  art  SO.  torn.  u.  p.  270.  ed.  de  Becane,  ed.)  278. 
A.  9.  1828.  (/)  t  Hastie  v.  De  Peyster,  3  Gaines, 

ip)  Comment  on  Pothier,  No.  36.  p.  100,  cited  in  2  Phillips  on  Ins.  740. 
46.  ed.  Estrangin. 


>  Mew  Toric  State  Mar.  Ins.  Co.  v.  Pit)leetion  Ins.  Co.  1  Story,  C.  C.  498. 
*  lb.  462;  Hastie v.DePeysler, 3 Cnines,  100. 

26* 
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Of  IB  to—       si»ed ;  and,  if  he  omit  to  do  so,  whether  frotn  miMppiebeii- 

•ooiied/'"^   sion  of  the  probable  effeet  of  such  commimicatioQ  wheo 

niade^  or  from  design,  and  the  information  be  material  to  the 

risk,  or  to  the  amount  of  premium  to  be  charged,  the  policy 

of  re4ntarance  will  be  ¥oid.^  y 

Art.  2.  Cf  hitwring  the  Solvency  of  the  Underwriter. 

or  toMHbrte      ^  120.  Besides  re-insuranoes,  properly  so  called,  L  e,  in* 
~  suranees  effected  by  one  underwriter  with  another  to  secore 

himself:  the  assured  may  abo,  if  he  pleases,  insure  the  sol- 
vency of  the  underwriter  with  whom  be  has  effected  the 
policy. 

As,  however,  this  practice  tends  greatly  to  lessen  the  profits 


tiie  nndep^^      of  the  voyage  by  multiplying  the  charges  of  it,  it  will  not 
vm&th^iA    frequently  be  resorted  to  in  any  country,  and  appears  never 
^^^^^Vjl^        to  have  been  in  me  in  our  own,  though  it  is  not  in  terms  pro- 
hibited by  the  statute  19  6.  II.  c*  87.,  nor  would  it  be  illegal 
al  common  law  (u) :  the  real  reasons  of  the  non-existence 
390  *       *!of  the  practice  in  this  country  appear  to  be,  as  Mr.  Mar- 
shall suggests,  that  a  double  insurance  would  better  answer 
j^^^^^^  ^    the  end  proposed  (t;) ;  or  else,  as  M.  Beneck^  thinks,  that 
attained  by       the  same  object  is  attained  by  the  employment  of  brokers 
broken  4W       on  a  Commission  del  credere^  which  implies,  as  we  have  seen, 
*'**^'  a  guarantee  of  the  underwriter's  solvency,  (w) 

Preaent  Franch      '^he  Ordinance  de  la  Marine  (x)  expressly  authorized  the 
^^^  ^        assured  to  insure  "  the  solvability  of  his  insurers : "  the  Code 
de  Commerce  omits  all  mention  of  this  species  of  insur- 
ance (y),  from  which,  says  Boulay-Paty,  it  is  not  to  be  inferred 
that  that  Code  prohibits  it,  but  rather  regards  it  as  too  clearly 


(«)  Paric  OB  Int.  599.  8th  ed.,  seems  to  (a)  Marshall,  19d. 

thuQic  it  would  be  void  aa  a  wager  policy  (w)  Beneck^,  fud  niprd.     See  also 

under  the  statute ;  but  I  a^ree  with  M.  BouIay-Paty,  torn,  iii  pp.  44«S^  446i.  ed. 

Beneck^  that  it  would  be  difficuh  to  dis-  1834. 

cover  any  satisfactory  ground   for  this  {x)  Tit.  vi.  art.  20. 

opinion.    System  des  Assecuranz,  chap.  (jr)  Code  de  Commerce,  ait.  S42. 
JL  sect.  4.  torn.  i.  pp.  S86|  287. 


1  New  Toik  Bowery  Fire  Ins.  Co.  a.  New  York  Fire  Ins.  Co.  of  City  of  N.  T.  17 
Wendett|3S0.  Aatotbemode  af  desorfliMig  tha  kilMC«ti»  i«4waauMeiae*ib.;  1 
PhiU.  Ins.  203,  a04;  Meny  a.  Priafie,  ^ Mmi.  17&. 


IN  CA8B  07   TBM  XHiOLVEVCT  09  fHB  tJKBEBWEITEK.  295 

a  nmtler  of  right  to  require  any  specific  authorization,  (z)  ^^^"^flfj^j^ 
The  same  learned  author,  however,  admits  that  the  practice  socaUed. 
is  scarcely  ever  resorted  to  in  France ;  and  he  considers  that  The  pracUce  is 
it  ought  never  to  be  adopted,  except  in  cases  where  the  sol-  J^  p^^ceT^^^ 
^vency  of  the  underwriters  is  exceedingly  doubtful,  (a) 

In  order  to  recover  upon  such  an  insurance  the  first  in-  ^teSorSS'to 
surer  must  be  put  legally  in  default  by  a  lesfal  demand,  but  recover  on  such 

•      -  ..  f    t      -rx         ...  ,        .        ,       insurance, 

the  better  opinion  of  the  French  jurists  seems  to  be  that  he 
need  not  also  be  prosecuted  to  judgment  and  execution,  (b)  * 

Art.  3.  Practice  in  case  of  the  Insolvency  of  the 

Underwriter. 

(  121.  There  is  no  doubt  that  the  assured  in  this  country,  Practice  in 

II  gr»  «  caae  of  under^ 

as  elsewhere,  may  effect  a  new  insutance  m  consequence  of  writer's 
the  insolvency  of  the  underwriter  during  the  continuance  of  "^'^^°^^' — 
^he  risk  :  for  this,  though  incorrectly  called  a  re-insurance,  wriier^be<x>me8 
is  not  such  a  re-insurance  as  alone  is  contemplated  by  the  19  ,w°hl^n"' 
G.  II.  c.  37.  h  4.  —  viz.  "  a  contract  made  by  the  undervrriter  dency  of  ihe 

■  .        «^««  /  V  nsk,lhe  a«i«fea 

to  secure  htmself.     (C)  may  eflecl  a 

It  was  laid  down  by  the  French  jurists,  and  is  now  estab-  ^^'^^°^^^' 
lisbed  by  the  Code  de  Commerce  as  the  law  of  France,  that.  Modem  French 
in  case  of  the  bankruptcy  of  the  underwriter  during  the  J|JiJoa't^° 
pendency  of  the  risk,  the  assured  may  either  demand  the  point 
dissolution  of  the  contract,  or  security  for  payment  in  case  of 
loss,  from  the  body  of  the  creditors  (or,  as  we  should  say, 
from  the  assignees.)  {d) 

In  England  the  law  in  this  respect  is,  that  when  the  obli-  Lawa^prac- 
gor  in  any  bottomry  or  respondentia  bond,  or  the  insurer  in  land. 
any  policy  of  insurance  made  upon  good  and  valuable  con* 
nderation,  becomes  bankrupt  during  the  pendency  of  the 

(z)  Booiay-Paty,  torn.  iii.  pp.  439, 440.  tit.  vi.  ait.  20.  torn.  iL  p.  378.  ed.  1826. 

ed.  1834.  (c)  Per  Lord  Mansfield   in  Davis  v, 

(a)  Boolay-Paty,  Comment,  on  Emeri-  Gildart,  see  Park  on  Ins.  602.  8th  ed. 

gon,  Yol.  i.  p.  259.  ed.  1827.  (el)  See  Emerigon,  chap.  viii.  sect  16. 

(&)  EmerigODf  chap.  viii.  sect  1&  v6L  vol.  i   p.  299.     Valin,  Comment,    snr 

L  p.  29B.    Boolay-Paty,  torn,  iil  p.  441,  t*Oidinanoe,   tit  yi.    art.  20.     PcrtUer, 

mmiPit  Poihier,  Trait4  d'Assaranee^  Ko.  Traits  d'Assuranoet  No.  190.    Code  de 

Wi,  and  Valia,  Comment  sor  I'Ordinanee,  Commeiee,  ait.  840. 


8m  3Sflit»  (Wied.)  2»^289i 
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Of  re-msnr- 

•aoe,  properly 
00  called. 


risk,  the  obligee,  or  assured,  shall  be  admitted  to  claim,  and, 
after  the  loss  or  cootingency  shall  have  happened,  to  prove 
his  debt  or  demand  in  respect  thereof,  and  receive  dividends 
with  the  other  creditors,  as  if  the  loss  or  contingency  had 
happened  before  the  issuing  of  the  commission  (now  **  the 
fiat.")  (e) 

It  is  also  provided,  that  in  all  cases  where  the  parties  really 
interested  in  the  insurance  ^^  are  not  unihin  the  united  realm^^ 
the  loss  may  be  proved  under  the  commission  (fiat)  by  the 
party  who  has  actually  effected  the  policy.  (/) 


Sect.  V.  Of  double  and  Over^Insurance. 


Of  double  and 
over-insurance. 

Double  insur- 
ance.   What  it 

« 

292* 

How  it  difiers 
from  a  re-insur- 


Double  insur- 
ance in  no  case 
iwohibited:  in 
manv  cases  un- 
avoioable. 


§  122.  Double  insurwce  takes  place  when  the  assured 
makes  two  or  more  insurances  on  the  same  subject,  the  same 
risk,  and  the  same  interest.' 

*It  is  therefore  a  totally  different  thing  from  a  re-insurance, 
which,  as  we  have  seen,  is  effected  by  the  underwriter  to  se- 
cure himself  from  having  to  pay  a  loss ;  and  is  not,  therefore, 
on  the  same  subject  as  the  first  insurance,  nor  on  the  same 
interest,  nor  on  the  same  risk. 

Double  insurances  are  not  prohibited  by  the  law  maritime 
unless  made  fraudulently  :  in  fact,  a  moment's  consideration 
will  show  that  they  are  in  many  cases  of  necessary  use. 

A  merchant,  who  expects  consignments  from  abroad,  may 
be  ignorant  of  their  exact  value;  he  may,  in  the  first  in- 
stance, have  effected  an  insurance  on  them  only  to  an  amount 
which  subsequent  information  may  lead  him  to  think  inade- 
quate to  cover  their  full  valve,  and  on  that  ground  he  may  be 


(e)  19  a.  2.  c.  32.  8. 3.,  and  6  0. 4.  e.    Archbold's  Bankrupt  Law,  1(S5.  9th  ed. 
16.  6.  53.  1842. 

(/)  6  a.  4.  c.  16.  s.  53.     See  also 


>  3 Kent,  (5th ed.)  280;  Perldns  v.  N.  Eng.  Mar.  Ins.  Co.  12  Mass.  S14,  218; 
Howard  Ins.  Co.  v.  Scribner,  5  Hill,  296. 

It  is  not  a  case  of  double  insurance,  where  one  procures  an  inirarance  from  one 
underwriter  against  the  danger  of  the  seas ;  from  another,  against  the  danger  of  the 
enemy ;  from  the  third,  against  the  barratry  of  the  master,  dec. ;  although  these  sev- 
efai  insurances  are  on  the  same  ship ;  because  the  assured  can  never  receive  BOfe 
than  one  satisfaction.  Perkips  e.  N.  £ng.  Bfar.  Ins.  Co.  12  MaM.  214, 218.  See  2 
Phill.  Ins.  50.  .Pelen  v.  Del.  Ins.  Co.  5  Seig.  4t  R.  473. 
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deeirotm  of  eiSeoling  %  further  insuraBce ;  or  be  may  have  oraouUe  ud 
insured  a9  much  as  he  is  able  in  one  plaee,  and,  being  still    ^^^"^'"*^ 
desirous  of  further  security,  may  then  proceed  to  effect 
additional  insurances  elsewhere  :  on  these  and  other  grounds 
the  practice  of  double  insurance  is  every  where  permitted. 

If  it  turns  out  that  the  whole  amount  insured  in  the  dif-  ^^^^^^^ 
ferent  policies  is  greater  than  the  whole  value  of  the  interest 
at  risk,  this  is  ealled  an  <mtr-i!nsuranc% :  in  such  case  it  is  Amoontrecov- 

'  erable  on  seve- 

<|tnte  clear,  and  nowhere  disputed,  that  the  assured  can  only  rai  open  policies 
recover  upon  all  the  policies  put  together  (i.  e.  supposing  them  insurance. 
to  be  open  policies)  up  to  the  amount  actually  at  risk  ;  that 
is,  in  this  country  the  precise  cost  of  the  goods,  or  their 
invoice  price,  cotiplod  with  the  expenses  of  putting  them  on 
board  and  the  premiums  of  insurance. 

Thus  far  the  maritime  laws  of  all  states  are  agreed  :  there  J^J^Eif^ 
exists,  however,  a  difference  of  practice  as  to  the  mode  in  and  for  adjust- 
which  this  principle  is  to  be  applied  to  settling  the  claims  of  o/^the\ssured 
the  assured  against  the  underwriters  on  the  different  policies,  d^writen  ^ 
and  of  these  underwriters  inter  $e.  the  different 

policies,  in  c 

The  rule  that  now  prevails  in  this  country  was  established  ofover-fnsur- 
by  Lord  Mansfield,  and  is  as  follows :  ^-  of  the  several 

In  case  of  over^insurance  ihe  different  sets  of  poKcies  {g)  iZ^!*^^^ 
%re  considered  as  making  but  one  insurance^  and  are  good  to  Lord  Mans- 
the  extent  of  the  value  of  the  effects  put  in  risk ;  the  assured  oontribuUon. 
can  recover  on  the  different  policies  no  more  than  their  value,       *  293 
but  he  may  sue  the  nnderwrit^^  on  either  of  the  policies,  and 
recover  from  those  he  so  sues  to  the  full  extent  of  his  loss, 
supposing  it  to  be  covered  by  the  policy  on  which  he  elects 
to  sue,  leaving  the  underwriters  on  that  policy  to  recover  a 
ratable  sum,  by  way  of  contribution,  from  the  underwriters 
on  the  other  policy.  (A) ' 

Hence  where  a  merchant,  the  value  of  whose  whole  in- 

(g)  It  most  be  ramembeied  that  if  of  the  sabscriptioas  to  any  one  policy  bear 

there  be  several  datet  to  the  several  sub-  the  same  date. 

aoriptioiie  in  the  same  policy,  each  daU  (k)  Newby  v.  Reid,  1  W.  Bl.  416. 

nmhi  IT  iiyii-nffl  nrnmrf ;  if  the  several  Rogeia  v.  Davis,  and  Davis  v.  Oildart, 

snbscriptioiM  have  the  same  date  they  a.  i>.  1776.    See  Marshall  on  Ins.  140, 

maJce  one  eontract:  in  this  country  most  141.    Park  on  Ins.  601,  603.  8th  cd. 

1  3  Kent,  (9th  ed.)  280,281;  Lucas  9.  Jefl^rson  Ins.  Co.  6  Cowen,  639;  Millan- 
don  V.  Western  Marine  and  Fire  Ins.  Co.  9  Lonis.  (Curry,)  27 ;  Thmston  v.  Koch,  4 
DsAas,  348 ;  Craig  e.  Mar^troyd,  4  Yeales,  161. 

In  Wiggin  v.  Suflbtk  Ins.  Co.  18  Pick.  Ifl3»  Mr.  Chief  Inslioe  Biww  said,  m  a 


Of  nrSUBABUB  IHTIBIBT. 

Of  doaUa  and    terest  was  2200/.  first  effected  a  policy  on  Aia  interest  at 
OTiuLumiiMice.  Ljyg^pQQ]  fjjy  1700Z.  and  then  (without  fraud)  another  polioj 

dait  on  the  same  interest  (t)  at  London  for  22O0L  be  was  allowed 

to  recover  the  whole  amount  on  the  London  policy,  and  the 
London  underwriters  were  allowed  to  recover  a  ratable 
amount,  by  way  of  contribution,  from  the  Liverpool  ondn- 
writers.  (j) 

The  rule  thus  established  by  Lord  Mansfield  must  be  taken 

to  be  the  law  of  the  land,  and  is  the  only  rule  upon  which 

the  court  would  allow  parties  to  proceed,  unless  an  express 

stipulation  were  introduced  to  a  contrary  effect. 

^jJ^J^*  This  rule,  however,  is  not  that  which  formerly  prevailed 

prevailed  in       in  this  country,  which  now  prevails  in  France,  and  which  in 

andissttu  acted  the  United  Statcs  is  generally  rendered  binding  on  the  parties 

aod^the'u'^ted   ^^  ^^^  second  policy,  by  an  express  clause  relating  to  pricnr 

^^»^^  insurance. 

^STfISSL^'*  That  rule  is,  in  the  words  of  the  Code  de  Commerce,  « that 
where  there  exist  several  contracts  (n.  b.  not '  policies ')  (k) 
of  insurance  effected  taUkout  fraud  on  the  same  subject,  if 
the  first  contract  insures  the  total  value  of  the  subject  at  risk, 
it  alone  shall  be  enforced." 
294*  *The  insurers  who  have  signed  the  subsequent  contracts 

are  freed  from  liability :  and  only  receives  |  per  cent  on  the 
sum  insured. 

If  the  whole  value  of  the  subject  insured  is  not  covered  by 
the  first  contract,  those  insurers  who  have  signed  the  subee- 

(&)  But  for  a  different  ride,  see  Rogers       (i)  Each  subeoription   to  the  poUey 
quA  tuprd.  forma  a  new  contract  if  it  beaxa  a  separmu 

ij)  Davis  9.  Oiidart,  qud  mprd,  dau. 


of  double  insurance,  "  the  party  holding  such  double  insurance,  may  in  the  outset  and 
before  making  any  election,  consider  each  debtor  as  liable  to  bear  a  proportionate  part 
of  the  common  burthen,  and  recover  accordingly ;  or  he  may  require  either  of  the 
parties  liable,  to  pay  the  whole,  and  then  it  follows  as  a  rule  of  law,  founded  upon  the 
broadest  principles  of  equity,  that  where  one  of  two  parties  has  paid  the  whole  of  a 
debt,  for  which  each  was  originally  and  ultimately  liable,  the  party  who  has  paid  the 
whole  or  a  disproportionate  part  of  the  common  debt,  shall  have  a  remedy  against  the 
other  for  a  contribution,  so  that  the  burthen  may  bedbome  equally  according  to  their 
respective  liabilities."  In  this  case,  it  was  held,  that  where  the  party  insured  had 
conmienced  an  action  on  both  policies  at  the  same  time,  and  one  cnf  the  insureia  had 
paid  into  court  one  half  of  the  actual  loss,  (first  making  certain  deductions  by  way  of 
set  ofi^)  and  the  insured  took  the  money  out  of  court,  this  should  be  regarded  as  jniini 
fam  evidence,  that  the  insured  had  made  his  election  to  consider  eaoh  insurer  respon- 
■iUo  for  one  half  of  the  wm  actually  al  risk.    Wiggia  a.  Suffolk  Ins.  Co.  18  Pick.  14S. 
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quent  contracts  shall  be  responsible  for  the  surplus,  in  the  or  double  and 
<wder  of  the  date  of  their  respective  signatures.  (/) 


So  in  this  country  it  was  once  pleaded,  and  ^^  proved  by  all  S?SoJuat^. 
the  ezchangey^^  to  be  the  custom  of  merchants,  "  that  where 
a  policy  is  subscribed  by  a  number  of  underwriters,  and  the 
goods  are  not  equal  in  value  to  the  sums  subscribed  (taken 
tc^ether,)  the  underwriters,  in  case  of  loss,  shall  be  liable  in 
the  order  in  which  they  subscribe,  and  the  remaining  under- 
writers shall  be  exonerated  from  all  liability,  and  return  the 
premium,  deducting  I  per  cent.*'  (m) 

The  common  law  rule  in  the  United  States  is  that  laid  ^  ^  United 
down  by  Lord  Mansfield ;  but  the  law,  as  it  anciently  pre-  The  Amerioui 
▼aUed  in  England,  and  is  now  established  in  France,  is  ^^^* 
deemed  by  the  American  merchants  so  preferable,  in  point  of 
simplicity  and  convenience,  that  clauses  are  very  generally 
introduced  into  their  policies,  to  prevent  the  rule  of  contri- 
bution, and  to  make  the  insurers  responsible,  according  to  the 
order  of  date  of  their  subscriptions. 

The  clause  adapted  to  the  second  policy  is  to  this  effect : 
"  It  is  further  agreed,  that  if  the  assured  shall  have  made 
any  other  assurance  upon  the  premises  prior  in  date  to  this 
policy,  the  assurers  shall  be  answerable  only  for  so  much  as 
the  amount  of  such  prior  insurance  may  be  deficient."  ^ 

(/)  Code  de  Commeroe,  art.  359.  never  ft{^'ed  to  seTeral  subscriptions  to 

(«•)  The  African   Comp.  v.  Boll,   1  one  policy,  unless  they  bore  different 

Skom.  132.    See  also  Malynes  Lex  Mer-  daie$  i  and  this  probably  is  the  true  mean- 

caloria,  112.    But  the  rule  in  France  wm  ing  of  the  English  rule. 


1  See  Kemfale  v,  Bowne,  1  CaincSi  75 ;  2  Phill.  Ins.  59 1  Col.  Ins.  Co.  v.  Ljmch, 
11  John.  233;  Peten  v.  Del.  Ins.  Co.  5  Serf,  dc  Rawle,473;  Warder  e.  Horton, 
4Biaiiey,529. 

In  Kent  v.  Manufacturers  Ins.  Co.  18  Piek.  21,  Mr.  Justice  Putnam  said,  —  **  The 
dnine  in  relation  to  prior  policies  is  not  intended  to  prevent  the  owner  from  procuring 
•■fasequent  policies  upon  the  same  vessel.  It  is  not  introduoed  for  the  purpose  of 
rendering  the  subsequent  policies  null  and  void.  On  the  contrary,  it  supposes  that 
they  may  be  lawfully  made ;  and  the  clause  regulates  the  extent  of  the  liability  which 
tliB  underwriters  upon  the  subsequent  policies  incur.  I^  for  example,  the  subsequent 
poliey  covers  the  same  vessel,  voyage,  and  risks  as  were  covered  by  the  prior  policy, 
tlie  assured  would  not  by  the  terms  of  the  oontiact  be  entitled  to  recover  any  thing 
apOD  the  subsequent  policy.  Such  was  the  ease  of  Seamans  e.Loring,  1  Mason,  127. 
But  if  part  of  the  voyage  was  protected  by  the  prior  policy,  and  the  second  policy 
AoaU  in  terms  embrace  the  whole  voyage,  the  underwriters  upon  the  second  policy 
would  be  UaUe  for  the  loss  sustained  in  that  part  of  the  voyage  not  covered  by  the 
int  policy." 

in  the  above  case  it  appeared,  that  two  days  before  the  expiration  of  a  policy,  fiilly 

insnring  a  vessel  on  time,  the  defendants  made  a  policy  insuring  the  same  viMsel,  at 
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ofdoffe  and        The  form  adapted  to  the  first  policy  runs  thus :  "  la 
of  any  subsequent  insurance,  the  insurers  shall,  neTertbelesii 

be  answerable  for  the  full  extent  of  the  sum  subscribed  by 

him,  without  right  to  claim  cootributioo  from  sabBeqaeat 

assurers."  (n)  ^ 
295  *  ^Tbere  appears  no  reason  why  some  such  clause  might  not 

be  adopted  in  our  own  country,  (o) 
In  Fraiioe  and  In^rance  and  in  the  United  States  (in  cases  where  this 
stateJ^of  poii-  rule  bas  been  adopted,)  it  has  been  decided,  that,  e^en  where 
^d^^Bt  ^^  second  policy  is  dated  an  the  sa$He  day  as  the  first,  in* 
J'^^ij^/™"  quiry  may  be  made  as  to  which  of  the  two  was  actually  ^s^ 
time  alone  bear  effected  m  poM  of  time^  and  that  which  was  so  ¥rill  alone  bear 

the  loss.  (  p)  ^ 

(m)  3Kent,(9(bed.>880,281;2FiuH.  (p)    Bdolay-Patr,    Conn    de    DMit 

on  Ins.  59-65.  Comm.  Mar.,  tooi.  iv.  pp.  122,  123.  ed. 

(o)  Hiat  our  mercantile  men  would  1834.    t  Brown  v.  Hartford  Ins.  Comp., 

find  the  convenience  of  auofa  a  danae,  Me  3  Day,  Rep.  98.    t  PoUer  v.  Marine  Ina. 

M*CuUoch>s  Comm.  Dictionary,  art.  Ma-  Comp.,  2  Maaoo,  27^  cited  in  3  Kent, 

rine  Ina.,  p.  702.  ed.  Ij837.  (5lh  ed.)  281. 


and  fiom  Boston  to  Cliaileaton,  the  second  policy  providing,  that  if  the  insored  abcndd 
have  made  prior  inaiirance  upon  the  vessel,  then  the  defendants  ahould  be  cbai;BeaUs 
only  for  so  much  as  tJie  amount  of  such  prior  insurance  should  be  deficient  towards 
fuUy  covering  the  property  at  risk,  whether  for  the  whole  voyage,  or  from  one  port  of 
loading  or  dischaige  to  another.  The  vessel  sailed  from  Boston  before  the  expiratian 
of  the  first  policy,  but  was  lost  aAer  it  had  expired.  It  was  held,  that  the  second 
policy  attached,  notwithstandfhg  the  first  policy  continued  in  full  force  till  alter  the 
vessel  had  safled  from  Boston,  and  that  the  defendants  vrere  consequently  liable  fiir 
the  loss.  Kent  v.  Manufacturers  Ins.  Co.  18  Pick.  19.  The  court  regarded  it  as  the 
clear  understanding  of  the  parties,  that  by  the  one  or  the  other  policy,  the  insured 
should  be  fully  covered.    lb.  24. 

t  See  American  Ins.  Co.  v.  Qrisvrold,  14  Wendell,  399 ;  Colombian  Ins.  Co.  9, 
Xiynch,  11  John.  233 ;  Carpenter  v.  Providence  Washington  Ins.  Co.  16  Peters,  485. 

'  Under  the  above  rule,  it  has  been  held,  that  in  determining  which  is  the  prior 
insurance,  it  nsay  be  proved  that  a  policy  was  subscribed  by  an  underwriter  on  a 
different  day  from  that  of  its'  date.  Lee  v.  Mass.  Fiie  and  Marine  Ina.  Co.  6  Msss 
908.  But  if  two  policies,  containing  the  sJbovs  danse  as  to  a  prior  policy,  are  madb 
at  the  same  time  ia  the  day,  so  that  it  cannot  be  distingvished  which  was  first  anb- 
scribed,  the  constiuction  of  them,  in  rospeot  to  each  oitber,  is  the  same  as  if  they  did 
not  contain  this  dauaa.  Potter  v.  Marine  Ina.  Co.  2  Maaoo,  275|  Wiggin  n.  Bnibik 
Ins.  Co.  18  Pick.  153. 

A  policy  vnderwritten  In  Phikrfelphia,  st^diaied,  tiiat,  H  any  pievious  palicy  wan 
made  in  England^  it  should  snpenede  an  teqaal  amount  of  the  Philadelphia  polioy. 
Insoranoe  was  made  in  Engiaiid  eight  days  aAer  the  date  of  the  policy  nnderwritten 
in  Philadelphia.  Mr.  Justice  Waahingtoo  held,  that  the  Ibieign  inauanoe  did  aot 
sopenede  any  part  of  that  uada  «t  PWhidiilphia  HqgHio.  JkL  km,  Co.  1  VTmk, 
C.  C.  417. 

In  asoertaintng  the  anMmnt,  to  which  a  second  or  any  tabsequent  policy  is  applica- 
ble, where  a  prior  policy  is  to  be  deducted,  only  the  amount  covered  by  sadi  prior 
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Thia  rule,  however,  does  not  in  France  extend  to  different  oraooMe  and 

subecriptions  of  uniform  date  to  the  same  policy  ;  for  if  thej  ^^ri—r 

all  bear  one  date,  tbey  make  but  one  contract,  and  the  whole  is  not  bo  iq  the 
body  of  the  underwriters,  in  case  the  sum  insured  in  such  ^^b«cripiioiM  to 
policy  exceeds  the  value  at  risk,  contribute  ratably  to  the  ^®p<^- 
loes,  and  return  a  ratable  share  of  premium  for  the  ex- 
cess. (9) 

If  the  subsequent  insurance  be  made  with  the  fraudulent  Law  as  to 
intent  on  the  part  of  the  assured  to  recover  more  than  an  in-  dmiUe,  or  over- 
demnity,  and  this  fraudulent  intent  to  be  proved  by  the  under-  j^^^^^^  ^ 
writers,  the  law  of  Prance  is,  and  that  of  this  country  it  is 
apprehended  would  be  the  same,  that  he  shall  pay  the  whcde 
premium  on  the  second  policy,  and  recover  nothing  under 
ii.{r) 

If  the  underwriter  and  the  assured  are  both  aware  at  the  c«ae  in  which 

aseoood  poucy 

time  of  effecting  the  second  policy,  that  the  whole  amount  of  is  effected, 
interest  has  already  been  fully  covered  by  the  first,  this  would  ^ount  of  in- 
be  a  mere  wager,  and  void,  and  the  principle  would  apply  SlSJJiS^**** 
emn  utriusque  ttirpUudo  vergatur  cessat  repetiUo;  the  assured  both  of  the  as- 

^  ^  ti.  snred  and  un- 

would  recover  nothing  on  such  policy :  and  if  the  ''^premnim  derwriter, 
had  been  paid  the  assured  could  not  demand  a  return ;  if  not  hy  a  prior  poii- 
paid,  the  underwriter  could  not  claim  it.  {s)  ^'^  ^_ 

It  has  been  laid  down  by  Mr.  Marshall,  as  following  from  |^^]^  .^  ^^ 
Lord  Mansfield's  rule,  that,  where  by  several  policies  made  ooumry  as  to 
without  fraud,  the  total  sum  insured  exceeds  the  whole  value  of  premium  in 
at  risk,  ^'  all  the  underwriters  on  the  several  policies  would  ^!^^ byse^ 
be  equally  bound  to  make  a  return  of  premium  for  the  sum  ^J^^i^ 

without  ftand. 

(f)  Boulay-Paty,  Coura  de  Droit  Mar.  Paty,  ibid.  pp.  372,  273.  ed.  1827.    For 

torn.  iT.  pp.  116,  117.  ed.  1834.  the  application  of  the  law  to  the  case  of 

(r)  If  be  sues  on  the  seoond~poliey,  be  double  inntranee,  see  Boulay-Paty,  Coma 

may  in  France  be  proceeded  against  crim-  de  Df  oit  Conun.  Mar.  torn.  iv.  pp.  124, 

inally ;  see  the  general  French  law  on  the  125.  ed.  1834. 

■nfaject    of  fiauduleni    overHtuuranee,       (#)  fioulay-Paty,  Coins  de  Droit  Cooui. 

Emerigon,  chap.  ix.  sect.  2.  vol.  i.  pp.  Mar.  torn.  iv.  p.  114.  ed.  1834. 
270  -  272,  and  the  Commentary  of  fioulay- 


policy  is  to  be  deducted,  ft  is  evident,  aooordfngly,  that  the  premium,  and  premiam 
OB  the  premiam  in  such  prior  policy,  is  not  to  be  included  in  the  amount  to  be  de> 
doelBd,  bvt  only  the  amount  which  the  aasnred  would  be  entitled  to  recover  besides 
his  premium.  For  instance,  if  one  insures  a  thousand  doNars  in  the  firrt  policy,  and 
pays  a  premiam  of  fifty  dollars  for  the  hisuranoe,  the  value  of  the  sabiect  will  be  cov- 
aied  by  such  prior  policy,  only  to  the  amount  of  nine  hundred  and  fifty  dollais ;  this 
laai  sam  being  the  amoant  to  be  dednded  in  estimating  the  amount  of  interart  aader 
tbe  aaooad  poUoy.    2  PhiU.  las.  08. 

TOL.   I.  26 
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Of  aoube  aad    insured  aboye  the  mlae  of  the  effects  in  proportion  to  their 

respective  subsenptioos."  (i) 

Fitk  V,  Mastei^      The  rule,  howeveri  as  to  this  point|  musl  be  now  taken 

STweis.  165.  with  this  limitation,  viz.  that,  where  two  sets  of  policies  of 
different  date  are  effected  on  the  same  property,  and  the 
amount  insured  in  the  int  set  is  not  equal  to  the  value  at 
risk,  though  the  aggregate  sum  insured  in  the  two  sets  ex- 
eeeds.it ;  in  such  case,  the  underwriters  on  the  last  set  of 
policies,  in  paM  cf  date^  shall  alone  be  called  on  for  a  ratable 
return  of  premium ;  on  the  equitable  principle,  that,  as  the 
underwriters  on  the  first  set  of  policies  were,  at  one  time, 
liable  to  the  whole  extent  of  the  sum  therem  insured,  so  they 
are  fairly  entitled  to  retain  the  whole  premium,  (a)    * 

wiiere  an  over-      Where  a  double  insurance  has  thus  been  effected  in  two 

msuranoe  oas 

thusbeeD ef-  valued  policies,  a  question  has  arisen  as  to  the  effect  of  the 
valued  ipdSdL,  Valuation  in  one  policy,  in  limiting  the  amount  to  be  recovered 
^^4j;^^^  under  the  other.  The  rule  appears  to  be  that,  if  the  same 
!^^^^PJ*^  vahie  is  declared  in  both  policies,  the  party  who  has  recovered 
vahie  in  neither  to  the  ftiU  extent  on  ODC  of  the  policies,^  can  recover  nothina 

iibtadAnff*  if  it 

be tbenme in  on  the  Other ;  ev6n  though  the  thing  insured  be  proved  to  be 
rareii  eu^r  worth  really  more  than  the  value  so  declared :  but  where  the 
pcSSItoihT''  value  declared  in  the  two  policies  is  different,  the  fact  that 
extent  of  such  ibe  sssurcd  has  already  recovered  under  the  first  policy  to 
^^  the  full  extent  of  the  value  declared  in  the  second,  shall  not 

prevent  lum  from  recovering  a  further  sum  under  the  second 

policy,  if  the  real  value  of  the  subject  exceeds  the  amoual 

recovered  under  the  first  policy.' 

297  ♦  ♦Thus,  where  a  party,  having  recovered  6000/.  which  he 

Boosfieid  V.       had  insured  with  the  London  Insurance  Company  on  a  ship 

4Campb.228.   volued  in  tiuU  poUci^  ot  QOOOLj  htoughi  bis  action  against  a 

(t)  Marahall  on  Ins.  649.  the  footing  contended  for  by  the  able  ao- 

(m)  Fisk  V.  Maslerman,  8  Mees.   &    tlior  of  the  article  on  Marine  Ins.   in 

Wels.  165;  thus  establishing  the  rule  on    M*CuUoch*s  Dictionary,  p.  702.  ed.  1837. 


I  Four  thousand  doUan  being  inmied  <«  a  ship  and  oargo  vaJned  at  thalsma,  a 
anbeequent  policy  was  made  on  the  same  ship  and  cargo  valued  at  six  thousand  doi- 
lani  with  the  nsual  daxise  as  to  prior  insurance.  The  queslioa  waa,  how  mnok 
vamained  to  be  covered  under  tlM»  second  policy;  aad  Mr.  Justice  Washington  di^ 
cidedy  that  the  ajnonnt  of  insurable  interest  under  this  policy  would  be  two  thninBind 
doUais.  Manay  v.  Ins.  Co.  of  Pennsylvania,  2  Wash.  C.  C.  186.  See  M^Kim  «. 
Phosnix  Ins.  Co.  2  Wash.  C.  C.  80.  Sea  Mioluai  o,  ColpMBhisi?  Im.  Co.  liO  Jo^ 
75 ;  Kenny  e.  Claikson,  1  John.  383. 
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priTate  underwriter  for  6002.  wtneh  be  bad  insured  with  birh  of  double  and 

oo  tbe  same  ship  m  another  pohej  tn  which  me  was  valued  at  

600(M. :  the  reoovery  of  the  6000^.  under  the  first  policy,  was 
held  no  bar  to  his  recovering  in  addition  the  600/.  insured  by 
tlie  second  policy,  procf  having  been  given  that  the  real  value 
of  the  ship  was  upwards  nf  6600/.  ilie  aggregojte  of  the  sums 
recovered  on  the  two  poHeies.  (o)' 

But  where  a  party,  having  insured  1700/.  on  his  ship  in  one  Irving «.  Rich- 
policy,  in  which  she  was  valued  at  3000/.,  afterwards  insured  i  dioo!  &  Rob. 
a  further  sum  of  2000/.  or  the  same  ship  in  a  second  policy,  ^^' 
in  which  she  was  also  valued  at  3000/. :  Lord   Tenterden 
held  that  this  valuation,  being  the  same  in  both  policies^  was 
oooclusive,  and  he  would  not  permit  tbe  assured  to  recover 
more  than  3000/.  on  both  policies  together,  although  it  was 
proved  that  tbe  value  of  the  ship  exceeded  3700/.  the  aggre- 
gate of  the  sums  insured  in  both,  (w)   « 

Although,  as  we  have  seen  in  cases  of  double  insurance.  Where  two  or 

I  11    J     •  i_  ^L  •  ^i_      roore  persons 

properly  so  called,  t.  ^.  where  the  same  person  insures  the  it^ure  tiie  samA 
same  interest  by  several  policies  on  the  same  risk,  he  cannot  lIl^MrM  haks 
recover  more  than  an  indemnity ;  t.  e.  more  than  the  real  or  oadunnctin. 

^  '  tmesUy  this  is 

declared  value  of  the  thing  insured,  under  all  the  policies  put  not  a  double 

I  ..i-rt'i^  •  insurance:  in 

together ;  yet  it  is  different  where  two  or  more  persons  insure  such  caM,  each 
the  same  thing,  against  the  same  risks  on  distinct  interests.^    partl^'^ifi^. 

In  such  case,  each   of  the  parties  having  such  rf*'*/»^Mrf  ofSeirSimS 
interests  in  the  thing  insured,  may  effect  insurance  in  respect  interests,  a^ 
thereof  to  the  full  value  of  the  thing  insured,  and  each,  in  full  extent  of 
case  of  loss,  may  recover  to  the  full  extent  of  his  interest.        intweS?**'^^ 

This,  as  Lord  Mansfield  remarks,  *'  is  by  no  means  within 
tbe  idea  of  a  double  insurance,  which  is  where  the  same  man 
is  to  receive  two  sums  instead  of  one,  or  the  same  sum  twice 
over  for  tbe  same  loss  by  reason  of  his  having  made  two  in^ 
sttrances  upon  the  same  goods  or  the  same  ship  ;"  whereas  this 

(r)  BousfieU  9.  Bamesi  4  Camp.  22B.      liob.  196.    See  alao  S.  C.  in  2  B.  ^  Ad. 
(v)  Irving  t,  KicbardtKHi,  1  Mood.  &    ld3b 


>  See  Kane  v.  Cora.  Ins.  Co.  S  Johns.  229 ;  M*Khn  v,  PbcBDtx  Ins.  Co.  3  Waab.  C. 
C.  89 ;  Uintnm  9.  Col.  Ins.  Co.  10  John.  75 ;  Pleasants  v.  Mar.  Ins.  Co.  8  Cranob, 
35 ;  Kennf  v.  Clarkson,  1  John.  383. 

•  See  Pertdns  v.  K.  En^.  Mar.  Ins.  Co.  13  Mass.  314, 318;  Higginson  «.  Oall,  13 
I.  96 ;  Loqke  v.  North  Amer.  Ins.  Co.  19  Mass.  61. 


904  Of  tsbobjmmB  ditsbbst. 

Of  double  iind  ^case  now  referred  to  i8  the  insurance  bp  two  differeni  persons  ; 
oveivuwimnoe.  ^  ^^  different  iniereslSf  each  to  the  whole  value, 

4^0  rp^^  followkig  case  affords  a  good  illustration  of  tbis  prin* 

ing  this  poM-        Ciple. 

^in  9  Loo-        Mepbohmj  a  Russian  merchanti  carrying  on  business  in  St. 
doa  Am.  Co.      Petersbufghi  was  in  debt  for  advances  both  to  Amyand  of 
The  indoraee  of  London  (his  general  agent  and  factor  in  this  country)  and 
lid^l  tekv  m  ^^  ^^  Tamesz  of  Moscow, 
advance  to  the       Under  these  circumstances,  Meybohm  wrote  to  Amyaiid« 

ooDtigiior;  and  .  "^         .  j  ^ 

alto  his  factor  who  was  then  in  expectation  of  a  consignment  from  him,  to 
ulnMo  whom  the  effect  that  he  should  send  him  goods,  as  per  invoice,  and 
^the'iMda^  directing  him  to  insure*  Amyand,  acc(Mdingly,  who  bad 
of  his  general     already  insured  to  a  certain  extent  on  the  expected  consign* 

Ba^^^^^^^»aS  •  mMm^^W  ^^^^  ^^ 

each  of  them      mcnt,  upon  the  receipt  of  this  advice,  effected  a  further  insur- 

insore  the  con-  ,  ■  •  ■  1    ■        «  • 

signment,  and    aucc,  thus  making  the  aggregate  sum  insured  by  him  nKNre 

^tr^^p^  ^han  sufficient  to  cover  the  fuU  value  of  the  consignment,  InU 

^^^t  ^ufS  ^^  ^^  ^^  amount  of  the  balance  then  due  to  him  from 

i^^tive         Mebohm  in  the  general  account  between  them.     Mebohm 

shipped  .the  goods  as  per  invoice ;  but  instead  of  indorsing 

the  bill  of  lading  to  Amyand,  he  indorsed  it  to   Ibmesz^  to 

whom  at  that  time  he  was  also  indebted  to  a  greater  amount 

than  the  value  of  the  goods  shipped. 

Tamesz,  through  his  London  agents,  procured  a  policy  to 
be  effected  with  the  London  Assurance  Company,  to  the  full 
value  of  the  goods,  but  to  a  less  amount  than  his  balance 
against  Mebohm.  This  policy  was  subsequent  to  any  of 
those  effected  by  Amyand ;  and  the  broker  informed  the  Com- 
pany, at  the  time,  that  a  prior  insurance  had  been  effected  on 
them  by  a  prior  consignee,  and  that  both  parties  wished  to 
be  safe. 

The  ship  and  goods  having  been  lost,  the  question  made 
was,  whether  Tamesz,  under  the  circumstances  above  detailed, 
had  a  right  to  recover  against  the  company  ihe  whole  amount 
of  his  insurance;  and  the  Court  (the  judgment  of  which  was 
delivered  by  Lord  Mansfield)  were  clearly  of  opinion  that  he 
had.  (x) 
299*  '^^Tamesz,  indeed,  as  indorsee  of  the  bill  of  lading  and  in 


(jr)    Godfn  9.  London  Asa.  Comp.  1    Ins.  603.  «if.8thed.ManhaIioiiIiis.l43. 
Burr.  489.    1  W.  Bl.  Rep.  103.    Paik  on 
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advance  to  Meybohm  to  a  greater  arnount  than  the  sum  in-  Of  double  tnd 

sured  in  the  policy,  had  a  clear  insurable  interest  to  the  full  -^ - 

extent  of  his  claim,  and  therefore  might  recover  the  whole  this  case. 
sum  insured. 

So  Amyand,  as  the  factor  of  Meybohm,  and  also  his  cre- 
ditor on  the  balance  of  account  between  them,  had  a  right 
to  insure  on  his  own  account,  or,  at  all  events,  if  the  in- 
surance effected  by  him,  was  to  be  regarded  as  originally 
effected  on  account  of  Meybohm ;  still  Amyand,  having  the 
policy  in  his  possession,  had,  as  such  factor  and  creditor,  a 
lien  upon  it,  in  respect  of  which  he  too  might  recover  on  the 
policy  to  the  full  extent  of  his  claim. 

Mr.  Marshall,  indeed,  dissents  from  this  latter  position,  on 
the  ground,  that  as  Meybohm,  after  he  had  indorsed  the  bill 
of  lading  to  Tamesz,  had  no  insurable  interest  in  the  goods, 
so  Amyand  could  recover  nothing  on  the  policy,  which  could 
not  possess  a  greater  validity  in  his  hands  than  in  those  of 
Meybohm  (p) :  but  it  appears  to  me  clear  that  Amyand,  as 
consignee  of  the  goods  and  as  a  factor  in  advance  to  Meybohm 
on  the  general  balance  of  account,  had  a  distinct  insurable 
interest  in  the  goods  on  his  own  account,  up  to  the  amount  of 
bis  claim,  which,  as  it  did  not  require  the  indorsement  of  the 
bill  of  lading  to  perfect  it,  could  not  be  devested  by  the  in- 
dorsement of  that  instrument  over  to  a  third  party. 

To  enable  the  defendant  to  discover  whether  there  be  in  ciau«ofi90. 
any  case  a  double  or  oter-insurance,  he  may,  by  the  19  G.  2.  ia  order  to  en- 
c.  37.  s.  6.,  call  upon  the  plaintiff  to  declare  in  writing  within  f^danTin^ 
fifteen  days  what  sura  he  has  insured  on  the  whole,  and  how  ^^  ^^ 
much  he  has  borrowed  on  bottomry  and  respondentia  for  the  cover  whether 

^      -.,  there  be  an 

Toyage  m  question,  or  any  part  of  it.  over-uwurance. 

No  means  are  provided  in  the  act  of  compelling  the  delivery 
of  this  declaration,  though  Mr.  Marshall  thinks  the  court 
would  probably,  after  the  expiration  of  the  fifteen  days,  stay 
the  proceedings  in  the  action,  till  a  satisfactory  declaration 
were  delivered :  no  case,  however,  of  the  kind  has  ever 
occurred  in  practice,  (z) 

(y)  ManhaU  on  Ins.  14&  («)  MaiahaU  on  Int.  702. 
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OF  THB  AMOUNT  OF  INSURABLE  INTEREST,  AND  ITS  VALUATIOIT 
AS  BETWEEN  THE    ASSURED   AND  THE  UNDERWRITER. 

Of  the  amoant        Xhe  Dcxt  Doint  to  be  considered  is  the  mode  of  estimating 

of  insurable  m-  i»  • 

terest,  and  its    the  insurable  value  of  the  interest  at  risk,  with  a  view  to 

▼alaation  as  be-  •         '    ^  --r-L  j-  ri  j/ 

tween  the  as-     procuring  indemnity  for  the  assured  in  case  of  loas,  and  of 
un^rwTilen*     fij^i^g  that  valuc  as  between  the  assured  and  the  underwriter, 

by  specifying  in  the  policy  some  fixed  sum  which  is  to  be 

taken  as  its  agreed  value  between  them. 
We  will  consider  in  their  order, 

Sect.  1.  The  Principles  and  Practice  of  Valuation  for  the 
Purpose  of  Insurance. 
Sect.  2.  Valued  Policies, 
and  herein, 

Art.  1.  Effects  of  Valuation  in  tlie  PoUcj.. 

Art.  2.  Valaed  Policies  on  Ship,  and  on  Ship  and  Freight 

Art.  3.  Valued  Policies  on  Frei^t 

Art.  4.  Valued  Policies  on  Goods. 

Sect.  3.  Open  Policies. 

Sect.  I.  Principles  and  Practice  of  Valuation  for  the 

Purposes  of  Insurance. 

Tbeorettcai  ^  123.  Insurance  being  a  contract  of  indemnity,  it  should 

vahiat^cH)  for      Seem,  d  priorij  that  the  true  principle  upon  which  the  interest 
kMurance*^*  ^^  professed  to  be  protected  by  a  policy  of  insurance  ought  to 

be  valued,  is  that  which  in  case  of  loss  will  give  the  assured, 
as  nearly  as  possible,  a  complete  indemnity  against  the  con- 
sequences of  such  loss. 

The  object,  therefore,  of  such  valuation  ought,  in  theory^  to 
be  to  place  the  assured,  in  case  of  lossj  in  exactly  the  same 
situation  as  he  would  have  been  in  if  no  loss  had  taken  place. 


PBIKOIPLBS  AND  PBAOTIGE  OF    VALUATION.  307 


*To  apply  this  principle  to  the  case  of  ship,  goods,  and  Prmcipien  and 

r«^:^u*  practice  of  val- 

ireigbt.  ialion. 

The  ship,  as  employed  by  the  shipowner  in  the  actual      #301 
practice  of  modern  commerce,  is  regarded  by  him,  generally  Applied  to  in- 
speaking,  not  as  an  instrument  for  carrying  on  his  own  traffic,  JJld  fiSght*'"'^ 
but  as  in  itself  a  source  of  emolument^  either  by  being  used  as 
a  general  ship  for  the  purpose  of  carrying  the  goods  of  several 
merchants  for  freight ;  or  by  being  let  out  on  hire  for  a  certain 
voyage  at  a  stipulated  sum,  under  a  contract  of  affireight- 
ment.  ' 

Out  of  the  freight  so  paid  for  the  carriage  of  the  goods,  or  ^ear  and  tear 

^,      ,  .  f    .         L'       .!_        L«  1  1  *  •     of  the  ship,  and 

the  hire  of  the  ship,  the  shipowner  has  to  pay  the  seamen's  other  deduo- 
vrages,  to  furnish  provisions,  to  defray  the  expenses  of  the  fjS^ht]^"  ^ 
voyage,  and  to  make  good  that  diminution  in  the  value  of 
the  ship  and  her  apparel,  which  necessarily  takes  place  more 
or  less  in  the  course  of  every  voyage,  and  which  is  familiarly 
called  tke  wear  and  tear  of  the  ship.  What  remains  of  the 
freight  after  deducting  these  charges  and  outgoings,  is  the 
net  profit  of  the  voyage  ;  the  profit  which  the  shipowner 
makes  by  the  employment  of  his  capital  fixed  in  the  ship. 

Now,  on  the  principle  of  valuation  just  adverted  to,  it  is. 
plain,  that  the  ship,  for  the  purposes  of  insurance,  ought  tp 
be  estimated  at  her  value  after  deducting  the  wear  and  tear 
of  the  voyage ;  for  that  is  what  the  ship  would  have  been 
worth  to  her  owner  on  arrival,  and  if  the  loss  had  not  occurred 
against  which  the  insurance  is  intended  to  indemnify  him. 

In  the  same  way  with  regard  to  freight ;  the  true  mode  of 
estimating  its  value  for  the  purposes  of  insurance  on  the 
above  principle  would  be  to  take  it  at  that  sum,  and  no  more, 
which  the  shipowner  might  calculate  on  receiving  on  the  safe 
arrival  of  the  ship  :  t.  e.  the  net  freight,  deducting  seamen's 
wages  and  the  other  expenses  of  earning  it ;  because,  in  case 
the  ship  is  lost,  that  is  all  the  shipowner  loses. 

So  again  with  regard  to  goods ;  in  order  to  put  the  mer-  As  applied  to 
chant  in  the  same  situation  as  though  no  loss  on  his  goods  had  gooda."*^ 
taken  place  ;  i.  e»  in  order,  in  case  of  loss,  to  procure  him  a 
complete  indemnity^  it  is  clear  that  the  value  of  the  goods 
should  be  estimated,  for  the  purpose  of  insurance,  at  the  price 
''^which  they  would  actually  have  produced,  had  they  arrived      '*  302 
undamaged  at  their  port  of  destination,  together  with  the 
freight,  duty,  and  landing  charges  there  payable  upon  them. 


^ 
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Priociplesaiid 
practice  of 
valuation. 


Principle  on 
which  valua- 
tioosare  prao- 
ticallf  con- 
ducteid: — the 
object  sought  a 
not  to  put  the 
assured  in  the 
same  situation 
as  if  no  loss  had 
occurred,  but  to 
replace  him  in 
the  same  situa- 
tion as  he  was 
in  at  the  outset 
of  the  adven- 
ture. 

The  value  of 
the  thing  in- 
sured is  estima- 
ted in  all  open 
policies  at  its 
worth  to  the 
owner  at  the 
outset  of  the 
risk,  plus  the 
IMemmm  and 
costs  of  insur- 
ance. 

By  this  mode 
or  estimating 
the  insurable 
value,  the  as- 
sured on  skip 
andfreight 
generally  re- 
ceives more 
and  the  assured 
on  goodi  lestf 
than  an  indem- 
nity. 
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Such,  unquestionably,  as  has  been  very  ably  and  unanswer- 
ably pointed  out  by  Mr.  Benecke,  is  the  only  mode  of  esti- 
mating the  value  of  the  interest  at  risk,  by  which  complete  and 
absolute  indemnity  can  in  all  cases  be  procured  for  the  as- 
pired (a) ;  probably,  however,  from  the  supposed  dii&culty 
of  thus  calculating  the  insurable  value,  and  from  the  reluct- 
ance felt  by  merchants  and  shipowners  to  pay  the  higher  rate 
of  premium  which  would  thus  be  necessary,  this  is  not  the 
principle  of  valuation  which  has  been  generally  adopted  in 
the  practice  of  this  or  any  other  country. 

Instead  of  the  absolute  indemnity  sought  to  be  attained  by 
the  mode  of  estimating  the  insurable  value  just  pointed  out ; 
parties  engaged  in  the  business  of  marine  insurance  confine 
themselves  to  an  indemnity  of  a  more  limited  description  ; 
and  the  object  sought  to  be  attained  by  the  mode  of  insurance 
generally  adopted  in  practice,  both  in  this  and  other  countries, 
is  well  understood  to  be,  not  to  put  the  assured  in  such  a 
position  as  he  would  have  been  in  if  no  loss  had  been  in- 
curred, but  to  place  him  in  the  same  situation  he  was  in  at  the 
commencement  of  the  risk. 

It  is  upon  this  basis  that  the  insurable  value  of  the  interest 
at  risk  is  invariably  calculated  in  all  open  policies  effected  in 
this  country :  the  worth  of  the  thing  insured  to  its  owner  at  the 
outset  of  the  risk  covered  with  the  expenses  of  the  insurance  is, 
in  all  open  policies,  as  we  shall  see  more  at  large  in  the  Third 
Section  of  this  chapter,  its  estimated  value  for  the  purposes 
of  insurance. 

As  the  ship  in  the  course  of  every  voyage  is  more  or  less 
diminished  in  value  by  wear  and  tear  before  the  loss  takes 
place ;  and  as  the  goods  would,  in  most  instances,  but  for  the 
loss,  have  realized  a  higher  sum  at  their  port  of  destination 
than  at  their  port  of  loading ;  it  is  very  obvious,  that,  by 
*this  mode  of  insurance,  the  assured  on  ship  and  on  freight^  in 
case  of  loss,  will,  in  all  probability,  receive  more  than  an  in- 
demnity, and  the  assured  on  goods^  less.  Abundant  illustra- 
tions of  this  position  will  be  furnished  in  the  two  following 
Sections. 


(a)  Principles  of  Indemnity,  chap.  iii.    for  a  full  exposition  of  the  appUcatioa  of 
pp.  1  -  70,  to  which  the  reader  is  referred    this  principle  to  practice. 
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Sect.  II.  Valued  Policies. 

m 

Art.  L  Of  the  effect  of  Valuatian  in  ike  Policy. 

§  124.  Every  commoa  printed  form  of  policy  in  this  coun-  Effect  ofvaiua- 
try  contains  the  fcdlowing  clause :  -~  policy. 

"  The  said  skipj  4"^.,  gxHxis  and  merchandises^  4*^.,  far  so  Vaiaatioo 
mu(A  as  U  concerns  the  assured j  between  the  assured  and  the  ^  *^^' 
assurers  in  this  policy^  are  and  shall  be  valued  at ." 

The  difference  between  an  open  and  valued  policy  in  point  JJj^J^^J^d 
of  form  is  solely  this:  that  in  avcUued  policy,  this  blank  is  voitud.poiiciet 
Iiiled  up  with  the  sum  at  which  the  parties  agree  to  fix  the 
amount  of  the  insurable  interest ;  in  an  open  policy  it  is  left 
in  blank. 

The  difference,  in  point  of  effectf  between  a  valued  and  an  Difference  in 
open  policy,  is,  that  under  an  open  policy,  in  case  of  loss,  the  '^' 
assured  must  prove  the  cuiual  value  of  the  subject  of  insurance; 
under  a  valued  policy  he  need  never  do  so,  except  in  cases  of 
enormous  Of  fraudulent  over- valuation : '  except  in  such  cases, 
the  valuation  in  the  policy  is  conclusive,  and  the  case  is  the 
same  as  though  the  subject  of  insurance  was  actually  proved 
to  have  been  worth  the  sum  at  which  it  is  valued,  {b)  * 

There  can  be  now  no  doubt  that  this  is  the  true  position ;  Meaning  of  the 

•  .  .    .  •       1  J         1^    1 J    '®*™    opening 

though  an  opinion  was  at  one  time  entertamed,  and  upheld  t^iepoUcy,"  a«i 
by  writers  of  eminence  on  the  law  of  Marine  Insurance,  that  uCd  ^Udra!* 
although  the  valuation  was  conclusive  as  between  the  parties 
in  cases  of  total  loss,  yet  it  was  not  so  in  cases  of  average 
loss;  but  that  in  such  cases  the  policy  was  to  be  opened; 
*by  which  those  writers  understood  that  the  agreed  valuation       *304 
was  to  be  set  aside  as  the  standard  and  basis  of  the  under- 
writer's liability,  and  the  actual  amount  of  the  interest  at  risk 
proved  just  as  in  the  case  of  an  open  policy.' 

For  instance,  suppose  a  particular  average  loss  to  take 

{h)  Lewis  V.  Rucker,  2  Burr.  1167.    erege,  179- 183.  2  Phillips  on  Ins.  22 -26. 
SiMwe  o.  FehoB,  2  East,  109.    Beneck«,    3 Kent,  (dtb  ed.)  274. 
Pr.  oT  Indem.  1»  -  \S»,    SisTeBS  on  Av- 


>  Alsop  V.  Conwiercinl  Ins.  Co.  1  Snnuier,  4dl. 
•  PoH,  306,  note;  Canon  v.  Marine  ins.  Co.  2  Wash.  C.  C.  468. 
s  Ailegrav.  Ins.  Ca  6  Harr.  dc  John.  408 ;  3  Kent,  (5th  ed.)  274;  Clark  «.  United 
Im.  Co.  7  Mass.  365. 
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EffiBctofvalu. 

atknmtlie 

policy. 

Emmeous  doo- 
Irine  88  to  the 
meantogof 
'*  opeaiog  tbe 
policy." 


Origin  of  thii 
doctrine. 


The  true  mean- 
log  of  opening 
the  policy  in 
0880  of  avera^ 
Ion  is  only  this, 
that,  in  such 
case,  the  dam- 
iu^e  done  to  the 
wng  ineured 
most  be  ascer- 
tained by  ex- 
trinsic evi- 
dence ;  it  does 
not  mean  that 
the  value  in  the 
policy  is  to  be 
set  aside  as  the 
agreed  standard 
of  indemnity. 
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place  on  a  valued  policy  on  goods,  and  the  damage 
to  amount  to  one-fourtk  ;  acoording  to  the  doctrine  in  ques- 
tion,  instead  of  calling  upon  the  underwriters  for  a  fourth 
part  of  the  value  in  the  policy,  this  valuation,  in  consequence 
of  the  partial  loss,  would  have  to  be  set  aside  altogether,  and 
the  insurable  value  of  the  goods,  $.  e.  their  prime  cost,  to- 
gether with  the  premiums  of  insurance,  &c.,  to  be  proved 
just  as  though  the  policy  were  an  open  one,  and  the  under- 
writers be  then  called  upon  to  pay  a  fourth  of  the  value  ikm 
proved. 

This  doctrine,  which  is  wholly  repugnant  to  the  true  con- 
struction of  the  clause  by  which  the  parties  mutually  agree 
that  the  value  of  the  interest  at  risk  ^  for  so  much  as  it  con- 
cerns  the  assured,  between  the  assured  and  assurers  in  this 
policy,"  shall  be  talcen  to  be  the  sum  named  —  must  now  be 
regarded  as  undoubtedly  erroneous. 

It  appears  to  have  arisen  from  the  ambiguity  of  the  ex- 
pression ^'  opening  the  poUcy"  in  eases  of  average  loss,  and 
was  probably  founded  on  Ihe  dkiufn  of  Lord  Mansfield,  in 
the  case  of  Erasmus  v.  Banks,  where  that  great  judge  is  re- 
ported to  have  said,  ^^  an  average  loss  opens  the  policy.*^  (c) 

Now  the  true  and  only  meaning  of  the  expression  opening 
the  policy  in  case  of  an  average  loss  is,  that  in  such  case  the 
parties  must  necessarily  go  out  of  the  policy  to  ascertain  the 
extent  of  the  damage  done  to  the  goods;  it  does  not  mean  that 
the  valuation  is  to  be  set  aside  for  the  purpose  of  ascertaining 
what  the  underwriter  is  to  pay. 

Of  course,  in  the  case  of  the  goods  being  partially  damaged, 
the  policy  alone  can  never  show  what  the  underwriter  ought 
to  pay ;  for  the  amount  due  from  him  is  the  same  percentage 
on  the  sum  he  has  agreed  to  insure,  as  the  damage  which  the 
*goods  have  suffered  is  upon  their  value :  in  other  words,  the 
proportion  of  the  whole  sum  insured  which  the  underwriter 
has  to  pay  in  case  of  loss,  must  depend  upon  the  proportion 
in  which  the  goods  are  damaged  :  as  the  one  sum  cannot  be 
ascertained  without  fixing  the  other,  and  as  the  damage  the 
goods  have  sustained  can  never  be  made  out  except  by  cal- 
culations wholly  extrinsic  to  the  policy^  every  policy  whether 
open  or  valued,  must  in  this  sense  be  opened  in  every  case  of 
average  loss. 

(c)  Cited  in  Shawe  v.  Felton,  3  East,  113. 
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Opening  Ike  policy  theoi  in  this  sense,  means  nothing  more  Efi^t  of^iu- 
than  resorting  to  extrinsic  evidence,  in  order  to  ascertain  the  policy. 


amount  of  damage  sustained  by  the  subject  insured,  so  as-to 
fix  one  element  in  calculating  the  amount  of  indemnification 
to  which  the  assured  is  entitled  ;  it  is,  in  fact,  merely  ascer- 
taining to  what  and  in  what  manner  the  valuation  is  to  be  ap- 
plied. 

This  is  a  widely  different  thing  from  BeUing  aside  the  valU' 
atian  as  the  agreed  standard  of  indemnity,  so  as  to  compel 
the  parties  not  only  to  ascertain  the  amount  of  damage  the 
goods  have  sustained,  but  also  to  prove  their  prime  cosiy  and 
aubstitute  that  as  the  basis  upon  which  the  loss  should  be  paid, 
instead  of  the  agreed  valuation. 

It  is  quite  clear  that  tUs  latter  meaning  never  could  have  ^«  n>^  of 
been  intended  by  the  phrase  ^'  opening  the  policy  ; ''  but  that  caseof  avera|p 
the  true  rule  is,  that  in  case  of  an  average  loss  under  a  valued  ^da7  ^ 
policy,  the  percentage  of  damage  sustained,  by  the  goods  is 
first  ascertained,  just  as  under  an  open  policy  ;  the  difference 
being,  that  whereas  under  an  open  policy  the  underwriters 
pay  a  fourth,  a  tenth,  a  fortieth  (or  whatever  the  proportion 
of  damage  may  amount  to),  on  that  which  improved  to  be  the 
insurable  value  of  the  goods ;  viz.,  on  their  prime  cost  pita 
the  premium  of  insurance,  &c. :  so,  under  a  valued  policy, 
they  pay  a  fourth,  a  tenth,  or  a  fortieth,  upon  that  which  is 
agreed  to  be  the  insurable  value  of  the  goods :  viz.,  upon  the 
sum  named  as  their  value  in  the  policy. 

That  this  is  the  real  nteaning  of  opening  a  valued  policy  Authorities  es- 
appears  abundant^  from  the  language  of  our  judges,  and  the  rule.  "^ 
wboJe  course  of  our  jurisprudence* 

^hua,  in  the  case  of  Lewis  v.  Rucker  (d) ,  Lord  Mans-       *  306 
field  expressly  declared,  that  the  effeet  of  the  valuation  is  to  Lewis  v. 
fix  conclusively  the  prime  cost :  if  it  be  an  open  policy,  tha  im.  loi^  "' 
prime  cost  must  be  proved ;  in  a  valued  policy  it  is  agreed.  ^'^''"^^* 
In  the  same  case,  his  lordship  declared,  that  on  a  valued  pol- 
icy a  merchant  need  only  prove  some  interest  to  take  it  out 
of  19  G.  2. ;  because  the  adverse  party  has  admitted  the  value  ; 
and  if  mcnre  were  required,  the  agreed  value  would  signify 
nothing.    In  this  case,  the  policy  was  on  sugars  valued  at 
90L  per  hogshead;  the  sugars  bad  been  damaged  by  sea- 

M  %  Urn.  im. 
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Eflect  of  valu- 
ation in  the 
policy. 


Forbes  v.  Aspi- 
nail,  13  East, 
337.  Lord  £1- 
lenbofouglL 


307* 


The  rule  of  ad* 
justment  is  the 
Mune  whether 
the  value  in 
the  policy  is 

S eater  or  less 
an  the  prime 
cost 


water  about  17  per  cent.;  and  Lord  Mansfield  and  the  whole 
c«urt  decided  that  the  underwriters  must  pay  17  per  cent,  cf 
the  sum  at  which  they  were  valued,  (e)  ^ 

In  order  to  ilhistrate  the  rule  established  by  this  case.  Lord 
Mansfield  puts  the  following  conclusive  example :  —  Suppose 
sea-damaged  goods  valued  at  30Z.  in  the  policy  to  arrive  at  a 
market  where,  had  they  arrived  sound,  they  would  have  sold 
for  501. ;  but  arriving  damaged,  they  only  seU  for  40/.  —  here 
is  a  depreciation  of  10/.,  or  a  fifth  of  their  sound  value — the 
underwriter  must  pay  a  fifth  of  the  value  in  the  policy,  i.  e. 

'^  The  object  of  a  valuation,''  says  Lord  Ellenborough,  '<  is 
to  fix  an  estimate  on  the  subject  insured,  and  to  supersede  the 
necessity  of  proving"  the  actual  vcUuCj  by  specifying  a  certain  sum 
as  the  amount  of  that  value.   If  part  only  of  the  subject  insured 
be  lost,  the  assured  can  only  recover  in  respect  of  that  loss 
according  to  the  proportion  which  that  bears  to  the  whole  sum 
at  which  the  entire  subject  of  insurance  was  estimated  in  the 
policy."  (g)  And  on  two  other  occasions  his  lordship  explicitly 
declared  that  "  the  valuation  in  the  policy  is  the  agreed  stand- 
ard of  indemnity,  which  regulates  the  amount  of  average 
contributiou."(A)  In  one  case,  in  which  sugars^  the  invoice  cost 
of  which,  together  with  the  charges,  was  1543/.  18^.  lOcL,  were 
^valued  in  the  policy  at  1500/.  no  doubt  seemed  to  be  enter- 
tained that,  on  loss  of  half  the  sugars,  the  assured  was  en- 
titled to  half  the  sum  at  which  the  sugars  were  valued,  (i)    In 
this  case  the  prime  cost  was  greater  than  the  agreed  value ; 
but  in  another  case,  where  it  was  less,  the  same  rule  was 
adhered  to,  and  the  assured,  on  an  average  loss,  was  held 
entitled  to  recover  from  each  separate  underwriter  a  sum 
bearing  the  same  proportion  to  his  subscription,  as  the  per- 
centage of  loss  ultimately  sustained  by  the  goods  bore  to  the 
whole  value  in  Ike  policy.  {}) 


(e)  Lewis  v.  Backer,  2  Biur.  1167.  (i)  Tonnes.  Edwards,  12  East,  488. 

(/)  Ihid.  1169.  U)  Goldamid  t>.  Qtllies,  4  TaimL  804. 

ig)  Forbes  v.  Aspinall,  13  £ast,  326,  Here  the  invoice  price  of  the  goods  was 

3127.  27a(y.,  the  ^gT«6l;vo&M  30001. 

{h)  Usherv.  Noble,  12  East,  646 ;  and 
in  Boufifieldo.  Barnes,  4  Camp.  226. 


1  See  Lawienoe  v.  New  Yoik  Ins.  Co.  3  John.  Cas.  217. 
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In  cases  of  total  loss,  the  value  in  the  policy  has  always  Effect  of  vain- 
been  held  as  ihe  conclusive  standard  of  indemnity^     Thus,  policy. 


where  a  ship  and  goods  were  valued  in  the  policy  at  6600/.  incasesoriota/ 
and  the  ship,  having  received  her  death* wound  at  sea,  sunk  ^^  ^Juiy^ 
on  arriving  at  her  port  of  destination,  and  became  a  total  b^**^|yjoi|. 
wreck ;  it  was  contended  that,  as  her  original  value  had  been  ciu«ve. 
exceedingly  reduced  by  the  wear  and  tear  of  a  long  voyage,  ^^''JfVahip 
aod  by  the  consumption  of  her  stores  and  provisions,  the  lost  at  ihe  end 
valuation  was  no  longer  binding  on  the  parties ;  but  the  whole  age  wltS  her 
Court  of  King's  Bench  held  otherwise,  Lord  Kenyon  pro*  lost,  very  muoh 
testing,  with  some  indignation,  against  this  attempt  at  disturb-  ^^r^^d^t^. 
ing  the  long-settled  doctrine,  that  the  valuation  was  binding  Shawev.  Fel- 
on the  underwriters ;  and  Mr.  J.  Lawrence  remarking,  that 
*'  the  effect  of  a  valued  policy  was  not  to  preclude  the  under- 
writer from  showing  that  the  assured  had  no  interest ;  but 
that  in  order  to  avoid  disputes  as  to  the  quantum  of  the  as- 
sured^s  interest^  the  parties  agreed  that  it  should  be  estimated 
at  a  certain  value,  {k) 

Kb  a  general  rule,  then,  the  valuation  fixes  the  amount  of 
the  insurable  interest,  as  between  the  parties ;  and  can  never, 
except  in  very  special  cases,  be  set  aside ;  but  whether  the 
loss  be  total,  or  only  partial,  remains  the  basis  upon  which 
the  sum  due  to  the  assured  in  respect  to  the  loss  is  calcu- 
lated. (/)     The  only  cases  which  form  an  exception  to  the       *308 


♦generality  of  this  rule  are  cases  of  grossly  excessive  or  mani-  ?^*??'?ji^ 
festly  fraudulent  over-valuation.    "  The  valuation,"  said  Lord  policy  can  be 
EUenborough,  at  Nisi  Prius,  "  can  only  be  opened  where  it  ^hidfthe*' " 
is  very  exorbitant,  or  some  proof  of  fraud  can  be  estab-  J^Jbeae/aSda 
lished."  {m)     So  Lord   Mansfield,  after  staling  that   upon  "-^^"^J"^ 
valued  policies  "  the  merchant  need  only  prove  some  interest  are  caj$e«  or 
to  take  it  out  of  the  19  G.  2.  because  the  adverse  party  has  frauduieotover- 
admUUd  the  value,"  &c.  adds :  "  If,  indeed,  it  should  come  ^•i»*^«» 

{k)  Shawe  v.  Feltoo,  2  East,  109.  (m)  At  reported  by  SteTena  on  Aver- 

(0  !■  additioD  to  the  cases  cited,  see  age,  183,  dth  ed.    So  again  in  Marshall  v. 

the  ooBcairent  testiuioay  of  Stevens  on  Parker,  2  Camp.  69,  Lord  Elleoborough 

Average,  179  >  183.  9th  ed.      BenecU,  said,  •*  without  evidence  of /ritiMlI  cannot 

Pr.  oflndem.  192-198.     2  Phillips  on  disturb  the  valuation.** 

ins.  22-26.    3  Kent,  (9Ui  ed.)  274. 


>  PMie  V.  Mflrehaais  Ins.  Go.  3  Mason,  71 ;  PMsmonth  Ins.  Go.  v.  Bn»e,  16 
0yn,81. 
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Eftct  ofTthi-    out  in  iNToof,  tiuU  a  num  hod  insured  200(M.  and  had  iniereft 
policy.  on  board  to  the  value  of  a  cable  only^  there  never  has  beeo, 

and,  I  believe  never  will  be,  a  determination,  that,  by  suck 
an  evasion,  the  act  of  parliament  may  be  defeated,  (n)  ^ 
CoufVbtapbL      Accordingly,  where  clear  evidence  was  given,  that  the 
319.  goods  had  been  fraudulenUp  over- valued,  with  intent  to  cheat 

the  underwriters.  Sir  J.  Manafield  would  not  allow  the  assured 
to  recover  even  for  the  value  actually  proved  to  be  on  board;' 
but  the  evidence  of  fraud  in  this  case  was  very  concloeive : 
the  actual  value  on  board  was  only  1400/. ;  the  valnatioa  in 
the  policy  was  5000/. ;  the  invoices  were  proved  to  be  ficti- 
tious, and  the  bills  of  lading  to  have  been  inttf polated,  after 
they  were  signed,  by  the  captain ;  the  ship  was  run  away 
with,  and  carried  to  the  Wed  Indies  (having  been  insured  for 
PemambttcOy)  and  the  goods  there  disposed  of  by  a  persoo 
whom  the  assured  had  put  on  board  as  a  supercargo*  (o) 
Tbe  result  is,         The  rule,  therefore,  m,  that  under  a  valued  policy  the 
saied,  inTval-    assurcd  must  prove  that  he  had,  in  fact,  some  insurable  iii- 
nelfnev«r        tcrest  in  the  subject  insured ;  but  he  need  never  prove  tbe 
prore  the  value  volue  of  such  interest,  unless  the  circumatanoea  are  such  as  to 

of  his  interest  ^ 

unless  the  cir-    raise  a  susjuciou  of  fraud*  Ip)  3 

eamstanoes  are 
such  as  to  raise 

am|picknor         ^^^  j^^j^  ^   Ruoker,  S  Borr.  1171.  (*)  Haisht>.  De  la  Coor, 3  Csop. 3* 

The  law  is  the  same  in  the  United  States,  (jp)  Per  Sir  J.   Majisfeld  in  Fciie  ^ 

t  Miner  v.  Tsgart,  3  Binney,  305.     S  Aguilar,  3  Taunt.  506. 

PhJiiJiis,  lbs.  5. 


>  See  Clark  v.  Ocean  Ins.  Co.  16  Pick.  295 ;  AIsop  v.  Commeroial  Ins.  Co.  I  Sns- 
ner,  451,  469,  470,  471 ;  S  Kent,  (5Ui  ed.)  273, 274 ;  Wolcott  v.  Eagle  Ins.  Ca  4  Pick. 
429;  Marine  Ins.  Go.  v.  Hodgson,  6  Cranelk,  206. 

<  See  Ocean  Ins.  Co.  v.  Fields,  2  Slory  C.  C.  50,  77. 

s  If  both  parties  intend  a  policy  on  interest,  and  tbe  assured  has  a  sobslaJitial 
inlerest  in  the  property  on  boaid,  and  there  is  an  over-vmluatkin  of  tbe  property  madB 
bonaJSdey  and  not  with  an  intention  to  mklead  or  defraud  the  underwriter,  the  pofiof 
is  good.  In  this  case,  if  the  underwriter  agrees  to  the  valuation,  he  is  estopped  to  go 
into  the  ooosideratxm  of  the  actual  value.  Alsop  v.  Commereial  Ins.  Co.  1  Suinnai 
451.  The  general  rule  is,  that  if  the  assured  has  some  interest^  and  the  vslostioBii 
fair,  and  made  with  a  view  to  an  indemnity  and  not  for  a  wager,  tbe  cooit  will  ^ 
open  it  or  set  it  aside  on  accouut  of  an  ove^e8timate  of  the  inteiwt  at  risk.  Itii 
obvious,  that  if  that  were  not  the  rule,  so  much  of  tbe  law  of  insuranoe  as  reUtes  t» 
the  valuation  of  the  subject-maUer  of  tbe  policy,  would  be  aanuUed;  andtkecouil 
would  be  employed  in  making  and  substituting  new  oootraels  between  the  psitie^ 
which  they  did  not  make,  instead  of  adjudicating  upon  the  agreements  which  they 
did  make.  Clark  o.  Ocean  Ins.  Co.  16  Piok.  295,  per  Putnam,  J.  See  Kane*- 
Commercial  Ins.  Co.  8  John.  229;  Coolidge  v.  Qlouoester  Ins.  Co.  15  MasB>341; 
FleasaAUc.Maryl.  las.  Co.  8  GMMch,56;  Hansoxo.  FSsbinglaa.  Ca ZBrnaam,!^ 

As  to  the  effect  of  valuation  in  poUoiet  on  profits,  see  Loomis  v.  Shaw,  2  ioka><^ 
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*Io  fixiBg  tbe  valuation  indeed  86  Lord  £lIenboroagh  re-  Effect  of  TBiaa- 
marks,  ^tbe  assnred,  if  he  wish  to  keep  fairly  within  the  jldicy. 
principle  of  insurances,  which  is  merely  to  obtain  indemnity,       %309 
will,  in  the  case  of  goods^  never  go  beyond  the  first  cost,  Tbe  vainatioa 
adding  thereto  only  the  premium  and  commission,  €md  if  he  JHhouid  bear 
9eefil,  theprobabU  profit ;  and,  in  the  case  of  freight,  he  will  ^e  pf?c!^« 
not  go  beyond  the  amount  of  what  the  ship  wonld  earn,  with  JJ',£^';jJbj^^ 
the  premiums  and  commisMons  thereupon/'  {q)  p^  ^^J\^ 

^ith  regard  to  the  case  of  goodSy  his  lordship,  after  ad«  durance. 
TCTting  to  the  rule  that,  in  open  policies  on  goods  nothing  JiJS?{2Jl^ 
more  can  be  recovered  than  tbe  invoice  price  plus  the  pre-  aUe  piofit  may 
miums  &c.  and  remarking  that,  as  goods  are  generally  sent  the  vaiuatjon. 
to  a  prc^table  market,  this  rule  in  case  of  loss,  operates 
favorably  for  tbe  underwriter,  adds,  '<  the  assured  may  obvi- 
ate thb  inconvenience  by  making  the  policy  a  valued  oncy 
or  by  stipulating  that,  in  case  of  loss,  the  loss  shall  be  esti* 
mated  according  to  the  value  of  like  goods  at  the  port  of 
delivery  "  (r) :  thus  distinctly  admitting  that  the  assured  may 
value  bis  goods  in  the  policy  so  as  greatly  to  exceed  the  in« 
Toioe  price,  and  to  cover  the  expected  profit.     And,  indeed, 
as  Mr.  Stevens  remarks,  this  is  the  real  advantage  that  valued 
policies  on  goods  hold  out  to  tbe  merchant,  (s) 

Mr.  Benecke,  agreeably  to  the  principles  already  pointed  Mode  proposed 
out  in  the  last  section,  shows  how,  by  means  of  a  valued  neck/for  in- 
policy,  the  merchant  may  cover,  not  only  the  profit  he  ex*  \^hyU^S^ 
pects  to  make  on  hie  goods  at  the  port  of  delivery,  bnt  also,  ^  '"°^|^ 
in  case  of  their  arrivtnir  there  in  bulk,  but  sea-damaired,  may  $oa^  arriving 

,^  .  .^     1  /.   .    t^  !•«       i_         •       5i  bulk,  but 

protect  mmself  agamst  the  loss  to  which  he  would  otherwise  tea-damaged. 
be  exposed,  from  having  to  pay  full  duty,  freight,  and  land- 
ing  charges.  Thus,  supposing  the  sum  required  lo  be  insured 
on  the  goods  them^lves  (t.  6.  so  as  to  cover  their  prime  cost, 
premiums  of  insurance,  and  commission,)  to  be  2000/. ;  freight 
payable  on  their  arrival,  200/. ;  expected  profit,  400/. ;  duty 
and  landing  charges  at  the  port  of  delivery,  100/.  (the  full 


(f )  Forbes  v.  Aspinah,  13  East,  327.  («)  Steveai  oa  Average,  179,  (9lb  ed.) 

(f )  Usber  «.  NoUe,  12  East,  647. 


3S ;  Abbott  v.  Sebor,  3  ib.  39 ;  Petapseo  Ins.  Co.  v.  Coaher,  3  Peters,  307 ;  Alaop  e. 
Commeieial  Ins.  Co.  491 ;  Jbtttt  204, 909»  notee;  Riley  p.  Uartfoid  Ibs.  Co.  9  Coou. 
368. 
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£^«^t.  ^y^^   duty  and  freight  being  payable  on  damaged  goods  arriyiag^  in 

policy.  bulk) ;  then  2700^  would  be  the  aura  required  to  be  insored 

aio*      *alfogether.     The  plan  recommended  by  Mr»  Benecke  i*,  lo 

value  at  2700/.,  and  add  this  clause :  —  '<  Of  these  27002. 

2000/.  are  on  the  goods,  200/.  on  freight,  400/.  on  expected 

profit,  100/.  on  duty  and  landing  charges."  (/) 

This  clause,  though  unobjectionable,  appears  unneceasaiy 
in  English  policies,  where,  according  to  the  liberal  practice 
that  prevails  in  the  business  of  insurance,  it  seems  very  un- 
likely that  any  attempt  would  be  made  to  set  aside  a  valua- 
tion which  was  bona  fidt  only  intended  to  procure  for  tbe 
assured  a  complete  indemnity  in  case  of  loss* 


Law  m  Prance       In  France  the  rule,  under  the  Code  de  Commerce  (tt),  ( 
of  the  vaiua-      formerly  under  the  Ordonnance  de  la  Marine)  (o),  is,  thai  tbe 
'^^^'  valuation  may  be  set  aside  in  case  of  fraud. 

The  French  jurists  have  distinguished  two  classes  of  fraud: 
fraud  in  fact  (doiiu  re  ipsi^)  and  fraud  in  intent  (dolus  malus) ; 
and  they  seem  to  consider  that  any  considerable  and  palpable 
over-valuation  of  tbe  subject  insured,  as  where  goods  worth 
only  8000  francs  are  insured  for  10,000,  thongh  made  iwrith- 
out  any  actual  intent  to  deceive  on  the  part  of  the  assured, 
would  yet  be  such  fraud  in  fact  as  to  entitle  the  underwriter 
to  set  aside  the  valuation ;  except^  indeed  where  balk  parties 
have  agreed  to  be  bound  bif  ii.  (w)  Valin  thinks  that  in  tbe 
absence  of  such  agreement,  an  over-valuation  to  the  extent 
of  ^fourthf  a  thirds  or,  at  all  events,  a  half  would  be  sufficient 
to  open  the  policy  (x) ;  but  Emerigon,  and,  after  him,  Boulay- 
Paty,  consider  that  it  is  better  to  leave  the  question  to  the 
decision  of  tbe  tribunal  before  which  the  particular  caae  is 
tried,  without  attempting  to  fix  the  exact  amount  of  excess 
that  shall  open  the  policy,  (y) 
311  *  ^Mr.  Benecke,  with  his  usual  laborious  comprehensiveness 

\t)  Beneek6,  Pr.  of  lodem.  p.  2i,  and  vol.  ii  p.  252.  ed.  Becane.    Pothier^  No. 

p.  29.    No  objecUoa  to  this  plan  could  ISO.  ed.  Estrangio,  pp.  242-244.    Craer- 

arise  from  the  principle  that  tbe  under^  igon,  chap.  ix.  tect.  5.  pp.  277-262.  toI. 

writer  on  goods  is  not  chuigeable  for  low  i.  ed.  1827.    M.  Delvincourt,  Coun  de 

byr  freight,  (Baillie  r.  Moudigliani,  Park  Droit  Comm.  vol.  ii.  pp.  345,  346.    Bou- 

on  Ins.  116,  8th  ed.);   for  there  is  no  lay-Paty,  torn.  oi.  pp.  306-401.  is  of  tbe 

doubt  he  may  make  himaelTao  by  expieai  same  opinion,  contrary  to  the  repreKBU- 

Btipulation.  tion  of  Mr.  Ch.  Kent,  Comm.  vol.  ii.  p. 

(u)  Art  336.  273.  note  (c). 

(o)  Tit  des  Aseurancea,  art.  8.  (x)  Valin,  Ims  ti$at9, 

(w)  See  Valin,  Comment  on  Art  a  (y)  Boolay-Paty,  torn.  iii.  p  401. 
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of  researeh,  has  examined  into  the  law  and  practice  of  HoI«  EfS?ct  of  ^in- 
land,  Hamburgh,   Fraasia,  Sweden,   Denmark,  Italy,  and  policy. 


Spain,  with  regard  to  the  effect  of  a  ^nation  in  the  policy*  EOeot  ofvaiu. 
The  general  result  appears  to  be,  that  the  vabtaiiany  as  in  our  {^l^^^ 
€mm  lawy  is  condurim  tq^on  the  paHies  to  the  poUcy^  unless  U     ^'^^^ 
txcessive  or  fraudulent,  (z) 

§  135.  It  is  not  to  be  understood,  however,  by  what  has  BatthevBiua- 
just  been  stated,  that  the  valuation  in  the  poUcp  precludes  the  policy,  tboagh 

It  fiTfU  thil 

tnqmrjf  whether  in  fad  the  whole  interest  valued  was  at  risk,  vaimtafibe  ia. 
The  parties  are  only  bound  by  the  valuation  as  far  as  it  goes  ;  p,So^teSe"iii. 
ttiid  if  only  part  of  the  interest  to  which  the  valuation  in  the  <iuu7«  ?1^^^ 
policy  refers  has  ever  been  at  risk  oo  board,  the  assured,  in  of  the  interest 
ease  of  loss,  can  only  recover  upon  a  proportionate  amount  of  %ured,  and  to 
the  valuation.    The  rule  is,  that  the  underwriter  is  bound  by  ^^auonnien, 
the  valuation  on  the  fireight  and  goods  only  where  all  the  cargo  ^^'^/j^ 
which  was  the  subject  of  the  contract  is  on  board  at  the  time 
of  loss.     For  instance,  if  goods,  the  prime  cost  of  which,  in- 
cluding premiums  and  commissions,  would  be  4500/.,  are 
valued  in  the  policy  at  50002. ,  and  it  should  torn  out  that  of 
these  goods  only  two  thirds,  or  30002.  worth,  were  ever  really 
shipped  on  board,  the  assured  in  case  of  loss,  would  only  re« 
cover  the  same  proportion  of  5000^,  the  sum  valued,  that 
9000/.  is  of  4d00.,  t.  e.  two  thirds,  or  39992.  &.  M.  (a) 

*'  The  valuation/'  says  Lord  Ellenborough,  ^'  in  case  of 
goodSj  looks  VoaiU  the  goodsiniended  tobe  loaded;  and,  in  case 
of  /reighty  it  looks  to  the  freight  upon  ail  the  goods  the  ship  is 
intended  to  carry  on  the  voyage  insured :  and  if,  l>y  the  perils 
insured  against  tn  a  valued  poUcy  on  goods^  part  only  of  the 
goods  intended  to  be  covered  be  lost,  the  valnalion  must  be 
opened,  and  the  assured  can  only  recover  in  respect  of  that 
part ;  and  so,  if,  by  the  perils  insured  against,  the  freight  of 
part  only  of  the  goods  to  be  carried  be  lost,  the  assured  can 
only  recover,  in  respect  of  that  lo^,  according  to  the  prapor^ 
Hon  *whieh  that  part  bears  to  tkewhole  smm  at  whkh  the  entire  *  312 
freight  was  estinuUed  in  the  valuation.^*  (b) 

Aoeordingly,  in  the  case  from  which  these  remarks  are 
taken,  insurance  having  been  made  on  fireight  ^  at  and  from 

{m)  BeDeck«,  Pr.  of  Miome  Indemnity       (a)  2  Phfflipe  Int.  12, 13. 
eh^  hr.  pp.  14S-1&  {k)  IaFmUsv.  Aa^kmh,  13£ut,  327. 

27* 
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Eflect  oTvalu* 
atiuM  kk  the 
policy. 

Rule  illastrated 
by  cane  of  a 

polKV  oa 
freii^ht. 

For!)eic  p.  Aspi- 
nail,  13  EtttfL 
327. 


By  policy  on 
tfuods. 
iijckiiiaii  V. 
('ufhUirs,  5  B. 
4(.  Ad.  Odi. 


UliutTatioBS  of 
-tain«  rule  as 
applied  in  the 
Xfmied  States. 
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Hayti  to  Liverpooly^  valued  at  6500/.,  and  it  appearing  thai 
the  vessel  was  lost  oiF  the  coast  of  Hayti,  when  she  had  only 
taken  in  fifty-6ve  bales  of  cotton,  which  formed  but  a  email 
part  of  the  cargo  intended  to  be  shipped  on  board  her,  and  on 
which  the  freight  was  valued,  the  court  would  not  allow  the 
assured  to  recover  the  whole  amount  of  the  valuation,  bat 
only  such  a  proportion  of  it  as  the  goods  actually  shipped  on 
board  bore  to  the  full  cargo  intended  to  be  loaded,  and  on 
which  the  freight  was  estimated,  {e) 

The  same  principle  has  been  more  recently  acted  upon  in 
the  case  of  a  valued  policy  on  goods* 

In  this  case  the  terms  of  the  policy  were  such  as  to  apply 
only  to  a  homeward  cargo.  At  the  time  of  loss,  which  was 
total,  a  considerable  proportion  of  the  homeward  cargo  was 
not  on  board,  and  that  which  was  shipped  was  not  equal  to 
the  value  in  the  policy.  At  the  same  time,  however,  enough 
of  the  outward  cargo  still  remained  on  board  to  make  up  the 
amount  named  in  the  valuation.  As  this,  however,  was  not 
covered  by  the  policy,  the  court,  adopting  the  principle  that 
the  underwriter  is  only  bound  by  the  valuation  when  the 
whole  of  the  intended  cargo  is  on  board,  and  being  of  opinion 
that,  in  this  case,  the  only  cargo  intended  to  be  referred  to 
by  the  valuation  must,  on  the  true  construction  of  the  policy, 
be  taken  to  be  a  fiUl  homeward  cargo^  held  that  the  policy 
should  be  opened  and  the  assured  recover,  not  the  whole 
amount  of  the  insurance,  but  such  proportion  of  it  as  the 
value  of  the  homeward  cargo  on  board  at  the  time  of  loss  bore 
to  9ifuU  homeward  cargo,  (d)  * 

The  same  principle  has  received  abundant  illustration  in 
the  courts  of  the  United  States.  Thus,  where  seventy-five 
mules  were  insured,  valued  at  11,000  dollars,  and  only  thirty- 
five  *knules  were  actually  shipped,  the  assured,  in  case  of  loss, 
was  only  allowed  to  recover  thirty-five  7dth  parts  of  11,000 
dollars,  (e)  .  • 

So,  where  an  insurance  was  made  ^^  on  cargo  and  freight'' 


(c)  Ibid.  888. 

{d)  Aickman  o.  CanHin,  5  B.  As  Ad. 
651. 


($)  t  Brodc  9.  Louisiana  losuranoe  Co 
4  Martin,  Louis.  N.  &.  640.  681.  2 
Phdlips  Ins.  13. 


1  Abop  V.  Oonmi^Mial  bs.  Co.  1  Sumner,  451, 406, 400. 
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▼alued  at  2500  dollars,  and  the  ship  took  on  board  mules  and  Erector vaiu- 
provender  and  ten  doubloons,  it  was  held  that,  as  the  mules  ^ScyT  ^ 
and  provender  were  not  covered  under  an  insurance  on  cargOy 
nothing  was  at  risk  under  the  policy  but  the  ten  doubloons ; 
and  accordingly,  the  assured  was  only  allowed  to  recover  that 
proportion  of  the  2500  dollars  which  the  ten  doubloons  and 
their  freight  bore  to  the  whole.  {/)  * 

The  rule,  accordingly,  must  be  now  considered  as  well  Practical  diffi- 
eatablished  ;  there  is,  however,  in  many  cases  a  difficulty  in  f^udflnSe.  ^' 
Its  practical  application,  arising  from  the  question,  ''  What  is 
a  cargo  sufficient  to  entitle  the  jury  to  say  that,  that  has  been 
shipped,  to  which  the  valuation  in  the  policy  refers  ?  "  (g) 

There  is  also  a  difficulty  in  the  principle  upon  which  the 
amount  of  loss  should  be  adjusted  ;  as  to  which  the  American 
cases  just  cited  appear  to  bave  been  very  equitably  deter- 
mined ;  a  good  illustration  of  this  difficulty,  and  a  fairly 
satisfactory  solution  of  it,  occurs  in  the  following  passage  from 
the  argument  (a  very  able  one)  in  Rickman  v.  Carstairs. 

"  Even  supposing  the  policy  to  be  opened,  the  valuation 
will  not  be  altogether  inoperative;  for  it  will  prevent  any 
dispute  as  to  the  value  of  the  whole  contemplated  cargo. 
Thus,  if  a  valued  policy  on  sugar  be  opened  on  the  ground 
of  only  four-fifths  of  the  intended  cargo  having  been  shipped 
and  lost,  the  underwriter  will  pay,  not  a  value  to  be  now 
put  on  the  lost  sugar,  but  four-fifths  of  the  sum  under- 
written." (A) 

$  126.  Although  in  cases  of  total  loss  under  valued  policies,  in  valued  pdi. 
the  assured,  as  a  general  rule,  is  entitled  to  recover  the  whole  vITiue  m  x& 
^amount  of  the  value  in  the  policy,  yet  it  must  be  borne  in  S^'i^aS  of 
mind  (as  will  more  fully  appear  in  treatinir  of  constructive  companaon  by 

»  rf        »  r  o  which  lO  "iM^*" 


total  loss,)  that  in  valued  policies  on  ship,  the  value  in  the  tain  whether  a 

policy  is  never  employed  as  a  standard  of  comparison  with  the  branded  ship  ia 

costs  of  repairs,  in  order  to  ascertain  whether  the  case  is  one  Ji,2a'iaMr^^* 
of  constructive  total  loss :  the  sole  question,  in  order  to  ascer-       *  314 
tain  whether  a  wrecked  or  stranded  ship  is  so  damaged  as  to 

(/)  t  Wdcott  V.  Eagle  Int.  Comp.  4       (g)  Per  Parice,  B.  in  5  B.  4l  Ad.  600. 
Pick.  429,  cited  2  Phillipa  Ina.  15.  (A)  5  B.  &  Ad.  602. 


See  Watson  o.  Ins.  Co.  of  North  America,  3  Waah.  C.  C.  1. 
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Efiect  of  villi-    entitle  the  amired  to  recover  as  for  a  total  loss,  upon  giving 
policy.  due  notice  of  abandonment,  is  not,  will  the  ooat  of  repairs 

exceed  the  value  in  the  policy  ?  but,  will  the  cost  of  repairs 
exceed  the  ship^s  value  when  repaired  ?  if  so,  it  id  a  case  ai 
constructive  total  loss,  and  the  assnred,  who  has  duly  aban- 
doned, will  be  entitled  to  recover  the  whole  amount  of  the 
value  in  the  policy,  (i) ' 
ad'^ooa^Hi  ^  It  must  carefully  be  borne  in  mind,  that  the  valuation  is 
between  the  cnly  conclusive  between  the  parties  to  the  same  poHcy  ;  and  if 
^poUcg,       the  assured  has  sought  to  protect  a  portion  of  his  interest  \m 


any  subject  of  insurance  by  one  valued  policy,  and  afterwards 
another  portion  of  his  interest  in  the  same  subject,  by  a  second 
valued  policy,  the  valuation  in  the  one  policy  does  not  limit 
bim  as  to  the  siun  he  may  recover  on  the  other ;  for,  as  Liord 
EUenborough  says,  *^  it  is  not  enough  for  the  underwriters 
on  a  particular  policy  to  show  that  the  assured  has  received 
from  another  qnarter  the  amount  of  the  valuation  in  that 
policy,  unless  this  amounts,  in  point  of  feet,  to  a  complete 
indemnity."  (k) 

Hence,  the  general  rule  is,  that  the  underwriters,  whether 
in  an  open  or  valued  policy,  pay  precisely  as  if  all  prior  in- 
surances had  been  made  by  open  policies ;  and  their  liability 
can  in  no  way  be  affected  by  a  valuation  made  in  any  other 
policy  than  that  on  which  they  are  sued. 
SB^ua^^b      Where,  however,  a  person  effects  two  valued  policies  on 
the  same  in  both  the  Same  subject,  declaring  the  same  value  in  each^  it  was 
315  *      *l^id  down  by  Lord  Tenterden  at  Nisi  Prius,  that  he  is  bound 
by  that- sum,  and  cannot  recover  beyond  that  extent,  although 
the  subject  insured  be  proved  to  be  really  worth  more  than 
the  sum  recoverable  on  both  policies  together.  (/) 
The  valaatioii         In  all  cases  it  must  be  understood  that  the  valuation  in  the 

m  the  policy  is 

only  a  vaiua-  policy  IS  not  neocssarily  the  whole  estimated  value  of  the 
est  of  the  w-  subject  of  insurance,  but  only  of  the  interest  the  assured  has 
Sjilrolw  "  »"«»» object. 

(f)  Cambridge  v,  Andeitou,  2  B.  &  Cr.  (I)  Boosfield  v.  Barnes,  4  Camp.  227. 

691.    Allen  v.  Sugrae,  8  B.  &  Cr.  S61,  (/)  Irving  v.  Richardson,  1  Moed  &  R. 

Young  V.  Taring,  2  Mann.  &  Gr.  503.  153.    This  point  was  not  discussed  in  ths 

Maaninir  9-  Irviag»  1  C.  Bench  Rep.  168.  full  ooiut. 


I  See  Reele  v.  Bferchants  Ins.  Co.  3  Masen,  71,  72 ;  Fontaine  v.  Phcsniz  Ins.  Co. 
UJohn.298;  OeUois  «.  Oeesa  Ins.  Co.  16  Pick.  309, 813. 
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Hence,  where  insurance  was  made  on  goods  ^'  valued  at  Bfleet  of  vahi- 
19,000/."  of  which  the  assured  owned  four-ninths,  it  was  policy. 


contended  that  the  valuation  was  intended  for  the  entire  pro- 
perty ;  and,  accordingly,  that  the  interest  of  the  assured  was 
to  be  taken  as  four-ninths  of  that  sum ;  but  the  court  said, 
"  We  must  take  it  that  the  value  insured  is  the  value  of  the 
assured's  interest."  {m) ' 

In  order  to  avoid  all  misconception,  it  should -be  stated.  Rule  by  which 
and  is  in  all  cases  to  be  understood,  as  of  course,  that,  what-  L^adluir^oal!! 
ever  the  amount  of  valuation  in  the  poliqj^  each  underwriter  ^**"®*^  P*^"^' 
only  contributes  to  make  good  the  loss  in  proportion  to  the 
sum  which  he  himself  has  subscribed  for. 

Formally  stated,  the  rule  of  proportion  in  valued  policies 
18  this  ;  the  underwriter  pays,  as  his  quota  to  make  good  the        > 
loss,  the  same  proportion  of  the  whole  amount  of  the  loss  as 
the  sum  he  has  insured  bears  to  the  whole  amount  of  the 
sum  valued. 

Art.  2.   Valued  Policies  on  Ship^  and  on  Ship  and  Freight. 

§  127.  From  the  difficulty  of  proving  the  insurable  value  Valued  policies 
of  the  ship  in  case  of  loss,  almost  all  policies  on  ship  are  S^ipJEd* 
valued :  the  principle  upon  which  the  value  is  generally  cal-  ^'^'^**^' 


culated  in  this  country  is,  to  estimate  the  ship^s  worth  to  her  ^hip^f^^ihe 
owner  at  the  outset  of  the  riskj  including'  stores y  outfit^  and  p«rp«e8ofin. 
money  advanced  for  seamen^ s  wages^  taking  care  to  cover  the 
whole  with  premiums  and  commissions,  (n) 

^However  much  the  ship  may  be  damaged  by  wear  and      *  316 
tear,  and  consumption  of  her  stores  and  provisions  at  the  Sum  recovera- 

mt  .111  111  W«  under  val- 

time  of  loss,  even  though  the  loss  takes  place  at  the  very  ter-  ued  policies  on 
mination  of  a  long  voyage,  yet  the  valuation  calculated  on  ^aUi^^^ 
the  above  principle  is  the  sum  which  the  assured  will  be  en-  v^^^  *<*»• 
titled  to  recover  (if  they  have  insured  up  to  the  amount  of 
the  valuation)  in  cases  of  total  loss ;  and  in  cases  of  partial 
loss  it  will  equally  regulate  the  amount  of  average  payable 
by  the  underwriter,  {o) 


(«)  Feipe  r  Afuilar,  3  Taunt.  906.  (o)  Sbawe  9.  Felt4»,  3  EmKi  109. 

(jt)  Slevena  on  Average,  190. 5lb  ed. 


1  See  Pott  9.  Phsnix  Ins.  Co.  10  Jokn.  79 ;  Pacific  Ins.  Co.  p.  Catlett,  4  Wendell, 
79;  SL  C.  1  Wendell,  Ml. 


VALUATI05  OF  THl  IRTl&BIST  OTSUBBD* 

Vafoed  poUeiet       As,  tnoreoTer,  it  18  firequently  the  practice  in  this  coantry 

oa  ship  and  io  value  the  freight  also  by  a  separate  policy  at  its  gron 

^^' _.  amouat,  without  any  dediiction  of  the  expenses  of  earning  it, 

cipSof vaKi^*  it  is  Tery  clear  that  upon  this  principle,  in  case  of  loss,  the 

oSmS^io'cSae  ^^P^wner  receives  far  more  than  an  indemnity, 
of  total  Ion,  re-       Xsk  example  will  make  this  plain :  — 


mity.  ^"^  Suppose  a  ship,  chartered  for  a  four  months'  voyage,  to  be  worth  to 

her  owner,  in  the  port  of  loading,  indnding  rigging,  Ac.  -  9000  0 

EstimAte  prorisions  at-                       -           -  -SCO 

Petty  expenses  at  port  of  loading           •           -           •           -  -      18  0 

Seamen's  wages  for  the  whole  voyage,  £150,  whereof  half  is  paid  in 

odraace            -  -75  0 


SI  73  0 
Premium  on  this  snm  at  3  per  cent  and  pieminm  on  premiom  -      67  4 


£2%W4 


In  case  of  total  loss,  therefore,  2240/.  As.  (p)  is  the  snm 
the  assured  would  be  entitled  to  recover  on  the  policy  on 
ship. 

Suppose  the  gross  freight  for  the  whole  voyage,  without  deducting  the 
expenses  of  earning  it,tobe-  -  -  -  -  -    650  0 

Pkemium  «t  3  per  oent.  Ae.-  -SOS 


je670  2 


Then  upon  the  freight  policy,  valued  at  the  gross  sum,  i.  e. 
upon  the  principle  in  which  freight  is  estimated  in  this  coun- 
try in  open  policies,  the  assured,  in  case  of  total  loss,  would 
be  entitled  to  recover  670/.  2$. 

That  is,  in  case  of  total  loss,  the  shipowner,  upon  this  prin- 
ciple of  valuation,  would  recover  on  the  two  policies  2910/. 
6*.  (2240/.  4#.  +  670/.  2*.) 
317  *  *I^  order  to  show  how  much  this  exceeds  an  indemnity,  let 

us  see  what  the  shipowner  would  net  in  case  the  ship  arrived 
and  full  freight  was  earned.  Taking  the  wear  and  tear  of  the 
ship  for  the  four  months'  voyage,  at  the  moderate  sum  of  100/. 

The  ship  would  be  worth  to  her  owner  on  arrival  (2000/.  — 
100/.)  1900. 

Taking  the  expenses  at  the  port  of  destination  to  be  25/., 

(p)  This  is  without  inoludiog  oommissigQt. 


viLiTBD  Foucnss.  8SB 

and  the  seamen's  wages  for  the  last  two  months  to  be  75/.,  Valued  policies 

these  two  items  payable  out  of  the  gross  freight  of  650/.  onship'uSi 

would  reduce  the  net  amount  of  freight  to  550/.    The  sum,  ^'^^^ 

therefore,  that  the  shipowner  would  net  by  the  ship's  safe 

arrival  earning  freight  would  be,  for  the  ship  1900/. ;  for  the 

freight  550U ;  making  the  total  net  value  of  the  ship  and 

freight  to  the  owner  on  safe  arrival,  2450/.    But  in  case  of 

total  loss  he  would  receive  2910/.  6^.,  t*  e.  he  would  be  a 

gainer  by  the  total  loss  of  his  ship  to  the  extent  of  460/.  6s* 

—  "  a  great  inducement  indeed  to  many,"  as  Mr.  Benecke 

exclaims,  **  to  convert  a  partial  into  a  total  loss !  "  (q) 

Mr.  Benecke,  with  his  usual  erudition,  has  collected  the 
different  and  conflicting  regulations  by  which  Yarious  states 
have  endeavored  to  prevent  the  practice  of  thus  overvaluing 
ship  and  freight,  (r) 

The  method  which  he  himself  proposes,  and  which  would  Mode  recom- 

...  11*1  1  •/  mended  by  BCr. 

certamly  be  attended  with  many  advantages  m  practice,  (not  Benecke,  of  in. 

the  least  of  which  is,  that  it  obviates  all  conflict  of  interest  fi^ift  ia'tha*^ 

between  the  two  sets  -of  underwriters  on  ship  and  freight  in  SJ™  iSl^bto 

case  of  abandonment,)  is  to  insure  the  ship  and  freight  jointly  rai^- 

as  one  indivisible  risk  in  the  same  policy,  valuing  them  at  the 

sum  which  both  upon  the  safe  arrival  of  the  vessel  at  the  port 

of  destination  would  be  worth  to  the  shipowner :  t.  e.  valuing 

the  ship  at  the  sum  which  she  is  worth  to  her  owner,  with  her 

stores  and  provisions,  in  the  port  of  departure,  deducting  the 

estimated  wear  and  tear  of  the  voyage,  and  covering  the 

whole  with  the  furemiums,  &c. ;  and  valuing  the  freight  *at      *318 

the  net  sum  which  the  shipowner  would  receive  after  deducts 

iog  the  expenses  of  earning  it,  t.  e.  seamen's  wages  and 

expenses  incurred  in  the  port  of  destination,  (s) 

Mr.  Benecke  shows  very  demrly,  that,  by  valuing  oa  this 
principle,  not  only  would  an  adequate  indemnity  be  obtained 
at  a  less  rate  of  premium  than  is  required  by  the  method 
more  frequently  in  use,  but,  also,  that  many  practical  advan- 
tages might  be  realised  ;  for  the  full  exposition  of  which  the 
reader  is  referred  to  his  very  instructive  treatise.  (/) 

it)  Prindplet  of  Indfloi.  chap.  iL    "Aa  («)  Beneok^  Pr.  of  Indaou  ohap.  n. 

to  Inwumees  oa  Ships,**  from  which  the  pp.  57-60 ;  ohap.  iv.   "  On  Yaloatioii,** 

wkole  of  the  fthoveotlsabtioni  axe  taken,  pp.  133 -190. 

(r)  IM.  pp.  09^  06, 67.  (t)  Benecke,  Fir.  of  Indbiv.  89. 


334  VALUATION  OF  THB  nrCXBJSST  IN8URED« 


Abt.  3.  Valued  PoUcies  on  Freight. 

Vaiuedpoiioies       ^  128.  Notwithstanding  the  superior  advantages  of  thus 

^  '^      insuring  ship  and  freight  jointly  in  the  same  policyi  and  the 

quenUy  Uisured  pointed  recommendation  of  that  practice  from  the  judicial 
dMaod valued  bench,  on  more  than  one  occasion  (u),  freight  is  still  very 
***^fent  lo*"™  frequently  insured  in  separate  policies,  and  valued  iberein  at 
cover  its ^TM*  a  sum  Sufficient  to  cover  its  estimated  gross  amount. 
In  the  United  ^^  ^^®  United  States  the  practice  appears  to  be  to  value 
vU^a^iw^"^  freight  for  the  purposes  of  insurance  at  two-thirds  of  the 
thiidsof  the  gross  amount,  calculating  this  as  about  the  sum  which  the 
*****  shipowner  on  the  average  receives  as  net  freight,  (v) ' 

If  valued  But  freight,  as  well  as  other  subjects,  may  be  valued  even 

usu^n  wiu  not  obove  its  gTOss  amount :  and  in  one  case  in  the  United  States 
be  set  aside,  ^jj^  court  are  reported  to  have  said,  "  The  parties  agree  that 
the  freight  shall  be  valued  at  a  sum  which  eventually  proves 
to  be  three  times  the  value  of  the  carriage  of  the  goods :  but 
we  do  not  perceive  that  the  estimate  was  made  unfairly  ;  "  and 
it  was  adjudged  that  the  underwriters  should  pay  a  loss  ac- 
cording to  the  valuation,  (w) ' 

The  following  question  has  arisen,  and  been  a  good  deal 

•  discussed  in  the  courts  of  the  United  States :  — 

319  #  ^Suppose  the  voyage  insured  to  have  intermediate  stages, 

Where  the  voy-  or  to  be  composed  of  distinct  passages,  at  and  for  each  of 

ofdi«Unct    "^   which  freight  up  to  the  time  is.  earned  and  becomes  due, 

Ki^  of  fh?*   either  under  the  charter-party  or  the  policy,  and  the  freighi 

yr^ev^Bge    cf  fiie  whole  voyage  is  valued  in  the  policy  at  a  gross  sum^  ia 

ftoiss  sum,  how  tbis  a  Valuation  of  the  amount  of  all  the  freights,  or  is  it  to 

to  be  applied?    be  applied  to  each  separately?     The  general  tenor  of  the 

decisions  in  the  United  States  is  in  favor  of  applying  the 

gross  valuation  in  such  cases  to  the  freight  which  is  in  course 


(tf)  See  especially  by  DaUaSi  C.  J.,       («<^)  t  Coolidge  «.  Gloucester  Marine 

in  Case  v.  Davidson,  2  Brod.  dc  Bin^h.  Ins.  Co.  15  Mass.  R.  341,  cited  2  PhiDipB, 

p.  387.  Ins.  28. 

(9)  2  Phillips,  Ins.  28. 


1  See  Jones  v.  Ins.  Co.  of  N.  Amer.  4  Dallas,  246 ;  Cberiot  v.  Baikn-,  2  John.  340. 
'  Ante,  d06»  note. 
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of  being  earned  t»  each  separate  stage  of  (he  voyage,  (x)    An  Valued  poUciet 

instance  will  better  illustrate  the  nature  of  this  question*  '- — 

Insurance  was  made  on  freiirht  valued  at  2000  dollars  "  at  Ca»e  ffloatra- 

^  ting  this  qiM^ 

and  from  Philadelphia  to  Omoa  and  Golfo  Dolce,  and  at  and  Uoo. 
from  thence  back  to  Philadelphia."  In  the  outward  passage 
tbe  ship  earned  freight  to  the  amou|[^t  valued  :  a  fresh  cargo 
was  taken  on  board  for  the  homeward  passage,  the  freight  of 
which  would  have  amounted  to  the  same  sum.  This  freight 
was  lost. 

The  assured  insisted  that  the  euiward  and  hoineward        * 
freights  were  each  separately  valued  by  this  policy  at  2000 
dollars. 

The  underwriters,  on  the  other  hand,  contended  that  both 
freights  jointly  were  valued  at  that  sum ;  and,  consequently,  as 
half  the  whole  amount  of  freight  for  the  whole  voyage  round 
bad  been  earned  before  the  loss,  that  they  could  not  be  called 
upon  to  pay  more  than  half  the  amount  insured,  i*  e.  1000 
dollars. 

But  the  court  held  that  it  was  a  valuation  of  each  successive 
freight  separately  at  the  full  amount,  and  consequently  that 
tbe  underwriters  must  pay  the  whole  sum  insured,  (p) 

Tbe  reasons  for  this  construction,  as  Mr.  Phillips  remarks, 
seem  very  strong,  since  the  assured  would  otherwise  be  obliged 
to  pay  a  premium  on  double  the  amount  that  he  could  re- 
cover in  case  of  a  total  loss,  which  would  be  contrary  to 
principle,  (z)  #320 

*If  there  is  any  provision  in  the  charter  party  suspending  if  theeamiof 
the  insuring  of  freight  till  the  completion  of  the  homeward  mi^iM^Bd^ 
passage  (as  was  frequently  the  case  with  ships  chartered  for  of^^^^lj^ 
tbe  voyage  out  and  home  in  the  East  India  Company's  trade,)  the  ?"»• 
and  the  freight  for  the  whole  voyage  be  valued  at  a  gross  nation  may  bt 
sum,  it  seems  clear  that  the  whole  sum  valued  may  be  re-  ^^^  ^ 
covered  whether  the  loss  take  place  on  the  passage  out  or  ^^J^^'^^ 
borne,  (a) 

{x)  t  Thrf  V,  Hallett,  3  Caines,  16.       (y)  t  Davy  tr.  HaUett,  3  Cainet,  16 ;  3 
t  Patapioo  Ina.  Comp.  9,  Binoe,  7  Gill  de    PhiHipe,  Ina.  81. 
JohiiwB,2B3;  and  Me  other  caaea  ettad       (a)  3  PhilUpa oa  In.  31. 
JB  a  PhiUipa  on  Ina.  30-36,d4.  (a)  WilUama  a.  London  Aak  Conp.  1 

Haule  9l  Sel.  318. 
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Art.  4.  Valued  Policies  on  Cfoods. 

v«i«dpoUctei       f  129,  Valued  policies  on  goods  are  stated  by  Mr.  Stevens 

' to  have  originated  in  insurances  on  colonial  prodocc,  of 

Their  origin,      which,  as  no  invoice  could  be  had  (no  purchase  having  been 
.  made,)  a  valuation  was  necessarily  adopted  anch  as  would 

indemnify  the  planter  in  case  of  los^. 

The  practice  being  found  very  convenient  on  account  of  its 
enabling  the  merchant  to  include  in  the  valuation  a  fair  mer- 
cantile  profit  on  his  goods,  which  he  could  not  do  by  an  open 
policy,  was  extended  to  classes  of  goods  to  which  the  original 
reasons  for  its  adoption  would  not  apply, 
ininsariiiff  When  the  cargo  consists  of  different  kinds  of  colonial 

nJaPprodace,      produce,  as  sugars,  coffees,  tobacco,  Jcc,  it  is  more  usual, 
produce?*      bccausc  more  convenient  for  the  purpose  of  adjustment  in 
nteiy^-^tM      ^*^®  ®'  ^^^'  ^^  value  cach  species  of  produce  separately ;  as 
mwsb^rpack-  "on  sugars  volued  at  500/.,  on  coffee  valued  at  600L,  on 
tobacco  valued  at  7001. : ''  such  produce  being  also  generally 
shipped  in  hogsheads,  tierces,  bales,  or  other  separate  pack- 
ages, it  is  also  customary  for  the  same  reason,  to  value  eadi 
separate  species  of  produce  at  so  much  per  hogshead,  tierce, 
barrel,  bale,  cwt.,  lb.,  be. 

So  greatly,  in  fact,  does  this  facilitate  the  adjustment  of  the 
average,  that  in  almost  all  policies  effected  on  this  class  of 
commodities  specific  clauses  are  introduced,  as  we  shall  see 
more  at  length  afterwards,  "  to  pay  average  on  each  species^ 
as  if  separate  interests  separately  insured^**  or  "  to  pay 
321  *  •average  on  each  10,  15, 20,  hogs.,"  &c.,  succeeding  numbers 
as  if  separately  insured,  (b)  And  the  same  rule  applies  to 
manufactured  goods  when  packed  in  bales,  trunks,  or  cases. 
ir«ki«tk»  of         When  goods  are  valued  at  so  much  per  lb.,  this  must  be 

goods  tt  so  °  '^ 

muoh  per  lb.  Understood  of  the  lb.  of  the  place  where  the  poUcy  is  made,  (c) 
S^Mp!^te  Although,  however,  such  mode  of  valuation  is  frequently 
■Mcies  B  vaiu-  practised ;  yet  the  other  method  of  valuing  each  distinct 
•am,  not  at  so  species  of  produce,  or  a  specified  number  of  hogsheads,  bales, 
iN^age'^.  ^c*!  ^  ^  round  sum,  as  '^  on  100  hogsheads  of  sugar,  valued 
at  2000/.,"  or  «  on  100  bales  of  cotton,  valued  at  1000/.,"  is 
also  very  common  and  quite  as  binding,  (d) 

{b)  Stevens  oa  Average,  186|  224,  229,       (e)  Stevens  on  Average,  ISS ;  2  FhiU. 
Sth  ed.   Beaeok6,  Pr.  of  Indem.  158,  IfiO.    Ins.  10. 

{d)  Stevens  on  Average,  1S6. 
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When  tb9  assured  expects  goods  from  abroad,  but  does  not  Valued  poiioiet 

know  the  Idndoi  the  amount,   he  generally  procures  the  ^^ — '- 

policy  to  be  effected  ''  on  goods  to  be  thereafter  declared  and  Aniwured^'^to 
valued.^'  *c2r^ 

On  such  policies,  although  it  is  not  absolutely  necessary  ^^'^fy^ 


a  condition  precedent  to  the  assured's  recovery,  that  he  ^'*^»^*^®,^ 
should  declare  the  kind  and  value  of  the  goods  before  the  loss,  as  opm. 
(for  be  may  not  know  it  before) :  yet  if  the  value  be  not  de- 
clared previously  to  the  loss,  the  policy  will  be  regarded  not 
as  a  valued^  but  an  open  policy,  (e) 

Under  a  policy  in  this  form,  a  clerk  of  the  assured  wrote 
out  and  signed  a  specification  of  the  interest,  vrUk  a  valtuUion 
<tai  a  separate  piece  of  paper,  which  he  wafered  to  the  policy : 
but  it  did  not  appear  that  this  had  been  skoum  to  the  under- 
writer before  the  loss  was  known, 

Lord  EUenborough  said  he  would  not  consider  an  uncom- 
municated  instrument  of  this  kind  a  declaration ;  and  he  at 
first  doubted  whether  the  policy,  for  want  of  adeclaration, 
would  attach  at  all ;  but  on  consideration,  he  said  that  he  had 
fully  made  tip  his  mind  that  a  policy  in  this  form  '^  gives  the 
assured  a  power,  by  duly  declaring  and  valuing  be/ore  the 
loss  to  make  U  a  valued  poUcy  ;  but  if  the  assured  do  not  so 
deckure  and  value,  it  is  an  open  policy."  (/) 

*Aa  we  have  seen  elsewhere,  a  mistake  made  in  declaring      *  322 
and  valuing  may  be  corrected  without  the  assent  of  the  un- 
derwriters, if  made  without  fraud  or  prejudice  to  their  inter- 
ests, (y) 

Questions  have  arisen  in  the  United  States  as  to  the  appli-  As  to  applying 

.  *  V,       a  valuatioa  on 

cation  of  a  valuation  at  a  round  sum  in  a  policy  on  goods  for  goods  at  a 
the  voyage  out  and  home,  to  ihe  proceeds  or  returns  purchas-  th^  voyage  o2t 
ed"  by  the  sale  of  the  outward  cargo.  JL^^^rli^'Sp 

The  result  of  the  decisions  seems  to  be,  that  such  gross  ^^^l^^P^^^ 

y  ,      ouiwajtl  cargo. 

valuation  ought  not  to  be  applied  to  the  proceeds,  merely 
because  the  risk  under  the  policy  is  out  and  home  ;  but  that,  on 
the  other  hand,  it  may  be  so  applied  when,  upon  a  fair  con- 
struction of  the  policy,  and  under  the  whole  circumstances  of 
the  case,  it  appears  to  have  been  the  intention  of  the  pities 
so  to  apply  it.     Thus,  where  a  policy  on  a  cargo  "  from  BaU 


(e)  Crawford  v.  Haoter,  8  T.  R.  10,  n.       {g)  Bobiiisoa  9.  Touray,  3  Camp.  196. 
(/)  Harmaa  9.  Kiogstoo,  3  Camp.  ISO. 
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Tahied  policies  ttmore  (United  States)  to'  Jeremie  (in  the  West  Indies,}  and 
back^^^  contained  a  written  memorandum  declaring  the  insur- 
ance to  be  "  (m  flovr,  dry  goods^  tvine^  provisions^  8fc*  Sfc., 
valued  at  13,000  doUarSj^^  it  was  held,  as  there  was  nothing 
expressly  to  indicate  that  the  valuation  was  meant  to  apply  to 
the  return  cargo,  that  this  was  a  veUued  poUcff  on  the  ouiward 
and  an  open  one  on  the  homeward  cargo,  (h) 

Where,  however,  different  distinctly  specified  articles  were 

insured  for  a  voyage  out  and  home,  valued  at  11,000  dollars, 

with  a  memorandum  that  *^  the  risk  was  to  attach  to  the  prO' 

ceeds  of  the  articles  in  the  return  cargo,"  it  was  admitted  that 

this  valuation  wonld  apply  to  any  return  cargo  that  might  be 

purchased  with  the  proceeds  of  the  outward  cargo  after  oak 

actual  tale :  the  court  also  held  that  it  would  apply  to  a  reium 

cargo  provided  and  advanced  by  the  consignees  on  the  aceowU 

and  credit  of  the  asswred^  without  any  actual  sale  of  the  out« 

ward  cargo,  which  the  consignees  kept  on  their  hands  for 

future  sale,  the  price  being  then  low,  and  the  market  doll,  (i) 

Mr.  Phillips  considers  that,  in  order  so  to  apply  the  valua- 

333  •      tion,  ^he  value  of  the  return  cargo  so  supplied  by  the  oon* 

signees  ought  to  have  been  proved  equal  to  what  would  have 

been  realized  by  the  outward  cargo  on  an  actual  sale,  (j) 

A  TiinatioD  at       Generally  speaking,  a  valuation  at  a  round  sum  is  taken  to 

ndcentomciade  luclude  premium  and  commissions :  and  it  seems  that  it  ought 

Mtoofkimi^    to  do  so  in  all  cases  except  where  the  contrary  appears  {xona 

""^  the  language  of  the  policy,  or  from  the  scale  of  valuation :  if 

the  valuation  be  lower  than  the  prime  cost,  j^2t»  the  premium^ 

it  ought  not  to  be  included,  {k)  * 

BoUcvstipttla-        Where  goods  are  expected  from  abroad,  and  no  value  is 

com  of^he  port  put  upon  them  in  the  policy,  but  it  is  only  stipulated  that  the 

2Lffi2"takLi     ^^"  ^f  ^^^  foreign  port  of  loading  at  which  they  are  invoiced 

2imii™*Sc  IB  ^^^^  ^  reduced  into  our  own  money,  at  so  many  shillings 

not  a  valued'     the  doUoTj  &Vre,  rupee j  &c.|  it  should  seem  that  this  ought 

pouoj, 

(A)  t  McKim  v.  Pboenlx  Ins.  Comp.  3  TJnaiuiiioiisly  eoDfirmed  in  Error,  5  Cow. 

Waah.  C.  C.  SO.  719,  ched  in  2  Phillve,  Ins.  18, 19. 

(t)  t  Haven  v.  Graf,  12  Mam.  71.  {t)  Such  is  the  rule  in  tba  United 

</)  2  PhiUipa  on  Ina.  16,  17.  See  alio  States,  2  PhiUips^  Ins.  90, 2L 

t  Whitney  v.  Aql  Ids.  Co.  3  Cowen,  210. 


1  See  Ogden  v.  CfA.  Ins.  Co.  10  John.  273;  Mayo  v.  Maine  Fife  and  Marine  Im. 
Co.  12  Mass.  299 ;  Brooks  •.  Oriental  Ins.  Co.  7  Pick.  239. 
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not  to  be  taken  as  a  valued^  btit  as  an  open  policy ;  for  it  Vaiaed  poiiciet 

contains  no  fixed  valuation  of  the  goods,  but  only  an  ascer-  '• 

tainment  of  the  value  in  our  money  of  the  foreign  currency 
in  which  their  invoice  value  is  expressed :  accordingly  it  has 
been  held  in  America,  that  the  invoice  value,  thus  calculated, 
must  have  the  premium  added  to  it,  in  order  to  ascertain  the 
insurable  value,  just  as  in  an  open  policy.  (/) 

Mr.  Benecki  seems  to  consider  that  fixing  the  value  of  the 
coin  in  such  case  is  fixing  the  value  of  the  goods^  and  there- 
fore that  the  premium,  unless  the  contrary  be  stipulated,  shall 
be  held  to  be  included  in  the  valuation,  (m) 

The  American  rule,  however,  seems  preferable :  a  valua* 
tioo  on  coffee,  at  a  certain  rate  per  lb,y  was  there  held  not  19 
include  the  premium,  (n) 

We  have  already  seen  that,  where  the  cargo  consists  of  Ruieofadjnti- 
different  kinds  of  produce,  or  various  descriptions  of  manu-  "^^^^1? 
factured  goods,  the  {proper  method  of  valuation  is  to  value  !^^^^^ 
each  distinct  species  separately,  either  in  a  round  sura  for  **"P*ii*"^|L 
*eedi,  or  at  so  much  per  package,  &c.   If,  however,  the  whole  maw  at  ooa 
of  such  cargo  be  valued  in  the  lump  at  one  gross  sum^  this  ^^  094 
although  unusual  and  objectionable,  will  not,  as  it  seems,  in 
case  of  partial  loss,  be  set  aside,  unless  it  be  impossible  to 
ascertain,  by  the  invoice  or  otherwise,  in  what  way  ihe  valu- 
ation was  intended  to  be  apportioned  on  different  parts  of  the 
cargo,  (o)     The  proportioaal  prime  cost  of  the  different  kinds 
of  goods  having  been  ascertained  by  the  invoice,  the  valua- 
tion should  be  applied  to  each  kiud  in  the  same  proportion ; 
and  the  percentage  of  damage  sustained  by  any  one  kind  of 
goods  be  applied  to  this  proportion  of  the  value,  in  order  to 
ascertain  the  amount  due  thereon  from  the  underwriter. 

If  only  part  of  the  interest  at  risk  is  valued,  it  is  easy  to  Rule  of  tdjtvt- 
asoertain  what  amouat  that  is  not  valued  is  covered,  by  de-  feremTSbjILttf' 
ductiog  the  amount  of  the  valuation  from  the  sum  insured.      ^*"rater*^?ii!!^ 

If  several  articles  be  insured  at  one  sum,  with  a  distinct  ued  in  one  poii- 
valuation  on  each,  as  supposing  ship  and  cargo  insured  for  subjects  put  at 


riak. 


(/)  t  Ogdea  V,  Cotooial  Ins.  Comp.  10  Jadgea  were  equally  divided  in  opinioo 

John.  273,  cHed  2  Phillipa  on  Ina.  21,  22.  whether  a  valuation  in  the  lump  on  ship, 

(«»)  fieiieck^  Pr.  o(  lodetn  1^.  cargo,  and  freighi  in  one  policy,  willioat 

(»)  t  Miotum  r,  Colujnhia  Ina.  Co.  10  specifying  how  much  on  eoch,  was  not 

John.  73.  void  for  uncertainty,    t  Slockerv.  Harris, 

(»)  Stevens  on  Averse,  185, 186,  5th  S  Mast.  415 ;  8  Pbillin  96. 
ed.    In  one  case  in  the  United  States  the 

28* 
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Vahied  poiiciet  5500Z.,  calculating  the  ship  at  1500/.,  and  no  part  of  the 

cargo  to  be  taken  on  board,  so  that  the  risk  on  that  never 

attaches ;  then,  if  the  ship  be  lost,  the  assured  shall  recover 
such  proportion  of  the  sum  insured  as  1500/.,  the  value  put 
upon  the  ship,  bears  to  5500/.,  the  value  put  upon  the 
whole,  (p) 


Sect.  HI.  Of  Open  Policies. 

Of  open  poll-  ^  130.  An  open  policy  is  one  in  which  the  value  of  the  in- 
- --r^ — T-  terest  at  risk  is  not  fixed  in  the  policy  by  any  agreement  be- 
openpoiiojr.       twecn  the  assured  and  the  underwriters;  but  is  estimated 

by  a  certain  standard,  and  in  case  of  loss  is  made  out  by 

proof. 
Principle  on         As  we  have  already  seen,  the  amount  of  insurable  interest 
amwint  rfin-     '**  ®1^  ^P®"  policics,  is  taken  to  be  that  which  they  are  worth 
terait  is  MUma.  #|q  t|je  assurcd  at  the  commencement  of  the  risk,  plus  the  ex- 

ted,  nod  mdem-  *  .  - 

nity  FPguiated    penses  of  the  insurance ; '  and  the  principle  upon  which  the 

Se^"*  amount  of  indemnity  recoverable  by  the  assured  in  case  of 

325  *        loss  is  regulated,  is  that  he  must  be  replaced  as  nearly  as 

possible  in  the  same  position  as  he  was  in  at  the  outset  of  the 

adventure,  and  before  effecting  the  insurance,  wtthoat  paying 

any  regard  to  the  profit  he  may  have  missed  making,  in  the 

case  of  goods,  or  to  the  wear  and  tear  by  which  his  property 

has  been  deteriorated  in  the  case  of  the  ship. 

Premium  upon       It  is  clear  that,  upon  this  principle  of  indemnity,  the  ex- 

Ce  covered  by    pcuses  of  effecting  the  insuranoe,  and  the  premium  paid  upon 

i!lMd!^  Older    it,  must  enter  into  the  estimation  of  the  insurable  interest ; 

to  aa  indemnity.  ^^^^  ^^j  ^jj^  premium  ouly,  but  the  premium  upon  the  premi- 

urns  down  to  the  total  extinction  of  the  risk,  must  be  taken 
into  the  calculation,  otherwise  the  sum  received  by  the  as- 
sured in  case  of  loss,  as  an  indemnity,  will  not  be  really  such ; 

(p)  Amery  v.  Rodger*,  1  Esp.  SOS. 


t  Ani$t  90S ;  Clark  v.  United  Mar.  and  Fire  Ins.  Co.  7  Haas.  365,  969, 370;  CoAn 
V.  Newburypoft  Marine  Ins.  Co.  9  Mass.  496 ;  Le  Boy  v.  United  Ina.  Co.  7  John. 
343;  Mintum  v.  Columbian  Ins.  Co.  10  John.  75;  3neQ  a.  Del.  Ina.  Co.  4  Dallai, 
430;  Canon «.  Marine  Ina.  Comp. 3  Wash.  C.  C.  468;  SPfafll.  Ina.  42;  WiUmga. 
Conaeqna,  1  Waab.  C.  C.  173. 
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cies. 


t.  e.  will  not  really  pnt  him  in  the  same  position  he  was  in  be-  or  open  poii- 
fore  effecting  the  insurance. 

An  example  will  make  this  very  clear :  suppose  goods,  the 


invoice  price  of  which,  together  with  shipping  charges, 
amounts  to  lOOOZ.,  to  be  insured  at  5  per  cent. ;  it  is  plain 
that  the  merchant  by  insuring  1050/.  is  not  fully  covered ; 
for  the  premium  for  insuring  1050/.  at  5  per  cent,  will  be 
52/.  lOs.j  and  the  whole  sum  at  risk  would  thus  be  1052/.  lO^., 
while  all  that  could  be  recovered,  in  case  of  a  total  loss  upon 
the  above  supposition,  would  be  1050/. ;  it  is  plain,  therefore, 
that  the  assured  who  wishes  to  be  completely  protected  from 
loss,  must  go  further,  and  insure  the  premium  of  the  premi- 
ums, down  to  the  extinction  of  the  risk. 

The  simplest  practical  rule  for  ascertaining  the  sum  neces-  practical  mie 
aary  for  this  purpose  is  as  follows :  —  the  premium  being  con-  S^U^TneoBj 


tained  in  the  sum  which  the  underwriter  pays,  the  assured  for  «"*•/  *o  ">»"'• 

to  as  to  covaf 

his  indemnification  can  clearly  only  receive  that  sum  deduct-  thenak. 
ing  the  premium ;  hence,  every  100/.  meant  to  be  insured 
must  be  so  insured  mintis  the  premiun^  As'this  residue  is  to 
100/.,  so  is  the  amount  of  interest  intended  to  be  insured  to 
the  snm  required  to  be  insured  in  order  fully  to  protect 
it.  Thus,  suppose  the  amount  of  interest  intended  to  be 
^4nsured  (no  matter  whether  in  ship,  freight,  or  goods,  for  the  *326 
rule  now  under  consideration  extends  to  all  alike,)  to  be 
1000/.  and  the  premium  to  be  5/.  5^.  per  cent. 

Then,  according  to  the  rule,  from  the  sum  of  £100    0    0 
Deduct  premium      -  -  •  -        5    5    0 


Leaves   •  -  •  £  94  15    0 


Then,  as  94/.  15^.  is  to  100/.,  so  will  1000/.  be  to  the  sum 
required  to  be  insured,  in  order  completely  to  cover  the  inter- 
est at  risk. 

This  sum,  by  the  ordinary  rule  of  proportion,  is  about 
1055/.,  which  is  consequently  the  true  value  of  the  interest 
for  the  purposes  of  insurance,  (q) 

But  besides  the  premium  and  premiums  of  premium,  it  is 

iq)  Stevens  on  Avenge,  193,  flthed.;  BenecUi  Fr.  oflndMa.  119, 190. 


aas 
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orofwapoii-     requisite  also  to  cover  the  expenses  of  the  policy;  i.  e.  the 
stamp  duty  and  the  broker's  cozmnission,  if  effected  by  a 


Theoostoof^      .      . 
innunuMe  miMt  t)r0Ker. 
a]sobe  oowred 
by  the  sum  in- 
tored. 


Upon  a  premium  of  5L  Ss.  per  cent,  the  stamp  duty  on 
every  100/.  by  the  present  stamp  act  would  be  4^. ;  and  the 
broker's  commission  is  |  per  cent,  on  the  whole  amount  of  the 
insurance :  in  order  then  to  cover  these  expenses  also,  they 

must  be  deducted  from  every  100/.  intended  to  be  insured. 


Thus,  to  take  again  the  same  data  as  before, 
From  the  sum  of  - 
Deduct  premium 
Policy  duty  - 
Commission }  pw  cent. 


£100    0    0 


-£550 
0  4  0 
0  10    0 


5  19    0 


Leaves   * 


-  £  94    1    0 


Chaifef  of  re- 
covery in  case 
of  loM  are  also 
aometimes  in- 
cluded. 
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The  role  as  to 
covering  the 
premiam,  and 
preiniuma  upon 
premium,  is  the 
same  even  in 
cases  where 
provision  is 
made  for  re- 
turn Qf  premi- 
um in  certain 
specified  con- 
tiDgencies. 


Theny  as  94/.  Is.  :  100/. : :  1000/.  to  the  sum  required  to  be 
insured,  which  by  the  same  rule  as  before,  is  found  to  be 
1063/. 

In  some  cases  it  is  stipulated  in  the  policy  that  the«charges 
*of  recovery  in  case  of  loss  shall  also  be  covered  by  the 
policy  ;  these  charges,  when,  the  policy  is  effected  by  a  mer- 
cantile agent  in  this  country,  for  a  foreign  correspondent, 
through  the  medium  of  a  broker,  are  i  per  cent,  brokerage, 
and  2  per  cent,  agent's  commission ;  where  it  is  desired  to 
tover  these  also  by  the  policy,  21.  10s,  must  be  deducted 
from  every  100/.  proposed  to  be  insured,  and  the  sum 
required  to  be  insured  may  be  found  by  the  same  rule  as 
before. 

Whatever  be  the  subject  of  insurance,  whether  ship,  freight, 
goods,  or  profits,  as  the  premium  and  the  premium  upon  pre- 
mium are  always  thus  included  in  estimating  the  amount  of 
the  insurable  interest,  it  follows,  that  in  case  of  a  stipulation 
for  a  return  of  premium  on  a  certain  contingency,  as  for  con- 
voy or  safe  arrival,  the  whole  premium  is,  nevertheless,  to  be 
added  in  estimating  the  amount  of  the  interest ;  since  the 
assured  may  in  the  result  be  liable  to  pay  the  whole  pre- 
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mtnni,  or,  which  cotne»  to  the  same  thing,  he  may  not  be  Of  open  poii. 
entitled  to  a  return  of  any  part  of  it.  (r) 


cies. 


Formerly  underwriters  in  this  country  fi:enerally  reserved  Reservation  of 

.-  -„  one  or  two  pep 

an  abatement  of  one  or  two  per  cent,  on  payment  of  all  cent,  on  pay- 
losses  ;  but  as  the  only  practical  eflect  of  this  was  to  make  '"^^ 
the  assured,  who  wished  completely  to  cover  their  interest  by 
the  policy,  add  the  same  percentage  to  the  nominal  rate  of 
premium,  this  provision  became  useless,  and  does  not  occur 
in  the  common  printed  forms  of  policy  in  this  country,  (s) 

In  case  of  total  loss,  the  assured  under  an  open  policy  is  Adjostmenton 
entitled  to  recover  up  to  the  full  extent  of  the  value  thus  cal-  cases oftoi?'^ 
culated,  supposing  the  sum  insured  to  amount  to  so  much :  *^  ^^^^  ^**** 
in  cases  of  partial  loss  the  percentage  of  damage  done  to  the 
anbject  insured  having  been  first  ascertained,  the  assured  is 
entitled  to  recover  the  same  percentage  of  the  insurable  value 
calculated  as  above ;  it  being,  of  course,  in  every  case  under- 
stood that  the  underwriter  is  only  proportionably  liable  upon 
the  particular  sum  he  has  himself  agreed  to  insure. 

Thus,  if  an  underwriter  has  insured  200/.  on  an  open 
policy  on  goods,  the  estimated  insurable  value  of  which  is 
*1000/.  and  the  ascertained  amount  of  sea-damage  10  per  *328 
cent,  on  what  they  would  have  fetched  at  the  port  of  delivery 
bad  thejk  arrived  there  sound,  the  underwriter  pays  as  his 
share  of  the  indemnification  10/.  per  cent,  on  the  sum  he  has 
insured,  u  e,  20/. ;  in  the  same  way,  in  case  of  total  loss,  he 
would  have  paid  200/.  If  the  aggregate  of  the  sums  insured 
equals  the  whole  amount  of  insurable  value  the  assured  re- 
ceives 10  per  cent,  on  1000/«,  t.  e.  100/. ;  if  it  is  less  than  this 
he  is  his  own  insurer  for  the  part  uncovered  by  the  policy,  if 
more,  it  is  an  over-insurance. 

The  mode  of  proving  the  amount  of  insurable  interest  Modeorpiovmf 

1  ...  i»  1        •  >•      ji.  «    1^      ^1       the  amount  of 

under  an  open  pohcy  m  case  of  loss  is ;  — for  the  goods  by  the  mtera«  at  nak. 
production  of  the  invoice,  bill  of  lading,  policy,  &c.;  — for  the 
lAtp,  by  the  prpduction  of  reports  and  estimates  of  surveyors^ 
bill  of  sale,  &c. ;  ^^for  the  freight^  by  the  production  of  the 
freight,  manifest,  &c. 

^  131.  With  regard  to  the  $hip^  her  insurable  value  in  an  5^*i?  "^^^ 
open  policy  is  what  she  is  worth  to  her  owner  at  the  port  where  open  pdicy. 

(r)  9  PbiUipe  on  Int.  90.  («)  Ibid.51. 
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Of  open  pou-     /^  voyoge  commences^  including  stores^  provisioWj  outfit^  and 

— • money  advanced  for  seamen^s  wagesy  (generally  half  the  whole 

amount  of  wages  for  the  voyage,)  the  whole  covered  unih  the 

premium  of  insurance  and  premium  on  premium  j  together  wUk 

the  stamp  duty  and  commisnonfor  effecting  the  policy^  adding^ 

if  required  and  stipulated  for^  the  charges  of  recovery  in  case 

of  loss,  (t)  ' 

Insurable  value      The  insurable  value  of  freight^  in  open  policies,  is  the  sum 

open  poijdes.    payable  to  the  sliipovmer  for  freight  together  unth  the  pre- 

miums  of  insurance  and  commissions^  without  deducting  the 

eaqfenses  of  earning  the  freight ;  t.  e«  the  gross  and  not  the  net 

freight,  plus  premiums  and  commissions,  is  the  insurable 

value,  {u) ' 

Insurable  value      With  regard  to  goodSf  the  loDg*established  rule  in  this 

opSopoUciet.    ^country  is,  that  their  value  for  the  purposes  of  insurance, 

329  *      when  not  fixed  by  the  policy,  is  the  amount  of  the  invoice 

together  with  the  charges  of  shipping  them  on  board,  stamp^ 

duty  and  broker^ s  commission  for  effecting  the  policy,  the  whole 

covered  with  the  premium,  and  insurance  on  the  premium,  (u?) ' 


{$)  StiBveoi  on  Avenge,  190, 5lh  cd.  two  thirds  of  its  gross  amount. 

(tt)  See  per  Lord  EUenborough,  Forbes  Phillips,  Ins.  S2,  note  (a). 

V.  ABpiaall,  13  East,  32($;    Palmer  v.  (ip)  Usher  9.  Noble,    12  East,  646; 

Haekbara,  1  Bingh.  61 ;  Stevens  on  Aver-  Tnite  •.  Royal  Exob.  Compi»  Park,  291, 

1^,  192,  (ith  ed.    The  same  rule  appears  225,  8th  ed. ;  Marshall,  232 ;  Stevens  on 

most  generally  to  obtain  in  the  United  Average,  178,  et  seq.  8th  ed. ;   Beneck^ 

States ;  though  in  some  of  the  States  the  Pr.  of  Indem.  12-14 ;  2  Phfllips,  Ins.  14 

valne  of  fieight  is  taken  to  be  f  2. 


»  2Phil}.  Ins.  43;  Canon  v.  Mar.  Ins.  Co.  2  Wash.  C.  C.  468;  SneUo.  Ina.Ca 
4  Dallas,  430.  The  ship,  as  a  subject  of  insurance,  includes  the  tackle,  boat,  and 
whatever  is  necessary  to  equip  her  for  the  voyage.  fl[emble  9.  Bowne,  1  Catnes,  80  i 
2  PhO.  Ins.  43.  The  guns,  ammunition,  4ui.  of  an  armed  ship,  ooostitiite  a  part  of 
its  insurable  value.  If  a  ship  has  been  recently  purchased,  its  cost  with  the  addition 
of  the  premium  is  its  value  in  the  policy.  2  Phil.  Ins.  43.  In  estimating  the  value 
of  the  ship  in  an  open  policy,  the  provisions  are  iaofaided.  Kemble  v.  Bowne,  1 
CaiD#s,89;  2  Phil.  Ins.  43. 

s  Stevens  v.  CoL  Ins.  Co.  3  Caines,  43.  See  McGregor  v.  Ins.  Co.  of  Pennsyhr.  1 
Wash.  C.  C.  39 ;  Meech  o.  Phil.  F.  and  Inland  Nav.  Insuranoe  Co.  3  Wharton,  471 
Where  the  owner  of  a  chartered  ship  is  at  the  risk  of  the  perils  of  the  seas,  the 
insuraUe  interest  of  the  charterer  in  freight  in  respect  to  those  perils,  is  the  excem  of 
the  gross  amount  of  the  freight  over  the  amount  he  is  liable  to  pay,  in  case  of  ths 
ship  eamuig  freight.    Clark  v.  Ocean  las.  Co.  16  Pick.  289. 

^  See  Cox  v.  Charleston  Fire  and  Mar.  Ins.  Co.  3  Rich.  331.  The  chaiges  upon 
the  goods  are  incl  uded  in  the  amount  of  interest.  These  include  labor,  storage,  expense 
of  transportation,  and  conunission  actually  paid  to  agents  and  factors.  Fontaine  a. 
CoL  Ins.  Co.  9  John.  29.    The  commission  which  is  paid  to  an  agent  for  eflecting 
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In  stating  that  the  invcnee  price  of  goods  is  to  be  taken  as  9^fP*n  V^- 
the  basis  of  their  insurable  value,  we  give  the  rule  as  it  is 


cies. 


Qtii versally  acted  upon  in  this  country :  in  the  United  States  and  not  tbe' 
It  has  been  laid  down  on  several  occasions,  that  the  market  tbegoo£"(?tSd 
price  of  the  goods  at  the  commencement  of  the  rwk,  is  the  ^^^*^|,^ 
true  basis  of  calculation,  and  that  the  invoice  price  furnishes  *^?°?"*2[y 
no  rule  of  indemnity  in  any  case  where  it  exceeds,  or  is  less  value  ia  open 
than  this  market  value,  (x)  *    In  theory  this  is  unquestionably 
true,  but  as  a  practical  rule,  the  invoice  price  is  by  far  the 
most  convenient  standard.  (9) 

When  the  invoice  price  of  goods  shipped  from  a  fc^reign  Mode  of  1 
port  where  there  is  no  current  rate  of  exchange  is  expressed  sunb^vaiueof 
in  the  currency  of  the.  foreign  country  to  which  such  port  S^^bel-uffMcy 
belongs,  the  true  mode  of  ascertaining  the  insurable  value  is  ^iSJ^Je^ 
to  estimate  what  would  be  the  worth  of  the  foreign  money  no currentrata 
in  which  the  invoice  value  is  expressed,  supposing  that  it  had 
been  shipped  in  specie,  instead  of  the  goods,  to  the  port  of 
destination:   i.  e.  the  invoice  value  of  the  goods  is  to  be 
ascertained  by  calculating  what  the  foreign  coin  in  which  it 
is  expressed  would  be  worth  to  the  consignee  of  the  goods, 
after  paying  the  premium  of  its  insurance,  the  freight  and 
other  expenses  of  its  transportation,  {z)  330  * 

On  the  other  hand,  if  there  is  a  current  rate  of  exchange  Where  there  ii 

«ti*.  i..       1.  1  'n  r  a  current  rata 

*&t  the  foreign  port  of  loadmg,  the  most  equitable  way  of  ofexohaoffe, 
ascertaining  the  insurable  value  of  the  goods  appears  to  be  vatuTof  goods 
to  calculate  the  value  of  the  foreign  coin   in  which  their  JSJuidteaUcu- 

lated  at  the  par 

(x)  See  2  PhiUipe,  Ins.  46,  47.     In  invoice  value  as  the  hasis,  where  it  can  of  exchange, 

other  cases,  however,  the  mcoite  value  be  made  out  by  the  production  of  the 

has  been  taken,  though  diflerent  from  the  proper  documents ;  where  not,  then  the 

OMorlDBt  price.  See  ibid,  t  Coffin  9.  New-  prim  tumru  ai  the  Hmu  and flae$0f  load- 

buryport  Marine  Ins.  Comp.  9  Mass.  436,  itig.    Code  de  Comm.  art.  339. 

where  it  can  be  proved  by  the  production  {*)  See  Magens  on  Ins.  vol.  i.  p.  41, 

of  the  proper  documents.  f  40 ;  Benedict,  Pr.  of  Indem.  119. 
dr)  In  Frame  the  role  is  to  take  the 


insurance,  and  the  rate  of  his  commission  for  settling  a  loss,  are  included  in  estimating 
the  amount  of  interest.  2  Phil.  Ins.  48  ;  Anon.  1  John.  312.  Elxpenw  of  transports- 
tioa  means  that  which  takes  place  after  the  purchase  of  goods,  and  before  the  coift- 
menoement  of  the  risk.  But  the  freight,  or  other  expense  to  be  incurred  on  the 
goods  during  the  risk,  are  not  a  part  of  the  insurable  interest.  Gibson  9.  Philad.  Ins. 
Co.  1  Binney,  414. 

>  See  Le  Boy  9.  United  Ins.  Ca  7  John.  d43;  Canon  9.  Mar.  Ins.  Co.  2  Wash.  C. 
C.  408;  Gahn  v,  Broome,  1  John.  Cas.  120. 
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Of  qpaii  poU-     invoice  price  is  expressed  at  the  par  of  exdumge :  for  upon 

— '• this  principle  the  underwriter  will  not  be  affected  by   the 

rise  or  fall  in  the  rate  of  exchange  between  the  period  of 
effecting  the  policy  and  adjusting  the  loss,  (a) 
Diflerentrale         In  one  casCi  however,  in  this  country,  Lord  Kenyon  acted 
!^^^  ly       upon  a  different  rule ;  a  policy  was  effected  in  September, 
kf^hdSSiM  r.  1791j  ott  sugar  shipped  from  a  French  port :  at  the  time  of 
^wick,  1  Eap.  effecting  the  policy,  the  exchange  in  England,  on  ^he  French 
crown  of  3  livres,  was  2icL ;   at  the  time  of  settling  the 
loss,  in  January  1792,  it  had  fallen  to  7|c{. :  Lord  Kenyon 
held,  that,  as,  in  case  the  exchange  had  risen,  the  assured 
would  have  had  the  benefit  of  the  rise,  so,  in  case  of  a  fall, 
they  must  submit  to  the  loss ;  and  he  decided,  that  the  in- 
surable value  of  the  sugars  must  be  estimated,  and  the  loss 
paid,  upon  the  rate  of  exchange  at  the  time  of  the  adjustment, 
u  e.  at  7|c{.  the  French  crown.  (Jb) 
RemarkBoa  It  will  be  observed,  that  his  Lordship's  judgment  pro- 

ceeded on  the  assumption  that  the  assured  would  benefit  by 
a  rise  in  the  exchange  :  supposing  this  not  to  be  so,  the  reason 
for  the  judgment  fails:  it  certainly  appears  that  the  par  of 
exchange  affords  the  justest  and  most  convenient  standard  of 
indemnity,  (c) 
iDtanUe  Taiue      If  the  goods  are  purchased  by  barter  in  a  foreign  port, 
chM^iby bar-    with  which  there  is  no  mode  of  estimating  the  rate  of  ex- 
^''  change,  the  French  code  provides  that  the  amount  of  interest 

shall  be  the  cost  and  charges  of  the  goods  given  in  barter  (c2), 
by  which  word  '^  charges  "  id  meant  the  expenses  of  trans- 
porting and  shipping  them,  (e) 
u  drawbRck  to       When  goods  are  entitled  to  a  drawback  on  exportation, 
^^tulguie   ^  question  has  been  raised,  whether,  in  estimating  the  in- 
iSu??**  surable  *value  of  such  goods  under  an  open  policy,  the  amount 

*331  ^^  ^^^  drawback  is  to  be  deducted :  the  courts  of  the  United 
States  have  held,  that  it  is  not^  on  the  ground  that,  though  it 
may  enter  into  the  estimate  of  the  value  of  the  goods  for 
exportation,  it  is  no  part  of  their  actual  price  in  the  market 

(a)  2  PhillJpB  OD  Ins.  47,  48.    This  is    time  of  subscribing  the  policy.    Code  de 
the  rule  acted  on  in  the  United  States.         Commerce,  art  338. 

(b)  Tbelusson  v,  Bewick,  1  Esp.  77.  {d}  Code  de  Commerce,  339. 
(e)  In  Franoe  the  rule  is  to  value  them       (4)  Beneck^,  Pr.  of  Indem.  119. 

at  the  rate  of  ezchan^  current  at  the 
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bere(/);*  and  these  deeiflions  seem  confomiAbfe  to  soond  OfopeDpoU. 
principle,  (j*) 


Wliere  tbe  orovisions  of  the  policy  show  that  it  is  intended  OToontinuing 

fKNiciea,  or  pou* 

to  cover  any  interest  that  tbe  assured  may  have  at  risk  within  cies  id  which 
the  limits  of  the  time  or  the  voyage  for  which  the  policy  is  ionurabl^^ 
efEsctedy  the  amount  of  insurable  interest  fluctoates  at  different  ^emtp^odl 
periods  of  the  risk,  and  the  loss  must  be  apportioned  between  <^^  ^^ 
tbe  parties  in  the  proportion  which  the  sum  insured  bears  to 
tbe  amount  of  insurable  interest  on  board  at  the  time  of  loss. 

Such  policies  are  sometimes  called  cpntinuing  policies. 

The  following  oase  shows  how,  under  such  policies,  the 
amount  of  insurable  interest  is  calculated,  and  the  indemnity 
apportioned :  — 

The  (daintiffs,  who  were  barge-masters,  having  several  Modeofoaicu- 
boats  constantly  engaged  in  carrying  goods  for  hire,  by  canal  ti!!C?Dt  of  in. 
navigation,  between  London  and  Birmingham,  —  for  the  pur-  J^^  S2?* 
pose  of  protecting  their  interest  as  carriers  effected  the  fol-  Crowiey  v. 
lowing  anomalous  policy.     They  caused  themselves  to  be  Ad.  m 
insured  for  twelve  months,  "  by  canal  navigation  boats,  con* 
taining  goods,  at  work  between  London,  Wolverhampton, 
Birmingham,  &c.,  backwards  and  forwards,  and  in  any  rota* 
tion,  upon  goods,  and  upon  the  body,  tackle.  Sec*  on  thirty 
boats,  as  per  margin  of  the  policy,"  &c. 

It  was  then  stipulated  as  follows :  —  "  The  said  ship,  &c. 
goods,  and  merchandises,  &c.  for  so  much  as  concerns  the 
assured,  are  and  shall  be  (here  the  printed  words  *  valued  at  * 
were  strnek  out)  12,000/.,  on  goods,  as  interest  may  appear 
hereafter,  to  pay  average  on  each  package  or  description,  as 
if  separately  insured,  &c. —  the  claim  on  this  policy  warranted 
not  to  exceed  lOW." 

*SQch  was  the  form  of  the  instrument :  the  facts  were,  that        *332 
within  the  time  limited  in  the  policy,  one  of  the  thirty  boats 
mentioned  in  the  margin  of  the  policy  had  sunk  in  the  canal, 
with  1700/.  worth  of  goods  on  board  of  her.     This  was  the 
loss  in  respect  of  which  the  action  was  brought. 


if)  See  thete  eases  collected,  2  Phill.  bounty  k  to  be  deducted :  bat  the  other 

las.  51, 93.  seeiui   the  better  mle.    Bee  Weikett*i 

(g)  Weikett  My»  that  when  goods  are  Digest,  art  *<  Fish,"  no.  1. 
entitled  to  a  bounty  on  exportation,  the 

I  Qaha  9.  Broone,  1  John.  Cas.  ISO,  123;  ICintum  v.  Cd.  Ins.  Co.  10  John.  79, 78. 
VOL.  I«  S9 
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cies. 


Ofopen  poii-         It  appeared  that,  at  the  time  of  the  loss,  every  one  of  die 

thirty  boats  named  in  the  margin  had  carried  goods  to  the 

amount  of  13,000/.  and  upwards,  so  that  aboat  30O,OOOL 
worth  of  goods  had  been  carried  to  and  fro  by  the  boats 
named  in  the  policy  between  the  commencement  of  the  risk 
and  the  loss  in  question. 

Under  these  circumstances,  the  underwriters  contended  :  *- 

1.  That  as  soon  as  goods  to  the  amonat  of  12,00(X.  had 
been  carried  by  all  the  boats,  or,  at  all  events,  by  eaeh  boat, 
the  policy  was  exhausted. 

2.  That,  supposing  the  policy  not  to  be  so  ymited,  stiH  the 
underwriters  were  liable  only  to  that  prc^KMTtion  of  the  loss 
which  12,000/.  the  sum  insured,  bore  to  the  whole  amomt 
of  the  goods  carried  by  all  the  boats  during  the  year  for  which 
the  policy  was  effected  (say  960,000/.) ;  for  that  must  be 
taken  as  the  whole  insurable  interest  of  the  assured. 

The  court,  howeyer,  as  to  the  first  point,  held  that  it  was 
plainly  inconsistent  with  the  object  of  the  policy  and  the  real 
nature  of  the  transaction^  which  was  ^  in  effect  eqATident  to 
a  fresh  insurance  taking  place,  at  the  time  when  each  boal 
started  and  governing  all  that  were  then  afloat  —  omiy  4hai 
instead  of  a  renewed  iniunmce  J  ff^  obfeci  was  a^ 
Unuing  policy. ^^  As  to  the  mode  of  calealaling  the  iadeami^, 
the  court  held,  that  the  wh<^  vafaie  of  the  goods  afloat  at  the 
time  of  the  loss  must  be  taken,  and  the  plaintifisreoomer  sneh 
a  proportion  of  the  loss  as  12,000/.  might  bear  to  the  value  of 
aH  the  property  on  board  all  the  boats  at  the  time  ei  the  aooi- 
dent,  supposing  that  value  to  exceed  12,000/. :  if  not,  Aen 
the  plaintiffs  would  be  entitled  to  the  whole  amount  lost,  (i) 

The  true  measure,  therefore,  of  the  insurable  interest  in 
such  a  policy  is  the  amount  at  risk  at  the  tiaoe  of  the  loes* 


{k)  Ciowksr  f.  Cohen,  3  B.  dc  Ad.  United  States.  See  t  Oobnnbtan  Im. 
478.  The  same  pnnciple  waa  laid  down  Comp.  v.  Catlett,  12  Wheaton,  383;  2 
\ff  Mr.  J.  Story,  m  a  ifanitar  oaae  in  the    Phfll^  Ins.  40. 


(3») 


•CHAP.  XIL  ,333 

or  THB  TOTAai  DTBimBD. 

I 

SaoT*  I.  Of  ike  Visage  Iitsured^  and  the  Voffc^e  of  the  Ship* 

§  132.  la  order  to  charge  the  uader  writer,  it  is  not  enough  or  the  ▼<ra«. 
that  the  loaa  shottkl  have  happened  at  sea^  it  must  also  have  !^!!]^ofUw 

taken  place  in  the  eourse  of  a  navigation  comprised  within  "3! 

•ome  given  period  of  time,  or  between  two  local  points  speci-  [^nSmeaod 
fied  in  the  policy  as  the  limits  or  termini  of  the  risk,  (a)  voyage  poiiciet. 

When  the  risk  is  limited  by  ttme^  the  policy  is  called  a  time 
policy ;  when  by  local  terminii  it  is  called  a  voyage  policy. 

In  vi^of^  policies,  of  which  we  are  here  treating,  the 
terminus  a  quo^  or  place  at  which  the  risk  commences,  is,  in 
policies  on  ship^  the  port  of  departure ;  in  policies  on  goods^ 
the  port  of  lading,  which  frequently,  but  not  necessarily,  is 
the  same  piece. 

The  terminus  ad  quem^  or  point  at  which  the  risk  ends,  is 
the  port  of  the  ship's  destinatiooi  or  the  port  or  ports  of  the 
cargo's  discharge. 

That  which  is  limited  or  deseribed  in  the  policy,  by  these  Oftheeoy^ 
termini,  is  the  vagfoge  insured  (viaggium) ;  a  technical  term,  Uaot  fiomVe 
which  must  be  carefully  distinguished  from  the  actual  voyage  Jh^^^ 
qf  the  ship  (iter  navis.)  (b) 

The  distinctioo  is  important. 

The  voyage'  insured  (tfiaggium)  is  a  transit  at  sea  from  the  The  vopi^  in- 
terminus  a  quo  to  the  terminus  ad  quem  in  a  prescribed  course 
of  navigation  {iter  viaggHy)  which  is  never  set  out  in  any 
policy,  bu^  virtually  forms  parts  of  all  policies,  and  is  as  bind- 
ing on  the  parties  thereto  as  though  it  were  minutely  detailed. 

(a)  Bmengoa,  chap.  xiii.  tdI.  ii.  p.  39.  {b)  Caaaiegisi  disc.  87,  no.  31,  aa  cited 
ed.  1887.  BeiieeU,  Syalem  daa  Aaeeon-  by  Emerigoo,  ehap.  zitt.  aeoL  0^  toL  ii.  p. 
ram,  cl»p.  viii.  v«L  iL  p.  M3,  ed.  1807.       a0,ed.l687. 
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Odbeyofm 
inMired,  umT 
tbe  vo^geof 
the  ship. 
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TbeToyafeof 
tbeahip. 


DvmtkNi. 


AbMdoameat, 
or  change  of 
▼oyage. 


Uoftrntioiis  of 
thedisUiietioos 
betweea  — 

Tho  voTSge  ia- 

•uiedandthe 

▼oyigvoftha 


Betwaeaade- 
▼iatioaand 
ohangaof 
vo)rag0. 

Chango  of  Toy- 
ag<e. 
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*The  royftge  of  the  ship  {iter  navis)  is  the  conrse  of  nayi* 
gation  on  and  in  which  the  ship  actaally  saUs. 

If  the  ship,  in  fact,  sails  in  the  prescribed  course  from  the 
terminus  a  quo  to  the  terminus  ad  quem,  the  voyage  of  the 
ship  and  the  voyage  described  in  the  policy  are  identical ; 
and  the  underwriter  has  no  defence  upon  this  ground. 

.  If  the  ship,  without  entirely  abandoning  the  prosecution  of 
the  voyage  described  in  the  policy  (viaggivm^  yet  voluntarflj, 
and  without  justifying  cause,  departs  from  the  prescribed 
course  of  that  voyage  {iter  ^Haggii^)  this  is  a  deviation^  and 
the  underwriter  is  liable  for  no  loss  occurring  after  the  point 
(frequently  called  the  dividing  point)  at  which  the  ship  first 
quits  the  prescribed  course. 

If  the  ship  either  originally  sail  on  a  different  voyage  from 
that  described  in  the  policy,  or  if,  after  sailhig,  she  entirely 
abandons  all  intention  of  prosecuting  it,  this  is  a  change  or 
abandonment  of  voyage,  i^hich  avoids  the  policy  from  the 
moment  the  intention  of  so  abandoning  it  is  definitively 
formed ;  for  it  is  an  elementary  principle  in  this  branch  of 
insurance  law  that  the  underwriter  can  be  liable  for  no  loss 
which  does  not  take  place  in  the  course  of  prosecuting  the 
very  voyage  described  in  the  policy,  (r) 

The  following  simple  illustrations  may  serve  to  place  these 
distinctions  in  a  clearer  point  of  view. 

1.  As  to  the  voyage  insured^  and  the  voyage  of  the  ship. 
Suppose  the  ship  to  sail  under  a  charter  party,  on  a  voyage 

from  London  to  Sydney  and  back:  a  merchant  who  expects 
goods  to  be  sent  by  her  on  the  homeward  voyage  from  Syd- 
ney to  London,  effects  a  policy  on  them  on  board  the  ship 
fcN*  a  voyage  <<  at  and  from  Sydney  to  London :  **  in  this  case, 
the  voyage  of  the  ship  is  the  round  voyage  from  London  to 
Sydney,  out  and  home :  the  voyage  insured^  or  rather  (for 
this  is  the  mq^e  accurate  mode  of  expression)  the  voyage  on 
which  the  subject  is  insured,  is  only  the  home  voyage  from 
Sydney  to  London. 

2.  As  to  deviation  and  change  of  voyage. 

*A  ship  insured  on  a  voyage  from  London  to  CadiZf  satb 
from  London  with  the  intention  of  proceeding,  not  to  Cadiz, 
but  to  Jamaica  this  is  a  change  of  voyage  :  and  it  is  equally 

(«)  Rooeof,  no.  18,  oitdl  hf  Ebnei^Dii,  dkttp,  ziB.  toL  iL  p.  3B,  ed.  1897. 
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80  ify  after  sailing  some  distance  with  an  intention  of  proceed-  9^^  voyage 
ing  to  Cadis,  Ihe  asawed  change*  that  intention,  and  resolves  voyage  of  Uie 
to  proceed  to  Jamaica.  J^ 

In  either  eaaei  as  the  Toyage  insured  eeases  to  exist  directly 
the  purpose  of  proseeoting  it  is  finally  abandoned,  it  is  clear 
that  any  loss  whidi  may  aoorue  after  the  resolntion  so  to 
•fawidon  it  has  been  focmed,  does  not  take  place  in  the  course 
of  proseeoting  the  voyage  desiaribed  in  the  policy ;  that  is, 
does  not  take  place  under  those  conditions  on  which  alone  the 
underwriter  agreed  to  be  responsible ;  the  policy  therelcHre  is, 
wm  to  him,  a  void  conimctj  from tAaiiime*  (d)  Even  though j 
im  the  case  supposed,  the  loss  may  take  plaee  while  the  ship  * 

is  still  sailing  on  the  common  course  wfaieh  leads  indifferently 
either  to  the  original  tnmious  ad  quern  (Cadiz,)  or  the  substi* 
tvted  port  of  destination  (Jamaica,)  yet  the  underwriter 
is  equally  freed  from  liability,  for  the  voyage  insured  is 
l»oken  «p,  not  bg  aUering  ii$  course,  but  by  ottering  iU 
t»rmimL(e) 

Again,  supposing  the  ship  to  have  been  insured  (say  from  l>eviatiMi. 
London  to  Jaooaica),  and  the  preseribed  or  customary  course 
of  such  voyage  to  be,  to  sail  to  the  south  of  St.  Domingo,  ^ 

instead  of  which  the  ship,  without  any  clause  in  the  policy 
peraaitting  her  so  to  do,  or  without  any  necessity,  or  ji»fify* 
if^  excuse,  sails  to  the  north  of  that  island:  this  is  a  devia* 
tion.  Here  the  course  actually  taken  by  the  ship  (Her  navis) 
difiers  from  the  prescribed  course  of  the  voyage  insured  (iter 
maggU) :  ihe  risk  run  is  different  from  that  which  the  under- 
wriier  agreed  to  take  upon  himself;  and  he  is,  therefore,  lia- 
ble for  BO  loss  that  may  take  place  after  the  ship  has  passed  the 
Mividing  point  at  which  the  traek  to  Jamaica  by  the  south  of  336  * 
St.  Domingo  branches  off  from  that  by  the  north.  (/) 

id)  Boub/-Pat]r,  Coon  de  I>«oit.  Mar.  (/)  The  whole  mibicct  of  deviatioii 

tit  X.  ted.  9,  torn.  Hi.  p.  415  and  change  of  voyage  Vill  be  o)naidered 

(«)  Si  avant  le  depart,  la  destioatioii  more  at  length  In  the  next  chapter ;  mean- 

4uk  change  le  voyage  aeia  rompu  et  while  I  oanoot  forbear  directing  the  at- 

I'aamfmoce    aera   nuUe,    atfoawt    intra  tentioa  of  the  atudent  to  the  thirtmtuk 

Umitm  itimmU  thttinmH  nana  m  wnii-  chapter  of  Einerigon*8  great  work,  an 

near    Caiaregis,  din.  67,  no.  £4,  aa  cited  admiraUy  arranged  roagaaine   of  legal 

by  Emerigoa,  chap.  xiii.  aect  11,  vd.  M.  learning  and  accurate  thought    Boulay- 

p.  83,  ed.  1827 ;  oonlimied  by  Wodridge  Paty,  in  hia  Cooia  de  Droit,  Mar.  vol.  iii. 

9,  Boydell,  1  DougL  16 ;  Way  v.  Modig-  tit  x.  sect  9,  has  done  little  more  than 

liani,  2  T.  Rep.  30.  copyhjadk 

20* 
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Sect.  IL  DeseripHan  of  the  Vaifoge  imnured  m  the  PoUcf. 


DeieripcioB  of 
the  voyage  ia- 
fured  ui  the 

What »  mmat 
b^  a  dencrip- 
tion  of  the 
▼uyage  iDaored 
in  the  policy. 


Tlie  imroantile 
lifuHs  of  the 
termini  a  gao^ 
and  «if  fMMA, 
muat,  in  case  c^ 
doubL  beaaoei^ 
taiuea  by  mer- 
eaotOe  et^ 
deuce. 


The  praper 
•coinaeof  the 
thip  between 
theisnmmia 
never  m  term5i 
aetlbitb  m  the 
licy;  Hut 
ia<li  the  par- 
tieajuat  aa 
fthough  it  were. 
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^  133.  The  voyage  insared  must  be  accuraUtsdaeribed  in 
a  voyage  policy ;  that  is,  the  local  limits  of  the  ri^ky  the  ier^- 
minus  a  quo^  or  port  where  the  voyage  is  to  eomiDeooe ;  and 
the  terminus  ad  quern,  or  port  where  it  is  to  conclude,  mnsC 
be  each  of  them  specified  in  the  policy,  which  will  be  vitiated 
by  any  material  failure  in  this  respect,  (g)  * 

ThuB,  if  the  terminus  ad  quern  or  port  of  ultimate  destim- 
tion  be  left  in  blank,  even  though  this  were  done  for  the 
purpose  of  deceiving  the  enemy,  and  private  instnictioiiB 
were  given  to  the  captain  as  to  the  port  for  which  the  ship 
was  really  destined,  the  policy  is  nevertheless  void,  (k) 

Where  there  is  any  doubt  as  to  the  precise  mercantile 
limits  of  any  place  named  in  the  policy,  as  one  of  the  termini 
of  the  voyage,  such  doubt,  as  we  have  already  seen  in  con- 
sidering the  construction  of  the  policy,  must  be  cleared  op 
by  the  evidence  of  mercantile  men. 

Thus,  such  evidence  has  been  admitted  to  prove,  that  the 
Oulf  of  Finland  is,  in  the  mercantile  world,  considered  to  be 
within  the  Baltic  (t),  and  that^Aeilfat<rt^ttf,  although  regard- 
ed by  geographers  as  belonging  to  Africa,  yet,  in  the  common 
acceptation  of  mercantile  men,  is  to  be  considered  one  of  the 
East  Indian  Islands,  {j  ) 

This  description  of  the  voyage  insured  by  its  tormini  is 
*all  that  is  necessary  in  the  policy;  it  is  not  requisite,  and  in 
practice  is  never  attempted,  to  describe  the  track  which  the 
ship  ought  to  take  through  the  waters  in  accomplishing  her 
navigation  from  one  terminus  to  another,  for  this,  as  we  have 
seen,  being  fixed  by  general  mercantile  usage,  is  considered 
to  be  familiar  to  all  mercantile  men,  and  is  as  binding  upon 
the  parties  to  the  policy  as  though  it  were  inserted  therein. 

The  termini  of  the  voyage  insured  must,  however,  be  so 


(g)  Ubde«.  Waiten,  3  Camp.  16.  (J)  RobertaoB  v.  Clarke,  1  filegfa.  44ft. 

(k)  MoBoy,  bookil  eh.  7,  f  H  ci<^  ^  €^  >^<>to  at  the  end  of  the  report,  p.  4Sl 

MarahaU  on  loa.  328.  IbkU 
(•)  Uhde  a.  Walten,  3  Camp.  16. 


1  See  MuUyv.  United  Mar.  and  Fire  Ina.  Co.  0  Matt.  85. 
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dearly  specified  in  the  policy,  that  by  means  thereof,  aided  DeKriptioD  of 
by  a  knowledge  of  the  course  of  navigation  prescribed  by  MiredrmlL 

mercantile  usagei  bolh  parties  may  know  clearly  when  the  ^*^^' 

subject  of  insurance  will  be  within  the  protection  of  the  policy. 

Not  only,  therefore,  must  the  termini,  or  extreme  limits  of  [hji^/jte* 
the  proposed  voyage  be  clearly  wad  accurately  inserted  in  the  ^'^^^^^^^^^ 
policy,  but  if  it  be  desired  thart  the  ship  should  have  the  between  the 
power  of  patting  into  any  intermediate  port  or  place  between  miu«^*4«-^ 
one  terminus  and  the  other,  the  permission  to  do  so  must  be  ^"L^y  ftiJ^ 
dearly  expressed  by  a  separate  clause  in  the  policy,  in  which  ^^^  purpose. 
the  ports  where,  and  the  purposes  for  which,  it  is  desired 
that  the  ship  should  have  this  power,  must  be  accurately  set 
forth,  together  with  the  order  in  which  the  ship  is  to  visit 
them,  and  the  extent  in  which  she  is  to  be  permitted  thus  to 
deviate  from  the  direct  and  legal  course  of  navigation  from 
the  termma  a  quo  to  the  terminus  ad  quern. 

Of  these  clauses  and  their  construction  we  shall  treat  at  ^^"'^^^ 
large  elsewhere,  and  will  here  notice  merely  the  more  ordi-  flcnbing  the 
nary  and  usual  modes  of  describing  the  termini  of  the  voyage  by^tf^nllt^jiir' 
insured. 

As  appears  by  the  common  printed  form  of  policy,  the  DistinctioD  be- 
voyage  msured  is  m  this  country  generally  made  to  com-  Bimpiy  'Trom^ 
mence,  fM  simply  *^from,^'  but  *'  at  andfrom^^  the  terminus  Tqi^'^'^^t 
a  quo.     The  reason  for  this  is,  that,  under  an  insurance  simply  ^^^  ^^'^-" 
from  the  terminus  a  quo^  the  voyage  insured,  and  consequent- 
ly the  risk,  does  not  commence  until  the  ship  actually  sails  on 
her  voyage  from  that  port:  whereas,  under  the  mode  of  in- 
surance commonly  adopted,  by  virtue  of  the  word  ^^  ai " 
the  ship  is  protected  "during  the  whole  time  that  she  is  in 
^tbe  harbor  of  the  terminus  a  quo  preparing  for  the  voyage       *  338 
inmired.  {k) 

This  form  of  insurance  is  generally  adopted,  and  ought  '^^^^n'* 
always  to  be  so  in  the  case  of  policies  effected  on  ships,  then  generally 
abroad,  for  the  homeward  voyage  ;  for  in  such  case  the  high  dai^  whera^ 
probability  is,  that  the  ship  on  arriving  at  the  port  where  the  ^^  "^  '* 


meaat  to 


homeward  voyage  is  to  commence  under  the  policy  may,  J|?f"?®"{^ 
particularly  where  the  outward  voyage  has  been  protracted  amvai  at 
or  tempestuous,  require  considerable  repairs  in  port,  during  ^ 


(il)  Mottevx  ».  LoBdos  Am.  Gom^2  kikfimJM;  Foibet  v.  WOtoa,  Mwriiin 
ott  log.  148. 


M4  Qv  vm  Yorjksm  xsvumsD. 

Dwoni^ite«f    whfalh  it  »)  of  wiiivoy  desind^l^  Sot  the  fihqpowDor  to  [»oteet 
•urelSlaSJ^    ber  f roBi  aU  Iobb^ 

^?^: Ships  are  very  frequently  iosured  in  one  policy  and  at  ons 

fixod  |tf«Biitimi  for  tbe  round  ▼oyaga  oiH  and  borne. 

J^^^^JJ^^^       In  such  oaaesi  aUhougb  tbe  modee  of  deocribiog  tbe  voyage 

•gejoiuftod    ioaured,  of  ooiuaey  vary  with  every  voyage^  yet^  for  tbe 

reasons  just  given,  and  witb  a  view  to  protecting  the  ship 

while  she  lies  in  tbe  outward  port,  tbe  fornoi  generally  adopted 

is  to  insure  '^  at  and  from  "  tbe  home  port  of  loading  ^'  to'' 

tbe  out  port  of  disebarge,  '^  and  iU  and/rom  "  such  out  port 

(namiag  it,)  oc  ''  and  (d  andfr<m  tbenee/'  baisk  again  to  the 

bome  port  or  any  olber  port  of  dj^ebarge  which  the  parties 

may  agree  to  name. 

^tooh  oases         When  the  ship  is  thus  insured  for  a  voyage  out  and  homei 

mind  u  one      although  she  makes  two  separalie  patsBges  {itinera)  from  the 

tSxigS  th^' «A^  home  to  the  outport  and  tbeo  back  agaiai  yet  the  voyage 

^Y^Mog^   insured  (viaggmn)  is  one  and  indivisiblei  and  tbe  under- 

{piura  itinera)  ^rj^er  is  responsible  for  any  loss  that  may  happen  in  the 

whole  course  of  its  duration* 

Tbe  voyage  insured  is  one,  though  the  passages  made  by 
tbe  ship  are  sev^al. 

This  principle,  whiob  is  tnoonteBtably  establisbed  in  the 
law  of  marine  insuraocei  is  thus  expressed  by  Casaregis: 
Falsum  est  omi^ino  in  casu  nostro  quod  iius  et  reiUtis  con« 
siderari  debent  pro  diversis  viagiis,  sed  pro  unica  tantum 
navigatione  vel  viaggio.  Quia  viaqohjac  vel  navigatio  cum 
339*      *sit  noman  jwis  ac  ummrsakf  potest  camplectt  flura.  rri- 

KSEA^  (1} 

ho"^e^  '^  ^'  However  complicaled  the  voyage  of  tbe  d)ip  {Her  nairis^ 

inteimediate      may  be  rendered  by  tbe  most  extensive  Hberty  given  to  touch 

may  have  leave  and  Stay  at  intermediate  ports,  or  by  being  broken  up  into 

to  stop  at.         ^  variety  of  successive  stages,  yet  the  voyage  insured  {tnag- 

gium)j  if  comprised  between  two  i^)eGified  termini  or  extreme 

points,  and  insured  for  one  entire  premium,  is  one  and  inr 

divisible,  however  QumerpMe  may  be  tbe  successive  passages 

of  the  ship*  {m)    Thm^  where  a  ship  was  insured  ^^  at  and 

(l)  Disc.  67,  no.  28,  cited  by  Emerigon,  navigation  assur^e,   quelque  compliqaife 

ehap.  sifi.  aeot.  3,  vd.  tt.  p*.  SSt.  ed.  18C7.  qtf>«fle  soil,  ooMtitue  un  voyage  siaaple: 

For  an  illustration  of  this  in  our  own  on  coosidere  moins  le  voyage  du  navirs 

jurisprudenoe,  see  Bermoa  o.  Woodbridget  que  celui  qui  est  d^termin^  par  b  polioe. 

Dw8t.78L  fioMrigDO, ohaj^ SEBli. 9  a»  vol.  ii. p. ». 

(m)  Ea  matiire  d'ttwnnnoa  toule 
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from  Hooflenr  to  the  coast  of  Angola,  during  her  stay  and  I>e8criptk«  of 
trade  there  at  and  from  thence  to  her  port  or  ports  of  dis-  auwdm^e^' 

charge  in  St.  Domingo,  and  at  and  from  St.  Domingo  back  p^^^^' 

again  to  Honfleur,  at  a  premium  of  eleven  per  cent.  Lord 
Mansfield  and  the  Court  of  King's  Bench  determined,  on 
great  consideration,  that  a^be  premium  here  was  entire  and 
indiTisiblei  so  it  was  one  voyage  and  one  entire  risk,  (n) 

(«i)  Beniioii9.Woodbrkise,Doagl.781. 


(t46) 
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♦CHAP.  xm. 


Ofdeviatka 
andobaiifeof 


OF  DEVIATIOlfr  Am)  CHANGS  09  BI8K. 

In  order  to  discuss  with  some  approach  to  a  due  degree  of 
precision  the  important  subject  of  this  chapter^  we  will  treat 
in  order,  — 

Sect.  1.  Of  the  general  doctrine  of  deviation. 

Sect.  2.  Abandonment  of  voyage,  and  intention  to  deviate. 

Sect.  3.  Cases  of  deviation  irrespective  of  clauses,  giving 
a  liberty  to  touch  and  Hay^  &c. 

Sect.  4.  Cases  of  deviation  depending  on  the  oonstractioa 
of  clauses,  giving  a  liberty  to  touch  and  sta^^  dec. 

Sect  5.  Change  of  risk  by  delay. 

Sect.  6.  Change  of  risk  by  cruising,  &c 

Sect.  7.  Cases  which  justify  a  deviation. 


Of  dl6  g€B6rU 

doctrino  of  do* 
Yutioii. 

Of  the  legal, 
pgeeoribed,or 
usual  ooune  of 
the  voyage 
Jmnied. 


Sect.  1.  Of  the  Oeneral  Doctrine  of  Demotion,  (a) 

§  134.  In  almost  all  voyages,  as  we  have  already  seen, 
custom  and  long  usage  have  prescribed  a  certain  course  of 
navigation,  as  the  safest,  directest,  and  most  expeditious 
mode  of  proceeding  from  one  of  the  termini  to  the  other  :  ^ 
the  course  thus  prescribed  by  usage  is  the  lawful  course  of 
the  voyage  insured :  and,  being  a  matter  of  general  mercan- 
tile notoriety,  is  presumed  to  have  been  foreseen  and  contem- 
plated by  the  parties  to  the  policy  at  the  time  of  en|^ing 


(a)  The  aliideiit  is  reoommeBded  to    aeotioa  without  entangling  himself  with 
oooiine  his  attention  to  this  and  the  next    the  cases  oited  in  those  that  fcUow. 


1  Himelyv.  SoolhCar.  Ins.  Co.  1  Rep.  Const  Ct  Idi. 
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into  their  coiitntot,  avid  k  tberefove,  oonsidered  m  much  to  9^^^jl^^?!^ 
ibriii  part  of  the  policji  «8  though  it  were  in  express  terms  TiaUon. 
t  forth  thereia.^ 


^Now,  io  every  oonlrMt  of  iDswraaoey  the  mcsfMikig  of  the       *  341 
psurties  is^  in  law,  taken  to  be,  that  the  assured  shall  only  it  is  only  ^^ 
enjoy  the  proleetion  of  the  policy,  as  long  as  be  etrictly  prascrAedfUHi 
fnvaues  this  regular  and  eustomary  oourse  of  the  voyage  ^t  theuuln^^ 
insured,  and  earries  it  oa  to  its  tenmaation  with  all  safe,  con-  j^e  pro^^ 
venient,  and  practicable  expedition  {b) :  it  is  oaly  apoa  this  of  tiw  policy. 
condition,  never  expressed,  but  aniveisaUy  imf^ed,  that  the  d^Il^*^ 
■nderwriler  agrees  to  indemnify  the  assured;  any  iailuve,  J^']S2Sr»^* 
Ifaeieibre,  to  comply  with  such  condition  'oU&rs  the  Tuxktre  of  ^  ruk, 
the  risk  whieh  the  onderwriter  assumes,  and  eonsequeatlyt 
from  the  moment  of  such  failure,  frees  him  from  his  lia* 
biiity.(c)  • 

This  laett  underslaa^fiag  not  to  depart  from  the  lawful  Devk&ioiidd- 
ooufse  of  the  voyage  insured  is  leehnieaUy  called  an  ietiplied 
oondition  not  to  deviate ;  and  a  deviation,  in  the  legal  sense 
of  that  term,  may  be  defined  to  be  ^xmg  umieoessary  or  «»• 
eaDcmed  departure  from  the  msmi  emarse  or  gfeneral  mode  of 
carrying  on  the  voyage  inmared^  by  which  the  risk  is  altered 
ttosjgA  the  original  temdnuS'Od  quern  of  ike  voyage  insured  is 
sUU  kepi  in  new*  (d)  * 

{h)  8  Kent,  (Sth  ed.)  312.  ii.  p.  M,  ed.  1807 ;  Beneck^,  SyMem  des 

(c)  Ln  lieuz  des  riiqiie*  onelioisalMia-  Aamofxma*,  ehap.  viu.  sacL  S,  vol.  ii.  p. 

dpaate  pur  le  d^routement  votootaiie,  ne  234,  ed.   1607 ;  3  Kent,  (5th  ed.)  3U. 

■e  retrooTent  point  anx  yeux  de  la  loi ;  The   language  of  Emerigon  is  marked 

le  ooQtrat  one  fois  dissoos,  ne  pent  se  ^nth  bK  bis  nsual  terseness  and  pentpicv- 

MBOttveler  que  per  le  coneentement  lo-  ity.    "  Le  navire  ehtngo  de  roaie  lofsqu*| 

ipeetif  des  parties.    Emerigon,  chap.  xiii.  au  lieu  de  suivie  la  voie  usit^e,  il  en 

sect.  16,  voL  ii.  p.  OS,  ed.  1827.  prend  une  difKrente,  sans  perdre  toutefois 

{d)  Emerigon,  chap.  xiii.  sect  15^  vol.  de  vue  Tendroit  de  sa  destination,"  lae.  eit. 


>  The  master  of  a  vessel  is  to  pursue  the  usual  course  of  the  voyage,  and  let  the 
oOBsequences  fall  where  they  may.    Kettell  v.  Wiggin,  13  Mass.  68, 72. 

•  See  Crosby  v.  Fitch,  12  Conn.  410 ;  Jolly  v.  Ohio  lua.  Co.  Wright,  538 ;  Natchei 
Im.  Co.  9,  Stanton,  2  Smedes  6t  Marsh.  340. 

In  an  emergency  in  navigation,  respecting  which  tbeire  is  no  established  and  usual 
eourse  of  proceeding,  it  is  enough  that  the  master  takes  the  couiae  v^hich  he  thinks 
ampedieat  at  the  tiose,  and  it  wdl  not  be  a  deviation  or  other  aabaaoensent  of  ifaa  mk. 
Ihat  diseharges  the  anderwriler?,  though  other  navigatoiamay  think  adifcrent  ooane 
would  have  been  preferable,  and  though  it  may  appear  that  the  beet  course  was  nol, 
in  faef,  adopted.  QaaBam  •.  Ohio  Ins.  Co.  1  Wright,  961.  DepartiBg  frsm  the 
■saai  channel  in  sailang  ap  a  river,  was  held  no  deviataon  in  Keder  v.  Firsmen's  Ian. 
Oo.  3  Hill,  2tO.   See  Oasaam  a.  Ohio  Ins.  Co.  1  Wright,  262;  MIfv.  Ohio  Ins.  Co. 

iksas. 

*  The  risks  spoken  of  in  the  text,  mean  only  thoiadrioiaiiAMi  aw  1 


or  lueanuMd ,    |^  pursued ;  the  understanding  between  the  parties  is  not 
Su^  fryV^  only  that  the  ship  in  sailing  between  the  termini  of  the 


846  ranAftoir  Am  cHAiraH  of  am. 

orihefeiiend        The  implied  Condition  extends  as  weU  to  the  time  in  wUcA 

dootiliM  of  Jo 

viatioa.  the  vojagB  iusured  ought  to  be  carried  oat  and  oompletedi 

AnunnecesBaiy  as  to  the  track  or  coursc  of  navigation  by  which  it  ought  to 

or  im 
garae 

•lien  tke  rWc.    toyage  insured,  shall  follow  the  course  which  custom  bM 
prescribed  ;  but  also  that  she  shall  commence  and  complete 
the  voyage  with  that  reasonable  expedition  which  the  under- 
writer has  a  right  to  expect,  (e) 
34S  *  ^Hence,  any  unreasonable  and  nnexeused  delay  either  in 

commencing  or  prosecuting  the  voyage  insured,  no  less 
absolves  the  underwriter  from  his  liabUity  to  subsequent  loeSi 
than  a  local  departure  from  the  usual  course  of  the  naviga- 
tion. (/) 

The  principle         It  is  not  neccssary  to  prove  that  the  risk  has  been  enhoiuxd 

k,  that  eveiy  ''         ' 

thjjiff  which  by  the  delay^  or  deviation.  The  underwriter  only  undertakes 
whether  it^  to  indemnify  the  assured  upon  the  implied  condition,  that  the 
iiNide^aloa?^  risk  shall  remain  precisely  the  same^  as  it  appears  to  be  oo 
the  face  of  the  policy,  as  interpreted  by  usage ;  directly,  by 
the  act  of  the  assured  or  his  agents,  this  risk  is  in  any  degree 
variedj  even  though  it  may  not  be  increased^  the  liability  of 
the  underwriter  comes  to  an  end  by  the  breach  of  the  oon^ 
dition  on  which  alone  he  engaged  to  be  liable  at  all :  the 
true  proposition,  therefore,  is  that  every  voluntary  and  un- 
necessitated  departure  from  the  prescribed  course  of  the  voy- 
age, by  which  the  risk  is  varied^  is  a  deviatioui  whether  the 
risk  be  thereby  increased  or  not.  (jg)  ' 

On  the  same  principle  it  is  not  necessary,  in  order  to  dis- 
charge the  underwriter,  that  the  subsequent  loss  should  be 

(e)  Hartley  v.  Buggin,  Park,  652,  (8th  Caa.  317 ;  Seamans  «.  Loring,  1  Maffn, 

ed.) ;  1  PhiUipa,.  Ina.  481 ;  Coffin  v.  New-  127. 

btirypoft  Ins.  Co.  9  Mass.  447 ;  3  Rent  (/)  3  Kent,  (9th  ed.)  315. 

(9th  ed.)  319;  Oliver  v.  Maryland,  Ins.  {g)  Hartley  e.  Boggin,  3  Doa^^  31^ 

Co.  7  Cranch,  487 ;  Earl  v.  Shaw,  1  John.  Lord  Biansfield*s  judgmenL 


Ifa  new  risk,  not  within  the  policy,  k  nnnocessarily  iaeiiiMd,  thii  is  not  of  itself  a 
deviation,  unless  it  ohanges  the  risks  insured  against  Clevehind  a.  United  Ins.  Cok  8 
Mass.  308;  Richardson  e.  Maine  Ins.  Co.  6  Maas.  1(»;  1  Pfaa.  Ina.  483, 484. 

1  The  neosssity  for  a  depaitnre  from  the  Toyage  insared,  is  not  in  all  oases  to  hs 
tested  by  the  event,  but  more  pioperiy  by  the  inqniries  whetheft  under  all  the  ciicQin* 
of  the  case,  there  was  just  and  reasonable  gtoond  for  the  master  to  believe  the 
■ty  to  exist.  Per  Porter,  J.  in  Bfrn^  v.  Looisiana  State  Ins.  Co.  7  Manis, 
(M.8.)  IS&i  1  Pha.  Au.  480,461. 
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riiown  to  be  in  any,  even  the  remotest  degree,  connected  of  tiw  general 
iirith  the  prior  deviation ;  the  ship  after  the  deviation  may  viation. 
have  returned  in  perfect  safety  to  the  direct  course  of  the  The^wneedT 
voyage,  without  having  sustained  the  slightest  injury  in  con*  Si aoyd«s»e 
sequence  of  her  departure  from  it,  and  yet  on  the  ground  ^'UJi'^S^So 
that  the  risk  incurred  was  thereby  varied  from  the  risk  in-  ^vi^iioa. 
sured,  the  underwriter  will  be  discharged  from  his  liability 
for  any  loss  subsequent  to  the  deviation.  (A)  ' 

Deviation  does  not,  however,  like  unseaworthiness,  difr>  Deviatkn,  how- 
charge  the  underwriter  from  all  liability  on  the  policy,  ab  avdjitbepoiicy 
initio  ;  he  still  remains  Hablefor  all  loss  incttrred  prior  to  the  ^iTd^harUe 
demotion.    The  reason  is,  that  the  implied  condition  of  sea-  fl^^^^e  m^'"^*^ 
worthiness  relates  to  the  state  of  the  ship  ai  the  commence*  ment  it  takes 
ment  of  the  risky  and  is  a  condition  precedent  to  the  under*  Eim  liable  for 
writer's  ^liability  on  the  policy ;  the  implied  condition  not  to  ^*^n7o« 
deviate  relates  to  the  conduct  of  the  ship  in  the  course  of  the 
voyage^  and  6annot  by  relation  be  carried  back,  so  as  to 
exempt  the  underwriter  from  liabilities  incurred  prior  to  its 
being  broken.  («)  ^ 

And  the  condition  must,  in  fact,  be  broken  by  an  actual  Norwmtmero 

.  iDtentioQ  to  de- 

deviation,  in  order  to  discharge  the  underwriter:  a  mere  in-  viate dischaige 

tention.to  deviate,  formed,  but  never  executed,  cannot  release  writor. 

him  from  his  reponsibility  for  losses  that  occur  after  such 

intention  has  been  formed,  {j)  * 

The  departure  from  the  usual  course  of  the  voyage  must  The  ^i^^ 

be  voluntary,  in  order  to  make  it  a  deviation ;  but  it  will  be  ury,but  wiuIm 

considered  to  be  voluntary,  and  will  equally  have  the  effect  j^^^oeed  from 

of  discharging  the  underwriter,  if  it  take  place  through  the  rtn<5^ihe*^ 

gross  ignorance  of  the  captain,  {k)  *  oaptain. 

(A)  EUioCt  9.  Wiboo,  7  Br.  Pr.  Cases,  (»  Kewlef  v.  Ryan,  2  H.  Bl.  343; 

490.  ThelusBoa  o.  Fergusson,  1  Dougl.  961. 

(»)  See  Oieen  v.  Yoong,  2  Salk.  444;  {k)  Phynn  e.  Boyal  Ezcb.  Comp.  7  T. 

Hare  9.  TVmvis,  7  B.  &  Cr.  15.  Bep.  505. 

~  -     -  -         -  -  -  

■  3  Kent,  (5th  ed.)  312,  313;  Martin  v.  Delaware  Ina.  Co.  2  Wash.  C.  C.  254 ; 
Walah  e.  Homer,  10  Miasoa.  6  ;  Bond  v.  The  Ship  Cora,  2  Wash.  C.  C.  80;  Hand 
V.  Baynes,  4  Wharton,  204 ;  Abbott,  Shipp.  (0th  Am.  ed.)  362,  and  note. 

*  Richardson  v.  Maine  Ins.  Co.  0  Mass.  121 ;  Lee  o.  Gray,  7  Mass.  352;  Coflb  v. 
Newbvryport  Ins  Co.  0  Mass.  44i. 

>  Ciaik  9.  Protection  Ins.  Co.  1  Story  C.  C.  100;  3  Kent,  (5th  ed.)  317. 

4  BMaier  V.  Clapi  5  Mass.  1,  0  to  11 ;  fott,  306. 

The  master  of  a  vtmA  has  no  right  to  specniate  upon  the  poasible  advantages  of 
pnrsning  a  nmte  which  does  not  belong  to  the  voyage.  He  is  to  porrae  the  nsnal 
ooone,  let  the  oonseqaenoea  fall  iHiicre  they  may.  K0tteU9.Wiggin,13Maas.tt^'A 
▼OL.  I.  90 
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Oi  ibe  §|BD6nl 

dootraMofcb- 
viation. 

Theefleotofa 
prior  deviation 
cannot  be  im- 
pUedly 


Such  18  the  efE^ct  of  a  prior  deYktion,  that  even  if  the 
imderwriters  chooee  to  insure  a  ship  for  a  voyage^  after  she 
has  sailed  on  it,  and  after  notice  that  she  has  already  deviated 
from  the  course  of  the*  voyage  so  insuredy  yet  it  seems  they 
will  be  discharged  by  the  devialiofi,  from  any  loss  that  may 
subsequently  accrue.  (2) 


Sbot.  n.  ChoMgt  or  AbandomnaU  of  Vaymg^e  and  JBUemSm 

iodevmte.  • 


Change  of  voy- 
age, and  inten- 
tion to  deviate. 

Ditftinction  be- 
tween a  deviar 
tion  and  change 
of  voyage. 


844* 


Definition  of  a 
change  of  voy- 
age. 


Itaefiect 


§  135.  The  great  distinction  between  a  deviation  and  a 
change  or  abandonment  of  voyage^  is,  that  m  the  former  tie 
original  vo^age^  as  described  in  ike  policy^  is  nai  given  up  or 
lost  sight  of  while  f»  He  latter  it  is. 

*^  A  deviation,"  says  Chancellor  Kent,  ^^is  not  a  change  ttf 
the  voyage^  but  of  the  proper  and  usual  course  of  performing 
U.  The  voyage  insured  is  never  lost  sight  of  in  cases  of 
deviation,  actual  or  intended.  If,  however,  the  original  plaee 
*of  destination  be  abandoned^  in  order  to  go  to  another  port  of 
discharge^  the  voyage  itself  becomes  changed,  because  one 
of  the  termini  of  the  voyage  is  changed.  The  identity  of 
the  voyage  is  gone,  and  a  new  and  distinct  voyage  is  sub- 
stituted, (m) 

A  change  of  voyage  takes  place  when,  either  before  or 
after  sailing,  the  assured  abandons  all  thought  of  proceeding 
to  the  port  of  destination  originally  prescribed  by  the  policy, 
and  sails  for  another,  (n) 

The  effect  of  such  a  change  of  voyage  is  to  discharge  the 
underwriter  from  all  liability  on  the  policy  from  the  moment 
the  purpose  of  so  changing  the  voyage  is  definitively  formed. 
Hence,  if  the  purpose  of  changing  the  voyage  be  fixed  before 
the  commencement  of  the  risk,  the  policy  is  void  ab  iniHOj 


(l)  Redman  v.  Loudon,  3  Camp.  503. 
S.  C.  5  TamiL  462.  1  Manhall,  136. 
The  oontrary  has  been  ruled  in  the  Uni- 
ted State*!  f  Colea  v.  Marine  Ins.  Co.  3 
Waah.  C.  C.  ISO. 

(m)  In  t  New  ToHe  Firem.  Ins.  Co.  v. 
lAwience,  14  John.  46^  and  3  Kent,  (Ah 
ed.)  317.  <<  Lawrence  9.  Ocean  Ina.  Co. 
11  Join.  241.  y 


(n)  Emerigon,  chap.  xiii.  lect  l*^  rcL 
ii.  p.  92,  ed.  1827.  Mutari  viaggiumtunc 
dicitOTi  quando  primum  principalem  dea- 
tinationem  magiater  navis  non  aequitor. 
CaaaresM)  cited  by  Emerigm,  ibid.  See 
also  Beneck^  Syaleni  dea  Aaaecurani, 
chap.  Tiii.  aeet.  3,  ToL  ii.  pp.  3i4-935, 
ed.iay7. 
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and  the  riak  hat  never  attached ;  if  it  be  not  formed  till  after  Chaise  of  vof- 
the  ship  has  sailed,  the  underwriter  is  discharged  from  all  uoo'to  dem^, 
liability  for  losses  which  may  ac(»'ue  subsequently  to  its 
having  been  formedi  although  such  loss  may  take  place  while 
the  ship  is  still  on  the  track  common  both  to  the  voyage  in- 
sured and  to  that  which  is  substituted  for  it. 

An  intention  to  deviate,  on  the  other  hand,  may  be  defined  pefioition  of  aa 

'a'  intenticMi  to  do- 

to  be  a  purpass  to  depart  from  the  true  course  of  the  voyage^  viate. 
wWund  giving  up  the  design  of  ultimately  proceeding  to  the 
terminus  ad  quern  ;  however  decisively  such  an  intention  may 
be  formed,  yet  the  underwriter  remains  liable  for  all  loss 
incurred  prior  to  its  being  achtally  carried  into  effect ;  t.  e.  as 
long  as  the  vessel  is  on  the  direct  course  of  the  voyage  in- 
sured, and  before  she  has  reached  the  dividing  point,  (a) '  *345 

The  following  case  well  illustrates  the  difierence  between  Difliarenoe  be- 
a  change  of  voyage  and  an  intention  to  deviate :  —  of  ^y^ge  and^ 

A  ship,  insured  "  from  Maryland  to  Goto,"  cleared  out  SS^ef^**" 
^or  Falmouth,  in  this  country,  gave  bonds  to  land  her  cargo  ^^^^^^^L^ 
in  Great  Britain,  a^d  sailed  with  the  intention  of  making  Fed'  the  underwriter 
mouth  her  port  of  destination :  she  was  <»ptured  while  on  the  liabii/ty,  after 
common  course  both  to  Falmouth  and  Cadiz.     It  was  con-  ^ha^l^Hhe^ 
tended  that  this  was  a  mere  case  of  intended  deviation ;  but  ^^^^^ 
the  court  said  that  it  was  not  so,  but  a  change  of  voyage,  for  ^^*  ^^V^^ 
the  voyage  on  which  the  vessel  sailed  was  different  to  the  time  ono», 
voyage  insured,  and  they  accordingly  held  the  underwriter  j^cM  the^di- 
not  to  be  liable  for  the  loss,  though  it  had  taken  plaee  before  w^riS^v. 
the  ship  passed  the  dividing  point,  (q)  &>ydeu7Doiigi. 

Lord  Mansfield  thus  distinguished  the  case  from  that  of  an 
intended  deviation : «-  '^  In  aU  cases  of  that  sort  the  t^minus 
a  quo  and  ad  quern  are  certain  and  the  same ;  but  in  the 
present  case  the  terminus  ad  quern  has  been  altered, /or  there 
was  no  intention  of  going  into  Cadiz  at  alV^ 


(o)  WoolriOgev.  Bo]rdeU,DoagL  ie,a.        (jr)  Wodridge  v.    Boydell,    Doogl. 
TlellaaKNi  v.  Feiguaaoo,  1  Dougl.  361.    16^  a. 
Kewley  v.  Ayan,  3  H.  Bl.  343. 


t  Coffio  V.  Newbttiyport  Marine  Int.  Co.  9  Maaa.  447, 448;  3  Kent,  (dth  ed.)  317 ; 
flivm 9.  L»w,  1  Jobs.  Caa.  1S4 ;  Hanahaw a.  Maria«  Ina.  Co.  3  Oaioea,  973;  Marine 
Im.  Co.  a.  TttoiDBr,  3  Granoh,  397;  Claric  v.  Proiaclkw  Ina.  Co.  IStoiyC.  C.  100, 
130,131. 
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Change  «f  voy- 
age, and  intea- 
tioo  to  deviate. 

But  a  mere  in- 
tention to  devi- 
ate produoet  no 
effect  on  the 
underwriter's 
liability^  for 
loasei  oociirring 
before  the  ship 
reaches  the  di- 
viding point. 

Caies  of  in- 
tended devia- 

tiOQ. 

ThenosBoa  v. 
Fergusson,  l 
Doii^.961. 


Kewley  ». 
%an,  2  H.  BL 
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Hares.  Travis^ 
7  B.  &  Cr.  14. 


On  the  other  hand,  there  u  no  principle  more  clearly 
established  in  the  law  of  Marine  loMwance  than  this,  that, 
if  the  terminus  ad  quern  be  not  abandcmedy  a  mere  intention  to 
deviate,  not  carried  into  efiect,  still  leaves  the  underwriter 
liable  for  all  loss  that  takes  place  before  the  ship  has  passed 
the  dividing  point,  as  will  appear  by  the  following  cases,  (q)  * 

Thus,  where  the  nuister  of  a  vessel  insured  for  a  voyage 
^'  from  Guadaloupe  to  Hawrey^  in  pursuance  of  his  instruc- 
tions, had  formed  the  intention  of  sailing  first  to  BreU^  as  the 
safest  way  in  time  of  war,  of  getting  to  Havrej  which  latter 
place  stiU  continued  the  port  of  the  shvp^s  ultimate  desiinatum  ; 
this  was  held  to  be  a  mere  intention  to  deviate,  leaving  the 
underwriter  liable  for  the  loss  of  the  ship  before  she  bad 
reached  the  dividing  point,  at  which  the  course  to  Bred 
diverges  from  that  to  Havre,  (r) 

Bo,  where  a  vessel  insured  from  '^  Granada  to  Lwerpool " 
took  out  clearances  for  Corky  at  which  place  the  master  was 
instructed  and  intended  to  put  in,  though  bound  ultimately  for 
Liverpool^  and  the  ship  was  lost  before  reaching  the  dividing 
*point,  the  court  held  that,  as  the  original  terminus  of  the 
voyage  insured  had  never  been  abandoned,  it  must  be  coo* 
sidered  as  the  same  voyage ;  and  Ihe  design  of  putting  into 
Cork  was  only  an  intention  to  deviate,  which  could  not  dis- 
charge  the  underwriter  from  loss  incurred  prior  to  the  ship's 
touching  the  dividing  point  between  the  course  to  Cork  and 
the  course  to  Liverpool,  {s) 

So,  where  goods,  warranted  ''  free  of  average  under  3  per 
cent,  were  insured  on  a  voyage  from  Liverpool  to  London^^ 
and  it  appeared  that  the  master,  before  sailing  from  Liver- 
pool, had  taken  in  goods  for  Southamptonj  with  the  intention 
of  putting  in  there,  which  intention  he  afterwards  executed. 
Lord  Tenterden,  and  the  Court  of  King's  Bench,  held  that 
his  taking  in  goods  for  Southampton,  with  the  design  of 


(^)  Poster  V.  Wilmer,  2  Str.  1249.    Csn  nutt,  1  Haule  &  Sel.  S6.    Hate  v.  Travii, 

ter  V.  Royal  Exch.  Cotnp.  ibid.    Thenus-  7  B  9lCt.  15. 

son  V.  Ferguflson,  Dougl.  961.    Kewley  (r)  TheUus8onv.FeigiisBon,Dougf.96L 

V.  Ryan,  2  H.  Bl.  343.    Heselton  v.  AU-  {t)  Kewley  v.  Ryan,  2  H.  HI.  343. 


1  Ani9t  343, 344, oases  in  notes;  Lee  v.  Oray,  7  Mess.  349;  Hobeit  v.  Nortoo,8 
Piek.  199 ;  Thonqwon  e.  Baricer,  1  Boot,  64 ;  Haiylend  Ina  Go.  e.  Wood,  6  Craneh, 
29;  MTee  V.  S.  C.  Ins.  Co.  2  M'Cord, 503. 
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Stopping  there,  did  not  amount  to  a  change  of  voyage,  but  ^*^°nJ2r' 
only  to  an  intention  to  deviate  ;  that  his  subsequently  stopping  tion  to  deviate, 
there,  in  pursuance  of  such  intention,  was,  indeed,  a  deviation, 
which  discharged  the  underwriters  from  subsequent^  but  not 
from  prior,  loss ;  and  that  as  the  goods  appeared  to  have  sus- 
tained more  than  3  per  cent,  damage,  before  the  ship  diverged 
from  the  course  of  her  voyage  to  London,  in  order  to  go  into 
Southampton,  the  underwriters  were  liable  on  the  policy.  (/) 

Where  a  ship,  having  thus  sailed  with  an  intention  to  de-  Whwe «  Av^ 
viate,  by  putting  into  an  intermediate  port,  is,  in  the  course  tte^awkUi^  "^ 
of  her  voyage,  and  before  she  has  turned  off  for  that  purpose,  Ey'atjwt?^^"* 
overtaken  by  a  storm  and  driven  into  that  very  port,  this  has  ^*^*''i?® 
been  held  not  to  amount  to  a  deviation,  and  to  produce  no  touching  at 
alteration  in  the  underwriter's  liability,  (u)  tonM  to^dM- 

It  is  sometimes  a  matter  of  very  nice  discrimination,  to  SeviaUon""^ 
draw  the  line  between  an  intention  to  deviate  and  an  aban-  Caa^  in  which 
donment  of  the  voyage  :  the  test  in  all  cases  is,  whether  the  cnmioatioa  k 
terminus  ad  quern,  specified  in  the  policy,  remains  the  ultimate  dn^n°^tween 
fkux  of  intended  destination  ;  if  it  does,  then  the  design,  though  ^JS^^nd'a^ 
♦formed  before  sailing,  of  putting  into  any  other  port,  or  deierminaiioa 
taking  an  intermediate  voyage,  in  the  way  to  such  ultimate  voyage. 
place  of  destination,  does  not  necessarily  amount  to  a  change  Te«t^di«UDe- 

of  voyage.'  the  caws. 

In  one  case,  where  the  voyage  insured  was  "  from  Heli-      *  347 
goland  to  JfemcZ,"  and  it  appeared  that  the  ship  sailed  with  SbutT  M.  & 
a  preponderating  purpose  to  proceed   to  Memel,  but  with  Sei.  46. 
orders  to  go  into  Gk)ttenbnrgh,  to  learn  whether  it  would  be 
safer  to  proceed  to  Memel  or  to  Anhott;  and  the  ship  was 
afterwards  captured  in  sailing  from  Heligoland  to  Gotten- 
burgh,  while  on  the  direct  course   both  to  Anholt  and  to 
Memel,  Lord   Ellenborough  held,  that  the  contingent  pur* 
pose  of  going  to  Anholt  was  only  an  intention  to  deviate, 
and  not  a  change  of  Voyage,  and,  consequently,  that  as  the 
ship  was  captured  before   reaching  the  dividing  point,  the 
underwriters  were  not  discharged,  (v)     His  lordship  con- 

(0  Hare  9.  Travis,  7  B.  dc  Cr.  14.  (v)  Heseltoa  v,  AUnutt,  1   Maule  dc 

(v)  Kiogstoa  V.  Phdps,  7  T.  Bep.  165.    Sel.  46. 
8o  held  also  m  the  United  8Ules,  t  Hobsft 
9.  Noitoo,  8  Pick.  ISO. 


>  HsMhaw  9.  Marine  Iw.  Ca  2  CaiiiM,  S7^ 
•  30 
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Change  of  voy.  sidered  that,  as  the  original  port  of  destination  had  not  been 
tion*to"de?iate!   definitively  abandoned,  there  had,  in  this  case,  been  "  a  good 

inception  of  the  voyage  under  afluchuUing  purpose.^^ 
The  forwd  in-        The  following  case  shows  that  the  forced  interposition  of 
ioiTrin^ate  ^  an  intermediate  voyage  wiU  not  discharge  the  underwriters, 
diK-^^rtbe^  'f  ^^^^  interruption  leads  to  no  abandonment  of  the  original 
Ute'tf'^^id^  *^   adventure ;  but  the  ship,  in  spile  of  it,  still  prosecutes  her 
term  mu  ad      primary  destination,  and  is  lost  while  sailing  from  one  ter- 
fl^rio^Tiew.     minus  of  the  voyage  insured  to  the  other. 
rawB^i  Bo^X^      A  ship,  having  been  insured  on  a  round  voyage  "from 
Pull.  voo.         lAibon  to  Madeira^  from  Madeira  to  Saffi  on  the  coast  of 
Africa,  in  ballast^  and  thence  back  to  Lisbon  with  a  cargo  of 
wheat,"  the  assured  was  desirous  of  effecting  an  insurance  on 
the  freight  of  the  wheat  "/row  Saffi  to  Li»bon,^^  and  at  last 
succeeded  in  doing  so,  on  a  representation  that  the  ship,  which 
was  then  at  Madeira,  was  about  to  pursue  her  voyage  to 
Saffi  immediately.     Instead,  however,  of  doing  this,  the  cap* 
tain  was  forced  by  his  crew,  who  were  alarmed  by  reports  of 
«  Moorish  cruisers,  to  take  the  ship  back  from  Madeira  to  Zas- 
bon.    On  his  arrival  at  Lisbon  the  charterers  insisted  on  his 
taking  the  ship  direct  from  that  port  to  Saffi  in  ballast^  which 
348  *       *he  accordingly  did,  loaded  a  cargo  of  wheat  at  Saffi,  and 
was  captured  while  sailing  on  his  homeward  passage  from 
Saffi  to  Lisbon.   Upon  this  state  of  facts  the  court  were  clearly 
of  opinion  that,  as  the  ship,  after  her  forced  return  to  Lisbon, 
had  taken  no  new  cargo  on  board,  but  sailed  in  ballast  to 
Saffi,  it  was  manifest  that  she  had  not  abandoned  her  original 
adventure  ;  and,  moreover,  that  as,  when  taken,  she  was  sail- 
ing from  Saffi  for  Lisbon,  u  e.  from  the  terminus  a  quo  to  the 
terminus  ad  quern  of  the  voyage  actually  insured  in  the  freight 
policy,  on  which  the  action  was  brought,  the  underwriters 
were  not  discharged,  (w) 
i(jh(mv7CT,ihe      jf^  howcver,  the  ship,  without  necessity  or  other  justifying 
mg,'engngv»  un  causc,  after  accomplishing  part  of  her  voyage  insured,  saib 
^owe"notaf-^  on  a  distinct  intermediate  voyage,  which  is  not  allowed  by 
Sw^oi^tradc,    ^^^  usage  of  trade,  and  is  neither  subordinate  to,  or  connected 
nor  in  further-  ^  with,  the  voyage  contemplated  by  the  parties  as  the  principal 
age  desciibed     object  of  the  Contract,  she  will  be  considered  as  having,  for 
this  <Uticha^|er  the  time,  at  least,  given  up  all  intention  of  proceeding  on  her 

the  underwriter 
from  all  liability 
josubeequeni  ^^j  jj^^^^  ^    PaMnore,  1  Bos.   dE  PnlL 90O. 
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prinwry  destinatioD,  and  the  underwriter  will  be  discharged  Change  d'voy- 
from  all  I08B  that  may  take  place  after  she  has  engaged  on  uoo'  to  6ff^, 
aoch  intermediate  voyage,  although  the  captain  may  still  in- 
tend  ultimately  to  proceed  to  the  original  terminus  ad  quern 
named  in  the  policy,  (x) 

The  following  csase  shows  the  strictness  with  which  the  Effect  of 
English  courts  enforce  the  rule  that  any  change  in  the  ter-  ^J*"^    ^^' 
mini  of  the  voyage  described  in  the  policy  frees  the  under- 
vrriter  from  all  subsequent  liability  for  loss,  even  though 
occurring  while  the  ship  is  on  the  track  which  is  conimon 
both  to  the  original  and  the  substituted  voyages. 

A  ship  was  insured  '^  at  and  from  the  20th  October,  1783,  ifaship,  in- 
from  any  ports  in  Newfoundland  to  Falmouth  or  her  port  or  certain'ume, 
ports  of  discharge  in  England."     The  ship,  on  the  Ist  of  ISSJLTJoaT 
October,  sailed  from  her  port  in  Newfoundland  to  fish  on  the  fo^''he*S^" 
banks,  where  she  continued  fishins  till  the  7th,  on  which  day  oo  a  different 

vovacc  firoin 

she  sailed /rcwi  the  Banks  to  England.    On  the  2Qth  of  Octo-  that  injured, 
ber,  ♦the  day  on  which  the  risk  commenced  under  the  policy,  Sn^*iw)ver, 
she  was  sailing  on  a  course  common  both  to  a  voyage  from  u|\erward?get 
the  Banks  to  England,  and  from  Newfoundland  to  England,  into  the  di^ct 
and  on  this  course  she  continued  until  and  at  the  time  of  the  voyage  insured, 
loss  for  which  the  action  was  brought.  while  in^uch 

The  court,  notwithstanding,  held,  that  as  the  voyage  in-  ^"^' 
sured  was  from  Newfoundland  to  England  direct,  and  that  giiani,  s'x. 
on  which  the  ship  sailed   was  from  Newfoundland  to  the      %  o'^g 
Banks,  and  then  to  England,  the  ship  had  never  sailed  on  the 
voyage  insured,  and  the  policy  had  never  attached,  {z) 

When  the  ship  is  lost  while  still  sailing  on  the  tracksommon 
both  to  the  voyage  insured  and  the  substituted  voyage,  it  is 
sometimes  a  matter  of  very  nice  determination,  depending  on 


(x)  Bottoinley  v.  Bovfll,  5  B.  Sc  Cr.  port,   had   been  at  first  handed  to  the 

210.    See  ateo  Hamfltoo  «.  Sbedden,  3  nnderwriten  with  the  words   **  on  tke 

Ifeet.  4e  Wela.  49,  cited  below,  sect.  4.  iaiUs  or  from  Newfoundland,"   which 

p.  372.  words  ^  on  the  bankti "  were  struck  out 

{z)  Way  V.  Modigliani,  2  T.  Rep.  90.  in  consequence  of  the  underwriter's  re- 
Mr.  Beneck6-  (System  des  Aasecuranx  fusing  to  take  the  risk  of  the  fishery ;  it 
chap.  viii.  sect.  2.  voL  ii.  p.  331.  German  appeared,  therefore,  that  in  fact  the 
edition,  lb07,)  with  much  ingenuity,  la-  very  risk  was  run  in  this  case  which  the 
bors  to  impugn  the  authority  of  this  case ;  undemrriter  had  refused  to  protect ;  but 
bat,  although  certainly  inur  iyncet  Juris,  as,  in  my  opinion,  the  case  may  be 
it  appears  to  me  well  grounded  on  prin-  supported  on  principle,  without  this  ad- 
dple.  It  is  not  unimportant  to  remark  ditiooal  fact,  I  have  not  inserted  it  in  the 
that  the  policy,  as  appears  from  the  n-  abitnet  above. 
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ciMBge  ci/nf-  a  full  consideratioa  of  conflicting  eTidenoe,  to  ascertain  wbe- 
tSo  to  de^te.  tbcT  in  point  of  ftict,  the  intention  lo  abandon  the  original 
destination  of  the  voyayc  had  been  definitively  adopted  at  the 
tinie  of  the  loss*  (a) 

In  the  cases  cited  the  ship,  generally  speaking  has  actoaHy 
sailed  for  the  sabstitnted  port  of  destination.  The  following 
remarkable  and  moch-litigated  case  shows  that  the  conse- 
quences are  the  same,  even  though  the  ship,  if  insured  onder 
a  policy  **  at  andframj^^  have  never  $aited  on  the  sut)stituted 
•  350  voyage  :  — 
If;  onder  a  "  When  a  person,"  says  Lord  Ekion,  *<  is  insured  <  at  and 

Som»^^  the  In-  from '  a  port,  the  probable  continuance  of  the  ship  in  that 
X^^*>  port  is  in  the  contemplation  of  the  parties  to  the  contract 
n^?  fo  ^^  ^  ^^®  owners,  or  persons  having  authority  from  them,  change 
whfle  the  ship '  «their  intention,  and  the  ship  is  delayed  in  that  port  for  the 

if  still  <*  at  "the  i.      ,       .  .  i        ,.         .  ,.«. 

povt,  this  deter-  purposc  of  aliering  the  voyage  and  takmg  m  a  different 
^an^Dg^e  carg^y  ^®  underwriters  run  a  different  risk,  if  such  change  of 
voyage  wfli  dis-  intention  is  not  to  affect  the  contract."  (*) 

coaige  toe  iia-  ^   ' 

derwriter  from  The  casc  alluded  to-is  as  follows :  —  A  ship,  being  expected 
loss  that  may  to  arrive  in  CadiZj  with  a  cargo  of  fish  from  Newfoundland, 
in  port  or  at'^  ^^^  owncrs,  who  resided  at  Glasgow,  sent  instructions  to  their 
!f^  agents  at  Cadiz,  to  ballast  the  ship,  after  she  had  discharged 

ninffham,'  her  cargo  of  fish,  with  salt,  and  procure  freight  for  her,  if 
Cas^  &j, '  possible,  to  Clyde,  When  the  ship  arrived,  the  French 
army,  which  were  then  investing  Cadiz,  had  got  possession 
of  the  saltpans  round  that  city,  so  that  no  salt  could  be  pro- 
cured.  The  agents  wrote  to  the  owners  to  that  effect,  and 
also  toI#them  that,  under  the  circumstances,  they  had  re- 
solved, with  the  advice  and  concurrence  of  the  captain,  to 
despatch  the  ship  to  Liverpool  for  salt,  from  whence  she  might 
proceed  to  Newfoundland.  The  owners,  on  receiving  this 
communication,  accordingly  insured  the  ship  ^^  ai  and  from 
Cadiz  to  her  port  or  ports  of  discharge  in  St.  George^ s  Cham' 
nely  including  Clyde.**  Much  time  having  been  spent  in  dis- 
charging her  cargo  of  fish  at  Cadiz,  the  agents,  thinking  that 
the  ship  would  arrive  too  late  at  Newfoundland^  if  sent  first 
to  Liverpool  for  salt,  changed  their  plans,  and  resolved,  afiter 
consulting  with  the  master,  to  load  the  ship  with  what  salt 

(a)  For  a  good  fllustratioa  of  this  see    on  its  own  particolar  circumsiaiioes  to  be 
the  oase  of  Hall  v.  Browoi  2  Dow's  Pari,    of  any  value  except  as  an  iUostration. 
Cases,  367,  a  oase  which  standi  too  much       {b)  I  BUgh,  100. 
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they  could  procure  at  Cadiz,  and  then  despatch  her  thence  Cbaoge  oi  tost- 

direct  for  Newfoundland.     They  accordingly  wrote  to  the  Sod' to  deWate. 

owners  that,  with  the  assent  of  the  master,  they  proposed 

thus  to  alter  the  destination  of  the  ship.     About  a  week  after 

the  date  of  this  last  letter,  the  ship,  which  was  still  in  the 

bay  of  Cadiz,  and  bad  not  even  entirely  discharged  her  cargo 

of  fish,  nor  taken  any  steps  whatever  towards  commencing 

the  direct  voyage  from  Cadiz  to  Newfoundland,  was  taken 

by  the  French,  and  burnt  where  she  lay. 

Upon  this  state  of  facts,  the  Scotch  courts  three  times 
decided  that  the  ship,  when  so  destroyed,  was  still  under  the 
protection  of  the  policy  ;  but  the  House  of  Lords  finally  re- 
versed *their  decision  on  the  ground  thai  a  fixed  deierminatian  *  351 
had  been  formed  to  abandon  the  voyage  insured  before  the  loss 
took  place,  (c) 

liord  Eldon,  in  the  course  of  his  judirment,  said,  ''  It  ap-  Whatisevi- 
pears  throughout  the  correspondence  that  the  captam  and  the  formation  of  a 
agents  had  taken  upon  themselves  to  direct  and  alter  the  des-  uoo^to  cha^^ 
tination  of  the  ship,  with  the  acquiescence^  at  leasts  of  the  ^  ^^)^"^®' 
oumers!^  —  '^  Dndoubtedlp  a  mere  meditated  change  does  not 
affect  a  policy;  but  circumstances  are  to  be  taken  as  evidence 
of  a  determination ;  and  what  better  evidence  can  we  have 
than  that  those  who  were  andhorized  had  determined  to  change 
the  voyage  ?    In  my  opinion  the  voyage  was  abandoned,  and 
I  have  the  highest  authority  in  Westminster  Hall  to  confirm 
that  opinion."  (i2) 

From  the  preceding  authorities,  then,  it  is  quite  clear,  that  Remit  of  the 
if  the  assured^  either  before  or  after  the  ship  sailSy  have  deter-  SoS^'  *'*" 
mined  to  abandon  the  original  port  of  de$tinationy  and  fixed 
upon  another  y  —  thai  discharges  the  underwriter  from  all  loss 
higjpening  after  wch  determination  is  finally  formedf  though 
such  loss  may  occur  before  the  ship  has  quittedthe  track  of  the 
original  voyage^  or  even^  under  a  policy  '^  at  and  from"  be* 
fore  she  has  sailed  from  the  port  where  the  risk  was  made  to 
commence. 

The  question  was  raised,  and  for  some  time  variously  de-  it  has  been  de- 
cided in  the  United  States,  whether  this  rule  applied  to  cases  unittodTatates, 
where  the  determination  to  abandon  the  original  destination  ^  Y^^^  ^ 

(«)  Taaker  v.  Cimainyhain,  1  BUgh'i  (<0  Ibid.  99. 

PuL  Caaea»87. 
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Change  cf  vojr-  of  the  voyage  bad  not  been  formed  till  after  the  skip  had 
Son  tod^iiole!  soUed  OH  the  voyoge  imured;  and  the  IO08  had  occurred  be- 
of  the  voyage  fore  any  departare  from  the  track  which  ia  common  both  to 
^&2^'#   ^^'^  original  and  tbe  subotitnted  port 

«^fi^,tbeun.      j^x  lengthy  after  considerable  discuesion,  and  against  Ae 

disehainsedfrom  opinion  of  Mr.  Chancellor  Kent,  who  gave  an  elaborate  judg- 

the  intentkn  to  ment  on  the  other  side  of  the  question  (e),  it  was  decided  by 

defi^tiveiy"^  the  Supreme  court  of  the  United  States,  that  the  assured  in 

M^tiB^*Uabie  ^^^^  cases  irfay  recover  f<w  any  loss  which  may  happen  before 

till  the  ship,  in    ^he  determination  to  change  the  voyage  is  manifested  by  some 

mush  intention,    oct  whereby  the  risk  insured  agoing  is  ajfected  and  cheated; 

^^ii^rSe     ^^  ^I^  consequently,  though  all  intention  of  proceeding  to 

<»ieintl^yuee.  ^he  terminus  ad  quern  may  have  been  entirely  abandoned  at 

the  time  of  loss ;  yet,  if  the  vessel  ,be  lost  before  she  readt  the 

dividing  pointy  this  must  be  regarded  as  having  only  the  same 

eflfect  as  an  intention  to  deviate,  and  consequently  will  not 

discharge  the  underwriter  from  antecedent  loss.  (/) 

i^r^^^       Plausible  as  are  the  arguments  which  have  been  advanced 

bettejr  founded    on  the  Other  sidc  of  the  Atlantic  in  favor  of  this  decision,  I 

must  confess  that  it  appears  to  me  entirely  irreconcilable  with 

the  principle  which  has  been  either  admitted  or  acted  on  in 

all  the  English  oases,  and  sancticmed  by  the  concurrent  an- 

thcMrity  c^  all  Continental  jurists ;  viz.  that  the  identity  of  the 

voyage  depends  on  its  ^ermtm,  and  that  directly  the  intention 

has  been  deliberately  formed  of  abandoning  the  termtnus  ad 

quern  of  the  original  voyage,  the  vessel  is  sailing  on  a  new 

voyage,  and  is  out  of  the  protection  of  the  policy. 

As  Chancellor  Kent  says,  ^^  In  cases  of  this  kind  intention 
is  every  things  because  on  that  depends  the  fact,  whether  the 
original  voyage  was  or  was  not  abandoned,  and  whether  that 
intention  was  formed  before  the  voyage  commenced  or  during 
its  course,  can  make  no  distinction  as  to  the  liability  of  the 

underwriter.*'  (g) 

• 

(«)  Which  wai  be  found  in  1  Phillips  v.  Low,  1  John.  Cas.  184 ;  Steinbeck  t . 

oalns.  964»fi6»,  andlswettisorthyofa  Gol.lB&Oa2C8iDe8»129;attiidie.Siein' 

penissL  baob,  2  Gaines,  Cas.  172  ;Forfaes  v .  Ctma6k, 

if)  t  Ifarine  Ins.  Comp.  v.  Tucker,  3  3  John.  Cas.  159 ;  Henshaw  «.  lifar.  Ins. 
Cranch,  357,  cited  in  1  Phillips  on  Ins.  Go.  2  Gaines,  974 ;  Lawrence  v.  Ocean 
506-560,  where  also  the  previous  cases  Ins.  Go.  11  John.  241 ;  New  York  Fire- 
are  ooUected,  and  the  learned  writer  labo-  men's  Ins.  Go.  v.  Lawrence,  14  John.  46  V 
riously  and  ingeniously  advocates  the  de-  C^)  8ee  1  Philips  on  In8.565;  3  Kent, 
oisk»  of  the  American  oouru.  <{  SeeSilva  (Sthed.)  317. 
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Upon  the  whole,  then,  it  appears  far  better  to  adhere  in-  Change  of  vo^- 
flexibly  to  the  rule,  that  any  change  in  the  termini  of  the  uoo  to  deviate. 
voyage,  whether  resolved  on  before  or  after  sailing,  shall  dis- 
charge  the  underwriter  from  all  liability  on  the  policy,  in 
respect  of  any  loss  that  may  take  place,  after  such  resolution 
has  once  been  definitively  formed. 

It  appears,  however,  clear  on  principle,  though  never  ex-  ''^•,^J®"""*"^_ 
preasly  so  decided  in  this  country,  that  the  underwriter  will  liaise  for au  ion 
be  liable  for  all  loss  incurred  prior  to  the  formation  of  a  de-  aocrued^befom 
finitive  ^purpose  of  abandoning  the  original  port  of  destina-  cbaSnlfiMJe^ 
lion,  and  sailing  for  another  :  and  thai  it  is  only  where  the  voyage  » fixed- 
purpose  of  changing  the  voyage  has  been  fixed  before  the  *  ^^ 
comviencement  of  the  risky  that  it  can  avoid  the  policy  oA 
initio,  (h) 

The  mere  fact  of  taking  in  ffoods,  and  clearing  out  fcnr  a  Merely  dMniig 
different  port  to  that  named  in  the  policy,  as  the  terminus  ad  ent  port  does 
quem^  does  not  per  se  amount  to  a  change  of  voyage ;  for  it  is  ^<^t to 
possible  that  this  may  have  been  done  with  the  design  of  l^^^  ^ 
putting  into  such  port  in  the  way  to  the  original  terminus,  and 
with  a  purpose  of  ultimately  carrying  out  the  original  ad- 
venture :  in  this  case  it  would  be  a  mere  intention  to  deviate, 
and  not  a  change  of  voyage ;  so  that  the  assured  would  still 
be  liable  for  all  loss  incurred  before  passing  the  dividing 
point,  (t)     So,  afortiorif  it  is  no  change  of  voyage  for  a  ship 
insured  to  two  or  more  named  ports  of  discharge  to  take  in 
goods,  and  clear  out  for  only  one  of  them,  {j ) 

With  regard  to  shortening  the  voyage^  the  true  position  ap-  Shortening  the 

yf^J'jf  H  aC  VS  % 

pears  to  be,  that  if  a  ship  is  insured  to  several  successive 
ports,  and  any  thing  occurs  in  the  course  of  the  voyage  to 
render  it  impossible,  or  even  inexpedient,  for  her  to  sail  on 
to  the  furthest  of  such  ports,  the  ship  may  terminate  the 
voyage  at  one  of  the  nearer  ports  without  vitiating  the 
policy  (k)  ;  but  it  is  not  true  that  a  ship  insured  for  a  voyage 
to  a  more  distant  port,  can  sail  with  a  fixed  purpose  not  to 

{k)  See  upon  thia  point  the  remafki  of       (J)  Mandea  v.  Reid,  3  East,  971. 
M.  Eatrangin  in  his  learned  notes   on       {k)  In  this  country  the  assured  cannot 

PMhier,  in  Appendix,  p.  471.  ed.  1810.  recover  for  a  loss  occasioned  by  the  im- 

(0  Emerigon,  chap.  xiii.  sect  14.  vol.  poesibaKy  of  the  ship*s  entering  her  port 

u.  p.  d2.  ed.  1827.    Uenckle  v.  Royal  of  original   destination.     Hadkinson  t . 

Aas.   Comp.  1  Ves.   317.     Planch^  v.  Robinson,  3  Bos.  te  Pull.  388.    Lubbock 

Flelcker,  Doogl.  291.    Kewiey  v.  Ryan,  •.  Roweioll,  9  Esp.  90. 
9  H.  Bl.  343. 
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Change  of  Toy-  go  beyond  a  nearer  port,  especially  if  it  be  one*not  named  in 

tioa  to  deviate,  the  policy :  tnu9  Emerigon,  after  stating  it  as  a  general  pnn- 

ciple,  that  a  mere  shortening  of  the  voyage  will  not  avoid  the 

policy,  adds,  "  provided  that,  at  the  outset,  the  voyage  insured 

was  not  abandoned  (rompu)  by  a  change  of  destination.''  (/) 


354  *        *Sbct.  III.  Coies  of  Demotion  irrespective  of  the  Clauses 

giving  a  Liberty  to  touch  <md  stay^  Sfc. 

Caaei  of  devia-      ^  136.  In  proceeding  to' examine  more  in  detail  the  various 

*  oftbeciauM*    decided  cases  by  which  the  doctrine  of  deviation  has  been 

S^touch  aiid''^  illustrated  in  English  jurisprudence,  we  will  confine  our  at- 

'^y- tention,  in  the  first  instance,  to  those  instances  of  deviation 

ofany  uM«e^  which  consist  in  a  local  divergence  from  the  direct  course  of 
to  the  contrary,  the  voyage,  as  described  in  the  policy  by  its  termini^  and 
saU  dir^  from  which  do  uot  Specially  turn  on  the  construction  of  the  clauses 
anoihe™wilih-°  giving  a  liberty  "  to  touchy  skty^  or  trade?^ 
^  St2rui*I5i-^  I"  ^^^  absence  of  any  usage  or  stipulation  to  the  contrary, 
aheT'^^'iihout  ^^  meaning  of  the  parties  to  the  policy  is  invariably  under- 
express  Dermis-  stood  to  be,  that  the  ship  should  proceed  from  one  terminus 
licy.i^isisa  of  the  voysge  insured  to  the  other,  in  a  direct  course,  with 
Sihough'the**'  ^11  duc  expedition,  and  without  touching  at  any  interjacent 
'^'anb^^t  back  P^""^'  ^^  pursuing  any  intermediate  adventure ;  if  she  do  so 
into  the  direct    witkovt  Icavc  foT  tkot  purposc  being  cxprcssly  given  in  ike 

course,  without         ,.  i.i  ./i.         .  .  i  -  r  ^  t 

having  sustain-  poltcy^  this,  however  trifling  in  extent  or  duration,  is  a  fatal 
dama«e"duriug  deviation,  although  the  ship  may  afterwards  return  to  her 
fiSm  2**^"'*     proper  course  without  having  sustained  the  slightest  damage 

in  consequence  of  having  thus  departed  from  it.  (m)  ^ 
Where,  how-         Where,  however,  by  the  usage  of  trade^  it  is  customary,  in 
ortrade  oif^  the  couTse  of  the  voyage  insured,  to  stop  at  interjacent  ports, 
teX^^hi^^o^  though  lying  out  of  the  direct  line  from  one  terminus  to  the 
atop  at  one  or     other,  it  wiU  be  no  deviation  to  stop  there,  though  no  leave 

more  mterme-  '  r  /  o 

diate  ports,  it  is 

DO  deviation  to  __^ 

do  so,  even  (0  ^^  Emerigon,  chap.  ziii.  sect.  11.        (m)  Fox  v.  Black,  Parir,  090.  Stfafld. 

without  leave      Voyage    entitlement   rompu    avant  le  Towason   v.    GiuyoD,   ibid.    Claaoa  «. 

reaerved.  depart.    See  also  the  very  lucid   com-  Simmonds,  6  T.  Rep.  533.    3  Kent,  (Ah 

mentary  of  M.  Estrangin  on  Polhier,  Ap-  ed.)  312. 

pendix,  chap.  v.  sect.  3.  p.  471.  ed.  1810. 


>  Coffin  V.  Newbnryport  Lu.  Go.  9  Mass.  449 ;  Ifartia  «.  DeL  Ina.  Cow  2  Waah. 
C.  C.  254. 
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for  that  purpose  be  reserved  by  any  express  clause,  because,  CMMofdena- 
upon  the  principles  already  developed,  the  stopping  at  such  oftheciauMi« 
port  is,  in  these  cases,  considered  to  be  a  regular  part  of  the  fo^toiu^b  wA^ 

▼oyage  insured,  and  as  such  to  have  been  foreseen  and  con-  '^^ 

ternplated  by  the  parties  to  the  policy. 

In  order,  however,  to  justify  the  ship  in  qiuttinff  the  direct  The  usage, 

'  '•»•'  rio  however,  mutt 

line  between  the  port  of  departure  and  the  port  of  destina-  be  dear  and 

well  estab- 

tion,  there  must  be  a  precise^  clears  and  established  usage  on  Uabed. 
*tbe  subject,  not  depending  merely  upon  one  or  two  loose       *  355 
and  vague  instances.  * 

Thus,  as  all  ships  sailing  through  the  Sound  must  stop  at  ^J^")^^^^  ^ 
XSlsineur  fo  pay  the  Sound  dues,  such  stoppage  is  considered 
to  form  part  of  the  usual  course  of  the  voyage  of  all  ships  in- 
sured on  Baltic  risks ;    and  is  not  a  deviation,  though  no 
liberty  so  to  stop  be  reserved  in  the  policy,  (n) ' 

^  But  where  it  was  attempted  to  justify  a  stoppage  at  the 
Isle  of  Man,  by  a  ship  insured  from  Liverpool  to  the  West 
Indies,  proof  that  ships  insured  on  that  voyage  had  occasion'' 
all^j  but  not  customarily,  stopped  there  before,  was  held  not 
sulBcient  for  such  purpose  (o)  :  so,  in  the  United  States,  two 
instances  of  stopping  at  an  intermediate  port,  not  named  in 
the  policy,  by  other  ships  engaged  in  the  same  trade,  was 
held  inadequate  to  prove  a  usage  or  justify  a  departure  from 
•the  direct  course,  {p) 

On  the  same  principle,  in  the  East  India  and  Newfound-  Where  it  is  Uw 
land  trades  it  has  repeatedly  been  held  to  be  no  deviation  to  parOcuiar  trade 
engage  in  intermediate  voyages,  although  no  liberty  be  given  ^^^^^ 
in  the  policy  so  to  do ;  and  this,  because  by  usage,  which  l^i^i^^^\^ 
every  underwriter  insuring  in  these  trades  is  bound  to  know,  ^Oi  even  with 
such  intermediate  voyages  are  understood  to  be  included  in  served. 
the  course  of  the  voyage  insured.'  It  would  manifestly,  there- 

{n)  Connickv.GladstODe,ll£ast,347.    2  Wash.  C.  C.  254.    Goody's  Maxshall, 
{o)  Salisbury  v.  Towoson,  1  Burr.  341.    186.  note. 
(p)  t  Martin  v.  Delaware  Ins.  Comp. 


>  Bentaloe  v.  Pratt,  Wallace,  64. 

'  It  is  otherwise,  however,  where  no  such  usage  exists,  although  the  intermediate 
▼ofage  is  undertaken  to  expedite  the  business  of  the  voyage  and  the  return  of  the 
vessel.  A  vessel  was  insured  from  Qibraltar  to  the  United  Sutes,  with  liberty  to  pro- 
ceed to  the  Cape  de  Verd  Islands  for  salt.  On  her  arrival  at  the  Isle  of  May,  she 
found  so  tnany  vessels  there,  that  she  mu^^t  have  waited  four  or  fiv^  weeks  ftr  her 
torn  to  take  a  cargo  of  salt.  On  the  propcsal  of  the  Governor,  the  went  to  two  otLer 
VOL.    I.  31 


no 
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Cnnsof  devia-  fore,  be  absurd  to  regard  that  as  a  deviation  from  the  pre- 

tion  irrespective         •.     j  ri  ••!_  .«  i 

oftbeciiiuws  scribed  course  of  the  voyage,  which  must  have  been  conteiD- 
mowshand'^  plated  by  the  parties  themselves  as  an  adventure,  which  was 

'^y- to  form  part  of  it»  (q) 

In  fact,  where  the  termini  only  of  the  voyage  insured  are 
indicated  by  the  policy,  and  the  parties  to  the  contract  have 
done  nothing  else  towards  indicating  tis  catirse^  the  sole  guide 
in  determining  what  that  course  should  be,  is  mercantile 
356*  ^usage;  and  nothing  can  be  considered  a  deviatioa  which 
only  follows  that  course  which  usage  has  sanctioned* 

Where,  bow-  ^  137.  Where,  however  the  policy  itself,  besides  indicating 
UsSd^J^^  the  termini  of  the  voyage,  contains  any  directions  as  to  the 
^e^coan^^^^  coursc  which  the  ship  shall  take  in  sailing  between  them, 
the  vojrage,  any  gycjj  directions  must  bc  followed  with  the  most  scrupulow 

failure  in  strictly  i  t  r  m  i 

pursuing  the      and  literal  exactness,  and  the  slightest  fadure  to  comply  with 
oated  is  a  devi-  them  will  amoiHit  to  a  fatal  deviation. 
generai^iua^         Hence,  where  liberty  is  given  on  the  policy  to  tonch  at 
rantedlhe^"^  owy  ofis  specified  intermediate  port,  it  will  be  a  deviation  to 
course  actually  pat  into  any  other  than  that  named  in  the  policy,  though  call* 
ing  at  such  port  may  be  equally  sanctioned  by  general  usage 
independent  of  the  policy,  and  though  neither  the  risk  oor 
premium  would  have  been  increased,  had  such  pott  been  sub- 
stituted for  that  named  in  the  clause. 
Where  liberty        Tbis  appears  by  the  following  case,  which  may  be  referred 
^^yTo  caU  at  to  as  a  leading  authority  upon  the  English  law  of  deviation, 
ft ^bet  l^tel  ^^^  ^  affording  an  excellent  illustration  of  most  of  the  prio- 
deviationtoput  ciples  already  laid  down.     It  is  iisual  for  vessels  sailing  from 

into  any  other,  r 

though  the  call-  Carrou  with  goods  on  freight  for  HuU^  in  going  down  the 

otSer  port  may  Frith  of  Forth,  to  touch  at  different  places,  for  the  purpose  of 

ranted  by^grn-'^  taking  in  and  delivering  goods,  particularly  at  BwmnDStcw^ 

erai  juage,  and  jjg^^  Leith.  and  Morrisofifs  Haven.    A  merchant  who  was 

would  not  at-  '  ' 

feet  either  the 
degree  of  the 

rfSTremiu^^  (?)  Am  to  the  East  Indian  trade,  see  9.  Hunter,  Park,  105.     Hafdiafl,  S74. 

£lliott  v.  Wil-  Salvador   v.    Hopkins,    3    Burr.     1707.  At  to  ths  Newfoundland  trade^  see  Vsl- 

8on,7  Br.  P.  C.  Gregory  v.  Christie,  3  Dougl.  419.    Park,  lance  t;.  Dewar,  1  Camp.  d03.    Ougier 

499.  104.  8th  ed.    Marshall,  273.    Farquharson  v.  Jennings,  ibid.  d03. 


of  the  Islands,  and  brought  for  him  a  cargo  of  provisions,  he  engaging  that  on  her 
return  she  should  be  immediately  despatched,  and  by  this  means  she  was  expedited 
sooner  than  she  otherwise  would  have  been.  She  was  afterwards  lost,  and  this  was 
holden  to  be  a  detiation,  which  avoided  the  policy.    Kettell  9.  Wiggin,  13  Mass.  68. 
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desirovn  of  insuring  goods  on  a  voyage  from  Carton  to  HuUf  Cases  of  devm- 
directed  his  broker  to  effect  an  insurance  with  liberty  in  the  ofihecSuj^^^ 
policy  ''to  caU  as  usual,''  (which  viould  have  enabled  the  t^lZ,V'^^ 

ship  to  touch  at  all  or  any  of  the  three  places  above  men-  ^^ 

lioned) ;  instead  of  this  the  broker,  contrary  to  the  directions 
of  the  merchant,  and  without  his  knowledge,  insured  the 
goods  on  the  voyage  from  ''  Carron  to  Hull,  uriih  liberty  to 
caUatLeUh.'' 

The  premium  was  the  same  as  though  the  general  liberty 
to  call  as  usual  had  been  inserted  in  the  policy. 

The  ship  sailed  on  her  voyage,  passed  by  Leiih  without  Tiioagh  the  ship 
calling  there,  but  put  into  Morrison^s  Haven;  she  sustained  mtoUie direct 
no  damage  either  in  goidg  into  or  coming  out  of  that  port)  having  »!•. 
got  safe  again  into  the  direct  eoarse  of  the  voyage  from  S^  during*^^* 
*Carron  to  Hull,  and  had  been  proceeding  on  such  course  for  ^^^^'^^Il^^'T^ 
about  a  day,  when  she  was  overtaken  by  a  storm  and  wrecked  tiie  subseqaent 
on  the  coast  of  Northumberland,  with  a  total  loss  of  the  irtberemou^ 

t^rtFf%  degree,  cod- 

•'■'^B®"  necied  with  the 

The  Sootch  courts,  upon  this  state  of  facts,  decreed  that  '^r'^'^T'  ^^i 

'     "^  '  the  UDderwriler 

the  underwriters  should  pay  the  loss ;    but  the  House  of  » equaii/  dis- 
Ijords  reversed  their  judgment,  on  the  ground  that  putting  ^  %  2ff] 
into  Morrison's  Ha»en,  under  a  policy  which  contained  no 
liberty  so  to  do,  but,  on  the  contrary,  gave  express  permission 
to  put  into  another  named  port,  was  a  deviation,  discharging 
the  underwriters  from  all  fiHrther  liability,  (s) 

Where  a  ship  is  insured  on  a  voyage  to  ''ports  of  dis*  i^^to*'**^" 
charge,"  which  are  noi  specyieaUy  named  m  the  poUcy,  the  "pons  of  dis- 
general  principle  is,  that  the  ship  must  visit  such  ports  in  tg^^caJ^ 
the  geographical  order  of  their  distance  from  the  terminus  a  ^^fshe  i^st 
7110,  or  port  of  departure.  ^yi'phfca/*^ 

Thus  where  a  ship,  insured  (Hi  a  voyage  ''  from  London  order  of  their 
to  her  ports  of  discharge  within  the  Straits  (of  Gibraltar)  as  the  terminut  a 
high  as  Messina,"  sailed  on  her  voyage,  with  a  freight  for  c^sonv.  Sim- 
Marseilles,  but  with  instructions  to  go  also  to  Genoa,  Leg-  jS?"**?^  ^• 
horn,  and  Naples ;  the  ship  on  arriving  off  Marseilles,  her 
first  port  of  discharge  in  geographical  order,  was  prevented 
by  contrary  winds  from  putting  in  there,,  and  therefore  pro- 
ceeded first  to  Genoa  and  then  to  Leghorn,  from  which  latter 
place  she  was  making  her  way  back  to  Marseilles,  when  she 

(«)  EDioCt  V.  Wiltoo,  7  Brown's  F.  Cases,  499.    Batpruiio  uniut  art  taxhuio 
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Cases  of  devis-  was  captured :  a  special  jury  found  this  sailing  back  to  Mar- 

of  the  clauses  sciUes  to  be  a  deviation,  wbioh  determined  the  policy  from 

{S^chfund*^  the  moment  of  her  leaving  Leghorn,  {t) 

*'*y- If,  however,  the  several  successive  ports  of  discharge  arc 

358  *  ^specificalip  named  in  the  policy,  then,  upon  the  principle  al- 

Whcre,  how-  ready  stated,  it  will  be  a  deviation  if  the  ship  does  not  visit 

ever  tbe  scv* 

erai  successive  such  ports  in  the  predss  order  in  which  their  names  occur  m 

charge arespe-  the poHcy^  whether  that  be  the  geographical  order  or  not, 

^t^elSS^  unless,  indeed,  long  and  uniform  usage  have   established  a 

the  ship  must  different  course. 

visit  ibem  in  , 

the  spedjied  Thus :  —  a  ship  was  insured  on  a  voyage  ''  at  and  from 

events,  where  Fishcrow  to  GotteubuTgh  and  back  to  Leiih  and  Cockenzie ;" 
larsld  fixed^°'  ^^^^^  having  performed  her  outward  passage  to  Gottenbtu-gb, 
totheciwiuufv   ^^  sailed  thenee  on  her  homeward  passage,  having  goods  on 

board  both  for  Leith  and  Cookensie.  (u) 
Beatsonv.  Jn  the  geographical  Order,  Cockenzie  lies  nearer  to  Gotten- 

T.  Rep.  d3i.  burgh  than  Leith  does,  and  is  about  a  mile  and  a  half  out  of 
the  direct  course  between  these  two  ports ;  it  is.  a  much  less 
convenient  harbor  than  Leith,  but  there  did  not  appear  to  be 
any  settled  course  of  trade  regulating  the  ordet  ot  calling  at 
the  two  places  on  such  a  voyage  as  that  insured  in  the  policy. 
The  ship,  without  going  first  to  Leith,  p^it  into  Cockenzie,  in 
coming  out  o{  which  harbor  she  was  stranded  and  lost 
Upon  these  facts  the  court  held  that,  as  the  termini  of  the  in- 
tended voyage  were  in  terms  described  in  the  policy,  and  as 
there  was  no  regular  and  settled  course  known  to  all  traders 
different  from  that  so  describedy  the  ship  ^vas  guilty  of  a  devi- 
ation, by  putting  first  into  Cockensie,  and  the  underwriter 
was  discharged  from  his  liability,  (v) 

It  is  not,  however,  necessary  that  a  ship  thus  insured  to 
several  successive  named  ports  of  discharge,  should  sail  to  all 

(f )  ClasoB  9.  Simmonds,  6  T.  Rep.  wananted  in  retuming  to  a  port  she  had 

fi33.,  in  notu.    The  ship  had  also  put  in  once  passed,  but  was  Ixiund  to  take  the 

at  Falmouth  to  load  tin,  which  was  also  remaining  ports  in  the  order  of  their  sue- 

contended  to  be  a  deviation,  and  so  held  cession.    Andrews  v.  Mellish,  in  error,  5 

by  the  Chief  Justice ;  in  fact,  it  appeals  Taunt.  IS02. 

very  doubtful  on  what  precise  ground  the  (u)  See  Lord  Ellenborough^s  reraaiki 

case  was  decided.    See  1  Phillips  on  Ins.  on  this  case  in  Marsden  v.  Reid,  3  East, 

496.    Sir  Vicary  Oibbs  pots  it  on  the  977. 

ground  that  the  assured  htuLfioMi  upon  (v)  Beatsoa  v.  Ha  worth,  6  T.  Rep. 

Gtnoafor  hit  port  of  diuhargt^  by  pass-  531.    See  also  Marsden  9.  Reid,  3  £ast, 

JBg  Marseilles  and  proceeding  to  Oenon ;  571. 
and  that  having  done  so,  the  ship  was  not 
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the  ports  so  named.    She  may  omit  any  without  its  being  Caaesof  devi»- 

,  ,        ,      .     .  f         .,  I  IT-         Uon  irrespecUfe 

deemed  a  deviationi  or  may  only  sail  to  one:  the  only  limita-  ofthedauseB 
tion  is,  that  if  she  visits  more  than  one,  she  must  take  them  fo^t^h  and  ^ 
in  the  order  in  which  their  names  oeeur  in  the  policy.    Thus,  ^l!L 


where  a  ship  was  insured  "  from  Liverpool  to  PalermOj  Mes-  ^41,*^^^  kiil 
sma  apd  Naples^^^  Lord  EUenborough  held  the  true  construe-  ^^^^^^ 
tion  of  the  insurance  to  be  that  the  assured  might  drop  any  du^ciiarge,  need 
*of  the  places  named,  but  that  if  he  went  to  oiore  than  one  tbem ;  but,  if 
he  must  take  them  in  the  order  named  in  the  policy,  {w)  ^       fh^n^^^  mcua 
Generally  speaking,  therefore,  where  there  are  several  ports  }J^?  Jjj^^ 
of  discharge,  the  ship  must  take  them  either  in  the  order  in  ^^^J^ 
which  they  are  named  in  the  policy,  or,  if  not  named,  then  Reid,  s  £aat, 
in  the  geographical  order  of  their  distance  from  the  port  of      *^  „^ 
departure.    If,  however,  long  and  uniform  usage  have  estab-  if  there  be  a 
lished  a  particular  order  in  which  such  ports  should  be  vis-  and  tong^^ab- 
ited,  difierent  from  the  geographical  order,  there  can  be  little  '»*^^^^""«®^ 
doubt  that  the  latter  would  be  disregarded,  and  the  former  the  ports  of  dis- 
observed.      It  has  been  even  intimated   (though  this  ap-  LeTsucces- 
pears  more  doubtful)  that  the  order  of  succession,  as  fixed  overraie  tt?" 
by  such  usage  of  trade,  shall  overrule  that  specified  in  the  ^^aui^eMof^^ 

policy,  (x)  their  suoces- 

In  all  cases  the  ports  must  be  visited  in  the  direct  course  of  they  are  not 
the  voyage  insured;  and,  generally  speaking,  it  will  be  a  de-  J^'ll.y  ;'^d 
viation,  after  having  once  touched  at  one  of  such  ports,  to  re-  ^fe  s^'^il^^ 
visit  it,  or  to  sail  backwards  and  forwards  from  one  to  the  order,  ^^^^f^ 
other,  unless  express  liberty  for  that  purpose  be  inserted  in  Wg. 
the  pohcy  (y),  or  unless  it  be  apparent,  from  the  very  terms  ^^ Keviaited 

in  the  dinet 

(w)  Marsden  v.  Reid,  3   East,   573.    same  point,  eited  in  1  Phillipa  on  Ina.  voyage  and 
Same  rule  in  the    United    States,   aee    496-502.  cannot  be  revia- 

tKaner.  Colonia]  Ina.  Comp.  2  John.        («)   Beataon  v.  Haworth.  6  T.  Rep.  ited  withoot 
954,  and  aee  other  caaea  iUuatiating  Ibe    931.    Gardner  v.  Senhonae,  STaunU  16.  ^j^elfe^ror 

(y)  Gardner  v.  Senhouse,  3  Taunt.  16.  clear  evidence 

on  the  faoe  of 

-_^ —    the  policy,  that 

it  is  contempla- 
ted ao  to  do. 
>  See  Houston  v.  N.  Eng.  Ins.  Co.  5  Pick.  89 ;  Hale  v.  Mercantile  Ins.  Co.  6  Pick. 

172 ;  Croas  «.  Sbutlifle,  2  Bay,  220 ;  Marine  Ina.  Co. «.  Strns,  1  Mumf.  406. 

In  a  case  where  inaaimace  waa  ^lecbftd  on  a  Toyage  **  at  and  from  Calcutta  to 
New  York,  with  liberty  to  tooeh  at  Biadras,  for  trade  and  to  take  in  a  part  of  the 
cargo,**  the  vessel  did  not  go  to  Calcutta,  but  took  in  the  whole  cargo  at  Madras ; 
and  Mr.  Justice  Thompson,  giviuf  the  opinkm  of  the  oouit,  said,—**  It  is  impossible 
10  say,  that  a  voyage  from  Madras  to  New  York  is  the  same  as  a  voyage  from  Cal- 
oatta  to  New  Yofk.  The  adrentoM  is  to  begin  at  and  lipon  Cakutta.  I  ahoold  not 
think  it  oompetent  for  the  assured  to  aelecl  at  pleaaure  any  point  of  the  tisr,  and  say 
tke  voyago  inannd  shall  oommeaoe  there."    Murray  a.  CoL  Ina.  Co.  4  J«ha.  44& 

81  • 
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Sn^sw^ve  ^^  *^®  policy  itsclf,  that  the  purposes  of  the  voyage  insured, 
of  the  daujes     as  therein  described,  require  such  a  liberty  for  duly  carrying 

giving  a  liberty     ,.#*./v  .r^** 

to  touch  and      them  into  eiiect.  [z) 

'^ Thus,  it  has  been  decided  in  the  United  States,  and  appar- 
ently on  good  grounds,  that  where  a  ship  is  insured  on  a 
West  India  voyage  to  any  one  of  the  islands,  "  and  a  market j^^ 
this  justifies  the  ship  in  seeking  a  market  at  the  different 
islands,  without  regard  to  their  geographical  order,  and  even 
confers  a  li^rty  of  touching  at  the  same  port  once  and  again, 
if  done  with  the  bond  fide  intention  of  finding  a  market,  (a) 
♦360  ♦Where  a  ship  is  insured  "  at  and  from  "  some  one  named 

Where  aship  is  port  of  departure,  and  "  other  port  or  portSy^  to  a  fixed  ter- 
8om9  one  minus,  it  will  depend  entirely  on  the  language  of  the  clause 

nwa  qu^  and  the  true  construction  of  the  policy,  whether  it  will  or  will 
^tlrwru**  ^^^  ^^  deviation  for  the  ship  to  depart  from  the  direct 
not  named  in     coursc  between  the  first-named  port  of  departure,  and  the 

the  policy,  to  a  r  r  » 

fixed  terminus    termtnus  od  quem^  for  a  purpose  connected  with  the  main  ob^ 

ad  guem,  her       •      ^      r  .«  •  si 

departure  from  jcct  of  the  voyage  insured. 

courae^iween  Thus,  where  a  sbip  was  insured  on  a  homeward  voyage  "  at 
wSi'noTbe^a  ^^^  ^^^"^  Martinique  and  all  or  any  of  the  other  West  India 
deviation,  if  it  Islands  to  London  J  ^  and  the  ship  sailed  to  take  in  her  cargo 
acopeofihe  at  St.  Domingo,  a  place  very  wide  of  the  direct  course  of  a 
nec2^  with^Uio  voyagc  from  Martinique  to  London,  this  was  yet  held  to  be 
th^Hdv^milef  "^  deviation :    "  For  in  order  to  make  it  so,"  said  Sir  J. 

Mansfield,  *^  you  must  read  the  insurance  to  be,  not  at  and 
from  Martinique  and  all  or  any  other  of  the  West  India 
islands  but  '  at  and  from  Martinique  and  such  of  the  West 
India  islands  as  lie  between  Martinique  and  London.' "  (b) 
Even  though  So,  where  a  ship  was  insured  "  at  and  from  Pernambuco 

the  port  she  .  ,  ^     .     ^i      «         .i  ▼         i        •«  • 

Mils  to  ties  in  a  or  any  other  port  or  ports  in  the  Braztls,  to  London,"  it  was 

SSricaUy  *^  h^ld  no  deviation  for  the  ship,  after  touching  at  Pernambuco, 

^t^oouree  bo?  ®"^  finding  she  could  procure  no  cargo  there,  to  sail  to  St. 

tween  the  Salvador,  another  port  in  the  Brazils,  in  order  to  obtain  one, 

named  tetvitr' 

nus  a  quo  and 

the  temUnut 

adqutm,  (z)  Mellish  v.  Andrews,  2  Maule  ^       (a)  t  Deblois  v.  Ocean  Ins.  Comp.  18 

Lambert  v.  Bel.  36.    S.  C.  5  Taunt.  495,  in  error.  Pick.  903.    See  1  Phfllips  on  Ins.  497. 

Liddard,  5  ^j^  g^jigg  ^^  Andewon,  4  Taunt.  229. 

Xaunt.  4W. 


>  A  policy-  of  insurance  on  a  vessel  **  at  and  from  **  an  island,  proteola  ber  in  sail- 
tag  from  port  to  port  of  the  isleDd  to  take  in  her  cargo.  Dickey  v.  Bahkaore  Ins.  Co. 
7Ci«Ach,3e7. 
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although  St.  Salvador,  lies  500  miles  to  the  southward  of  Per-  Caeesof  devia- 

,  t     ,         r         *  f         •  1-  -11  •       tioo  irrespective 

narabuco,  and  therefore  in  a  direction  diametrically  opposite  of  the  clauses 
to  the  direct  course  of  the  voyage  from  Pernarabuco  to  Lon-  S^t'ouch  and"^ 

don.     Chief  J.  Gibbs  said  that  if  the  insurance  had  been  at  ^^ 

and  from  Pernambuco  or  any  other  port  in  the  Brazils,  there 
might  have  been  something  in  the  objection,  as  it  might  then 
have  been  contended  that,  by  electing  Pernambuco  as  the 
port  of  loading,  the  assured  could  not  go  to  another  with- 
out a  deviation  ;  but  that  the  alternative  being,  any  other  port 
or  portSj  there  must  have  been  an  intention  of  sending  her  to 
more  than  one.  (c) 

Every  thing,  in  fact,  in  these  cases,  depends  upon  the  real  361 

^meaning  of  the  parties,  as  ascertainable,  first  from  the  terms  ^u^^  from' 
of  the  policy,  and,  if  these  leave  the  matter  still  doubtful,  ioadJn^>?after 
then  upon  extrinsic  evidence.  beginning  to 

_  load  her  cargo 

Thus,  where  a  ship  was  insured  "  at  and  from  her  port  of  at  one  town, 
loading'  in  North  America  to  Liverpool,"  it  was  held  a  devi-  Silherj^in  oider*" 
alion  for  the  ship,  after  having  taken  in  part  of  her  loading  at  }ad!n^^y^\**t' 
a  place  situated  in  one  creek  of  a  bay,  to  go  afterwards  to  j^^'^J^j"  j" 
another  place,  lying  eight  miles  off,  on  another  creek  of  the  can  be  shown 
same  bay  to  take  in  the  rest ;  for  the  terms  of  the  policy  clearly  towns  aremem- 
showed  that  the  underwriter  did  not  mean  to  run  the  risk  of  ^"^fM^if 
loading  the  ship  at  two  such  distant  places,  and  there  was  no  Jrojn^o|fe*qua7 
evidence  to  show  that  the  two  places  were  considered  by  the  to  another  in 
mercantile  world  as  forming  parts  of  the  same  port,  {a)  bor-town. 

If,  indeed,  the  ship  were  on  a  particular  quay  on  a  river,  i^r^4 Xki^^' 
as  at  Liverpool,  and  merely  removed  to  another  quay,  a  mile  Eii.  241. 
or  two  off,  that  would  not  be  a  deviation,  for  there  the  ship 
would  be  all  the  time  at  one  port  or  place  ;  but  it  is  a  devia- 
tion if  she  removes  to  a  different  town,  or  different  place  of 
habitation,  which  might  itself  be  a  port  of  loading,  (e) 

In  voyages  out  and  home  it  is  very  usual  to  insure  the  ship  What  amounts 
to  one  or  more  ports  of  discharge,  and  ''  thence  ^^  back  again  in  a  ship  insured 
to  the  terminus  a  quo.     The  following  case  turned  on  the  ^{^^t^' 
construction  of  the  word  ^Uhence^^  in  such  a  policy.     A  iJ^^^l^ 
ship  was  insured  "  from  Liverpool  to  any  port  or  ports  of  ^^f^}^^^ 
discharge  in  China  or  Manilla,  and  thence  back  to  Liverpool.''  bad  again" 
After  putting  into  a  port  in  Chma,  and  failing  to  find  freight  ^aqJo.      ***" 

(«)  Lambert  v.Liddaid,  5  Tfeunt.  480.       {d)  Brown  9,  Taylenr,  4  Ad.  &  EU. 
1  Manhall*8  Rep.  149.  941. 

(e)  Per  PattewD,  J.,  ibid.  dl9. 


n 


Caniofdevia- 

Uon  intvpective 
oTtbeclauiies 
giviug  a  liberty 
to  touch  and 
Btay. 
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Any  departure 
from  the  usual 
wode  of  carry- 
ing^ on  the  voy- 
age will  di«- 
enai^  the  un- 
derwriter, if  it 
raries  the  rink. 


If  the  oourse  of 
the  voyage  in- 
sured IS  lor  the 
master  to  be  at 
liberty  to  take 
either  one  of 
three  distinct 
tracks  to  the 
Urminut ad 
quem^  it  is  a 
change  of  risk 
to  limit  him,  by 
his  instructions, 
to  taking  only 
one  of  such 
tracks;  and  it  is 
'a deviation  di- 
rectly the  ship 
baa  turned  on' 
the  course 
oommoD  to  all 
three  tracks, 
and  begun 
■ailing  on  that 
vhich  the  cap- 
tain was  so  in- 
structed to  take. 

Middle  wood  o. 
Blakes,  7  T. 
Bep.  164. 
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there,  she  sailed  to  a  port  in  Manilla,  where  she  took  on  board 
part  of  a  cargo,  and  was  proceeding  thence  a  second  time  to 
another  port  in  China,  in  order  to  complete  her  lading,  and 
thence  sail  to  England,  when  she  was  lost.  It  was  contended 
that  her  thus  going  a  second  time  to  China,  instead  of  pro- 
ceeding direct  from  Manilla  to  England,  was  a  deviation  ;  but 
the  Court  of  Exchequer  held  it  not  to  be  so,  for  the  word 
'^  thence  "  was  general  in  its  application,  and  not  confined  to 
Manilla.  (/) 

*One  of  the  court^i  in  the  United  States  has  come  to  an 
opposite  decision  as  to  the  construction  and  effect  of  the  word 
*^  thence  "  in  such  a  policy  (g) ;  bat  Mr.  Phillips,  who  repeats 
the  decision,  seems  to  consider  it  as  unsatisfactory.  (A) 

The  following  curious  case  shows  that  not  only  a  local  di- 
vergence from  the  prescribed  course  of  the  voyage  will  dis- 
charge the  underwriter,  but  that  any  departure  from  the 
usual  mode  of  carrying  it  o»,  by  which  the  risk  is  varied  from 
that  which  the  underwriter  meant  to  assure,  will  produce  the 
same  effect :  -^ 

The  voyage  from  London  to  Jamaica,  after  arriving  at  a 
certain  point,  may  be  pursued  by  either  one  of  three  tracks: 
one  to  the  fiorthj  and  two  to  the  south  of  the  island  of  St. 
Domingo ;  and  the  customary  course  of  the  voyage  is  to  leave 
the  captain  at  liberty,  on  arriving  at  the  dividing  point  where 
the  three  tracks  separate,  to  take  whichever  of  the  three  he, 
in  his  discretion,  may  then  think  best.  A  ship  was  insured 
'^  from  London  to  Jamaica,"  and  the  captain  was  instructed 
to  call  on  his  way  at  Cape  Niccola  Mole,  a  port  in  St.  Do- 
mingo, situate  in  the  northernmost  of  the  three  tracks  already 
mentioned.  The  captain,  in  obedience  to  his  instructions,  on 
arriving  at  the  dividing  point,  took  the  northward  track,  and 
the  court  held  that  in  so  doing  he  had  been  guihy  of  a  devia- 
tion from  the  moment  he  passed  the  dividing  point,  at  which 
the  three  tracks  separated;  because,  by  his  instructions  he 
had  been  limited  to  take  only  one  of  the  three,  whereas,  by 
the  common  course  of  the  voyage  insured  as  it  must  have 
been  understood  by  the  underwriter,  when  he  effected  the 
policy,  he  ought  to  have  been  left  to  his  discretion  to  choose 

« 

(/)Aahley  9.  Pratt,  16  Mee0.lc  Welsh.       (g)  KariDe  Im.  Co.*  •.  StiM,  1  UmL 
271 ;  coofinned  in  error,  Pratt  a.  Aahiey    Ya.  406. 
1  £xch.  Bep.  397.  (A)  1  PUDips  on  las.  497,498. 
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^vrfaich  of  the  three  he  might  then  think  best.    Aocordingly,  Cases  of  deviv 

they  decided  that  the  underwriter  was  discharged  from  his  oftiwciauses^^ 

liability,  although  the  ship  was  lost  in  the  northward  passage  toTucbsfld^ 

mrhile  she  was  still  pursuing  a  direct  course  to  Jamaica,  and  ^^ 

before  she  had  turned  off  to  Cape  Niccola  Mole,  (t) 


*Sbct.  IV.  Cases  of  Demotion  depending^  on  the  Construction        *363 
of  Clauses  giving  a  ^^  Liberty  to  touch  and  stay^^  &c. 

§  138  We  next  come  to  consider  the  cases  of  deviation  SiSTt^lS^Si 

which  have  been  decided  on  the  construction  of  those  special  ^^^  construe 

clauses  in  the  policy,  by  which  liberty  is  given  to  the  ship  giving  a  Ubmy 

**  to  caU,''  or  "  to  touch,''  or  "  to  touch  and  stay,''  or  "  to  TtJ^  "^ 

immchj  siay^  and  trade,''  either  at  certain  specified  ports,  or  The  language 

*•  at  all  ports  whatsoever,  for  all  purposes  to/tatsoeverJ'  &c.  of  lUeseciauaes 

-r  1 J  £-     r-  7  IS  Yery  vanous. 

The  language  of  these  clauses  is  very  various,  and,  in  fact 
must  be  so,  for  they  are  the  means  by  which  our  mercantile 
men  endeavor  to  adapt  the  rude  form  of  the  ancient  policy 
to  the  complex  and  ever  varying  exigencies  of  modern  com- 
merce. 

In  every  policy  in  which  they  occur,  the  question  as  to 
what  constitutes  the  course  of  the  voyage  insured,  as  under- 
stood by  the  parties,  and  consequently  as  tp  what  amounts  to 
a  deviation,  must  depend  mainly  upon  the  true  construction 
of  these  clauses. 

The  cases  decided  upon  their  construction  seem  generally  Classes  under 

.  ^  .  which  the  cases 

divisible  into  two  classed.  range  them- 

1st.  Those  in  which  the  question  is,  whether  the  ship  was 
justt/kdy  under  the  policy,  in  originally  putting  into  the  port  at 
all  1  and  this  question  mainly  turns  upon  the  two  following 
points,  viz. :  — -  (a)  was  the  port  one  which,  on  the  true  con- 
struction of  the  policy,  was  within  the  course  of  the  voyage 
as  contemplated  by  the  parties  ?  (6)  If  so,  was  the  purpose 
for  which  it  was  visited  connected  with  and  in  furtherance  of 
the  main  scope  and  object  of  the  adventure  ? 

2dly*  Supposing  the  ship  to  have  been  thus  justified  in 
originally  visiting  the  port,  nothing  which  she  does  during 
the  period  of  her  lawful  stay  there,  though  foreign  to  the  pur* 

(0  Middlewood  v.  Blakes,  7  T.  firp.  164. 
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• 

Caows  of  fieri-  poses  of  the  ad  ventnrey  «nd  not  specifically  permitted  by  tke 
tbecon«iruo-  policy,  wiU  be  held  to  discharge  the  underwriter,  unless  U 
^^t^^to  subskmiiaUp  varies  the  ride;  in  these  cases,  therefore,  the 
touch  and  staff,  only  question  is,  whether  the  trading,  &c.  in  which  the  ship 

engaged,  either  by  prolonging  her  stay  in  the  port  beyond 
364  *        *tbe  time  she  would  otherwise  have  remained,  or  by  other 

means,  has,  in  fact,  varied  the  risk  originally  assumed  by  the 

underwriter. 
Fonnerijritwas      Formerly,  it  appears  to  have  been  supposed  that  a  areat 

thoughtthata       ,      ,  ;  ,  ,       r    ,         ,  -  v^  r 

great  deal  deal  tumed  on  the  exact  words  of  the  clauses,  without  refer- 

«cact  wordaof  ®t)ce  to  the  real  scope  and  purpose  of  the  adventure,  as  dis- 

imuiwii'irnot  ^^^^^^^^ble  from  the  whole  language  of  the  policy*     Thud,  a 

80  now,  and  a  liberty  "  to  touch  "  was  supposed  to  have  a  different  naean* 

anip  may  tradB     .         >» 

under  a  mere  iug  from  a  liberty  "  to  touch  cmd  stay  ; ''  and  a  ship  insured 
if  it'i^  dear  Under  a  policy  containing  only  the  former  clause,  was  ceo* 
Sg^i^iUiiT^"  si^iered  to  have  no  power  thereby  conferred  on  her  of  trading 
the  general       iq  tfae  port  at  which  sho  had  touched,  thouffh  such  trading 

■cope  of  the  ,  \_^  ^ 

whole  policy,  might  have  been  obviously  contemplated  as  part  of  the 
tempiated  by'  adventuTc.  (j)  ^  The  courts,  however,  conformably  to  the 
the  paruea  to  it  g^^^j  sense  of  the  matter,  now  hold  that  the  nature  of  the 
power  conferred  by  these  words  must  depend  upon  the  real 
object,  which  it  must  be  collected  from  the  whole  of  the 
case,  that  the  parties  had  in  view  when  they  inserted  the 
clause  in  the  policy. 

Thus,  in  the  case  of  a  ship  insured  ^'  at  and  from  Madrira 
to  Santos,  with  liberty  to  touch  at  the  Cape  de  Verd  Islands," 
where  it  appeared  from  communications  made  by  the  assured 
to  the  underwriters,  before  effecting  the  policy,  that  the 
parties  thereto  intended  the  ship  to  take  in  soft  at  one  of  the 
Cape  de  Verd  Islands,  she  was  held  entitled  to  do  so,  under 
the  mere  liberty  to  touch  there,  {k) 

8o,  where  a  ship  was  insured  for  a  homeward  voyage  from 
^^  Antigua  to  EngUmd^^^  with  an  extensive  ''  liberty  to  toueV* 
at  all  or  any  of  the  West  Indian  Islands,  Chief  J.  Gtbbs 
held,  that  as  the  main  object  of  the  voyage  plainly  appeared 

(J)   Urqahert  o.  Bernard,  1  Taunt    could  act  find  the  diatiootioii  aaywbera 
454;   where  Sir  J.  Manafield   said   he    defined. 

(i)  Urquhart  v.  Benaid,  I  Taunt  490. 


>  See  United  States  v.  Sheanaan,  Peten  C.  C.  96. 
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to  be  that  the  ship  should  go  about  from  island  to  island  Cases  of  devia. 
seeking  freight,  the  bare  liberty  <<  io  touch^^  included  a  liberty  the  cQwxrSc- 
to  stay  and  take  goods,  and  therefore  that  the  ship's  remain-  gi^ns li^np^ 
ing  *two  months  at  one  of  the  islands,  waiting  for  a  cargo,  *^^^  ^^  *^' 
was  no  deviation.  (/)  *  365 

In  short,  wherever  it  appears  to  have  been  clearly  contem- 
plated by  the  parties,  or  necessary  to  the  purposes  of  the 
voyage  insured,  that  the  ship  should  trade  where  she  has 
liberty  merely  to  touch  ;  her  doing  so  will  not  be  deemed  a 
deviation/ 

fc  139.  We  will  proceed  now  to  cite  the  decisions  which  9**"  ^^''. 

the  quest  lOQ  is. 

fllastrate  the  principles  of  interpretation  above  adverted  to,  Whatporu 
and  first  take  those  which  fall  under  the  first  of  ihe  two  "^^  ^  ''^'^' 
elasses  already  mentioned  ;  those,  namely,  in  which  the  ques- 
tion is,  whether  the  ship  was  originally  guilty  of  a  deviation 
in  visiting  or  staying  at  any  given  port. 

Whatever  may  be  the  language  of  the  clause^  or  however  The  ship  can- 
extensive  its  terms^  U  cannot  comey  a  liberty  of  touching  ai  ^rx^^i  oVthe^ 
tfity  port  out  of  that,  whichy  on  the  true  construction  of  the  poU  voyS^°M*do. 
icyy  appears  to  have  been  the  understood-  course  of  ihe  voyage  scribed  m  the 
nor  of  puUing  into  anyport^  even  though  within  ihe  HmUs  of  any  port,  even 
tke  voyage^  as  described  in  ihe  policy ^  for  purposes  unconnected  toufw  oAhe 
wOh  the  real  objects  of  ihe  adventure.  JCi?S^^?ii. 

The  true  points  of  inquiry,  then,  in  all  the  following  cases,  connected  with 

•11   ^       r  1  «         ^  •  1  .   1       f         ,  .      ^«  in«»n  object 

Will  be  found  to  be,  1st,  was  the  port  at  which  the  ship  oftheadvea- 
touched  out  of  the  course  of  the  voyage  as  understood  by 
the  parties  ?  2d,  was  the  purpose  for  which  she  so  touched 
there  boni  fide  connected  with  the  main  object  of  the  ad- 
venture ? 

Unless,  upon  the  true  construction  of  the  policy,  it  appears  a  liberty  to 
manifest  that  the  parties  had  a  different  meaning,  it  may  be  IhoCgh'^^^' 
taken,  as  a  general  rule,  thai  a  liberty  to  touch  and  stay^  though  ^j^n^itete^f!^ 
conceived  in  very  extensive  termsj  can  only  confer  a  power  of  <^«n»  »•»  g«oerai, 
visiting  such  ports  as  He  in  the  usual  and  direct  course  between  power  or  vkit- 
tke  termini  of  the  voyage  insured.    This  inference  will  be  in-  IHfikTui  t^eT* 
surmountably  strong  if  theife  be  any  thing  in  the  language  of  ^^^^betweS 

*  the  termini: 

(/)  Metedfe  9.  Pairf,  4  Camp.  124.  especiaUjr  if 

there  l)e  any 

^________________ thing  in  the 

lanf^uageofthe 

>  See  Chase  v.  Eagle  Ins.  Co.  5  Pick.  51.  storing  K^J 

ooDStruction. 
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Cases  of  devia-  the  policv  €sa9res8lp  favoring  sudi  an  interpretation,  as  m 

tion  turnings  on       ,  ,    "  .      r  n        • 

the  coDstruc-      shown  by  toe  following  cases :  -— 

^^^gul^to      *^  ^liip  ^BS  insured  on  an  East  India  voyage,  '^  out  and 

umeh  and  stay,  home,"  "  With  liberty  to  touch  in  the  outward  or  homeward-^ 

366  *       bfmnd  voyage  at  the  Isles  of  France  and  Bourbon,  and  at  aU 

Wil£»°Doiuri    ®'  ®"y  ^^^^'  place  or  places  what  or  wheresoever ;  "  and  with 
386.'   '  a  stipulation  *^  that  it  should  be  lawful  for  the  said  ship  ta 

this  voyage^  to  touch  and  stay  at  any  ports  or  places  whatso* 
ever,  as  well  on  this  side  as  on  the  other  side  of  the  Cape  dl 
Good  Hope,  without  being  deemed  a  deviation."  Lord 
Mansfield,  in  the  course  of  argument,  intimated  a  dear 
opinion  that  the  general  words  were,  by  the  expressions  ^'  ta 
the  outward  and  homeward-bound  voyage^^^  and  '^  in  this  voy- 
ag*6,"  qualified  and  restrained  so  as  to  mean  *'  all  places  what- 
soever  in  the  usual  course  of  the  voyage  to  and  from  the  places 
mentioned  in  the  policy, ^^  (m) 
S^ari^Se.  Upon  the  same  principle,  where  a  ship  was  insured  *'  at 
^^  and  from  Lisbon  to  a  port  in  England,  with  liberty  to  call  at 

any  one  port  in  Portugal  for  any  purpose  whatever,"  Liord 
Kenyon  was  of  opinion  that  the  liberty  given  by  this  policy 
must  be  confined  to  ports  to  the  northward  of  Lisbon,  and  in 
the  direct  course  of  a  voyage  thence  to  England;  and  he  held 
accordingly,  that  the  ship  was  guilty  of  deviation  in  sailing 
to  FarOy  a  port  to  the  southward  of  Lisbon,  although  she 
sailed  there  to  complete  her  cargo  —  a  purpose  connected 
with  the  voyage  insured,  (n) 
Raaken  v.  So,  where  a  ship  was  insured  ^^  at  and  from  Africa  to  the 

ina.  627,8thed.  Canaries,  Madeira,  and  Lisbon,  with  liberty  to  touch,  stay, 
and  trade  at  all  ports,"  &c«  '<  in  the  voyage^^  it  was  held  that, 
after  having  once  moored  at  anchor  for  twenty-four  hours 
in  a  port  in  Africa,  so  as  to  give  an  inception  to  the  risk,  she 
could  not  then  proceed  to  the  southward^  but  only  northward^ 
towards  Europe,  the  object  being  only  to  protect  deviations 
in  the  direct  course  of  the  voyage  insured,  (o) 
Ganinerv.  So,  where  a  ship  was  insured  '^  at  and  from  London  to 

SeDhouw, 3      »Trinidad,  and  the  Spanish  main,"  with  liberty  ''to  caU  ai 
267*      all  or  any  of  the  West  India  islands  and  Settlements^''  Sir  J. 

(m)  Lavabre  v.  Wiboo,  Dongl.  286.       (o)  Ranken  9.  Reeve,  Park,  8Ui  ed. 
1  Dougl.  94.  Roa.  ed.  627 ;  Manball,  184. 

(m)   Hogg  V.  Homer,  Park,  8th  ed. 
626;  Man)haU,184. 
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Man«field  expressed  a  clear  and  undonbted  opinion  that  this  CBaeBofd&n^ 
liberty  of  calling  must  be  confined  to  places  taken  in  the  the^coollinw-^ 
direct  and  customary  course  between  the  termini  of  the  ^^yi^^^^t^ 
▼oyage  insured,  and  therefore  could  not  be  held  to  protect  **^****  °*^  *^' 
the  ship,  after  having  once  sailed  southward  as  far  as  Deme- 
rarOj  in  then  sailing  np  northward  to  Martinique  and   St. 
Thomas's,  unless,  indeed,  very  satisfactory  evidence  were 
given  that  such  was  a  customary  course  on  such  voyages  as 
thoee  insured  in  this  policy,  (p) 

h  140.   Where,  however,  twon  the  true  construction  of  the  t»w  ship,  how- 

^  7  y    <-  ^  ever,  may  vwn 

wikole  policy  J  it  plainly  appears  that  the  parties  could  not  have  ports  that  Ue 
uUended  to  give  this  limited  effect  to  these  clauses^  they  trill  be  even,  in'  apeciai 
heid  to  confer  a  power  of  visiting  any  ports  within  the  scope  of  d^^trSraily 
ikepoHcyy  although  they  may  lie  wide  of  the  usual  and  direct  df,SS'S>i^**^ 
course  between  the  termini  of  the  voyage,  and  even,  under  very  ^^^yf^ij^ 
special  circumstanceSj  those  which  He  in  a  diametricaUy  opposite  done  for  pomo- 
direction  ;  provided  only  that  such  ports  be  visited  for  some  ^t^the  main 
purpose  connected  with  the  prosecution  of  the  adventure  con-  vemuw^^^***' 
ten»plaied  by  the  policy. 

Thus,  where  a  trading  ship  was  insured  on  a  homeward  Braggv.Ander- 
▼oyage  ^^  at  and  from  Martinique,  and  all  or  any  other  of  the  ^, 
West  India  hlandsy  to  London,''  with  liberty  <^  in  that  voyage 
to  touch  and  stay  at  any  ports  or  places  whatever,"  the  court 
held  it  BO  deviation,  under  this  policy,  for  the  ship  to  put  in 
for  a  cargo  at  one  of  the  West  India  isles,  which  lay  very 
wide  of  the  direct  course  of  the  Toyage  from  Martinique  to 
London.  (9) 

So,  where  a  ship  was  insured  ^^  at  and  from  Antigua  to  M^caife  9 
England,  with  liberty  to  touch  at  all  or  any  of  the  West  \^ 
*India  Islands,  Jamaica  included;  "  and  the  ship,  in  order  to       *968 
comply  her  homeward  cargo,  put  into  St.  Kitts,  which  lies 
wide  of  the  direct  course  of  the  voyage  from  Antigua  to 
England ;  it  was  contended  that  this  was  a  deviation ;  but 
Chief  J.  Gibbs  held  clearly  that  it  was  not,  for,  by  includ- 
ing Jamaica,  which  lies  at  least  500  miles  wide  of  the  direct 

(p)  (Gardner  v.  Senhoose,  3  Taunt.  16.  **  to  touch  Ibr  any  purpose  whatever,**  in 

(9)  Bragg  V.  Andenon,  4  TauM.  339.  order  lo  eomplete  her  caigov  '0<1  waa 

See  also  Lambert  r.  Liddard,  5  Taunt,  afterwards  lost  there  while  waiting  for  % 

480.    In  the  caae  of  Violett  9.  AUnutt,  3  wind :  the  court  were  clear  this  was  no 

Taunt  419,  the  ship  put  into  Penzance,  deriatioa. 

where  ahe  had  exprasa  Ubeitf  given  her 
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course  of  the  voyage  from  Antigns  to  England,  it  plainly 
appeared  to  be  the  meaning  of  the  parties  that  the  islanda 
might  be  toached  at  without  regard  to  their  lying  on  or  off 
such  direct  ooiwse.  (5) 

Freight  was  insured  on  a  voyage  ^'  from  Jamaiea  to  the 
Vmted  Kingtiam  ;  '^  and  liberty  was  given  in  the  policy  *^  to 
oM  at  aUy  any  or  moery  one  of  the  foreign  and  British  Weai 
Mia  iilandiy  wiih  leave  to  dieckargey  tpochange,  and  ttdce  gooda 
at  any  ports  or  places  she  may  caU  at,  or  proceed  to,  vithaat 
being  deemed  a  deviation  : "  the  ship  was  driven  ashore  on 
the  coast  of  Cuba,  where  she  had  washed  out  of  her  and  lost 
a  great  part  of  her  original  cargo :  she  was  then  taken  into 
the  Havannah  to  repair,  and  there,  after  being  repaired, 
besides  the  remains  of  her  original  cargo,  loaded  oa  board  m 
fresh  cargo  of  colonial  produce,  on  freight,  with  which  she 
proceeded  on  to  her  original  destination :  this  was  held,  under 
the  extensive  liberty  contained  in  this  policy,  to  be  no  devia- 
tion, {t) 

Many  instances  occurred  during  the  pressure  of  Napoleon's 
continental  system,  of  a  liberal  interpretation  of  such  ektusea 
in  those  adventures  generally  called  '*  Baltic  risks :  **  not  be- 
cause the  court  in  such  cases  were  guided  by  any  peculiar 
principles  of  interpretation,  btit  because  the  troubled  and 
shifting  nature  of  our  refaiiions  with  the  different  ports  in 
the  Baltic  under  the  political  circumstances  of  the  time, 
was  such  as  to  render  the  voyages  then  insured  for  those 
seas  more  vague  in  their  objects,  and  less  definite  in  their 
limits. 

Thus,  where  goods  were  insured  ^^  at  and  from  London  to 
any  port  or  ports  in  the  Baltic^  backwards  and  forwards^  Sfc 
^Uh  leave  to  touch  ahd  stay  at  any  ports  or  places  for  all 
purposes  whatever : "  it  was  held,  that,  under  this  clause,  the 
ship  might  go  into  and  stay  ki  any  port  in  the  Baltic,  m  order 
to  obtain  information  as  to  the  political  state  of  other  ports 
there,  without  its  being  deemed  a  deviation ;  because  the  obtain* 
ing  such  information  was  a  necessary  purpose  intinoately 
connected  with  the  prosecution  of  such  a  voyage  as  that 
which  was  insured,  in  which  no  porta  of  discharge  were 
named,  and  the  ship  could  not  ventive  to  proceed  to  any 


(f)  Metcalfe  e.  Parry,  4Camp.  123.  (<)  Baralay  •.  8tiilin&  5  M.  &  &  & 
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witbont  first  lewnim  wlielher  tbey  were  firieodly  or  ho»>  09amoi4»nm- 

....  tioD  tonunff  OB 

tUe.  (11;  the  ooDHUao- 

80  where  a  ship  was  insured  on  a  similar  voyage,  under  a  gwiag^^to 
policy  which  varied  from  the*last  mentioned  10  not  contain-  «>mc*<*»<«^- 
iBg  the  words  "*  badcwttrdt^  and  forwardi,''  and  ia  giving  an  ^^d^^^J^^ 
express  liberty  to  touch  at  any  port  or  ports  ^*for  orderg^^*  or  ^  "^  port. 
other  purposes,  it  was  held  no  deviation,  ybr  lAt  $kipy  befMreskt  draws,  2u!^ 
hadjired  up&n  her  pwrt  a/  disckof^e,  to  call  for  orders  tmu  at  ^'  ^' 
lii^  same  port,  {v)  In  this  ease,  as  Lord  Ellenbcnroiigh  remarks, 
'*  the  adventin'e  is  stated  to  be  a  voyage  aU  over  the  Bakia, 
the  object  of  the  adventure  was  that  the  assured  should  call 
a*  often  as  necessity  required,  and  there  is  nothing  in  the 
Dstufe  of  the  thing  which  makes  cmBing  ugaim  ai  the  mum  pmi 
absurd  or  contrary  to  what  may  be  presumed  to  have  been 
the  intention    of  the  parties."  (w)     When  this  case  came 
baibre  the  oourt  of  error,  the  judgment  of  Lord  EUenborongk 
was  affirmed  :  but  Sir  Vicary  Oibbs,  who  delivered  the  judgv 
ment  in  error,  laid  great  stress  on  the  point  that  the  ship  Aarf 
not  fixed  vpan  her  part  a/  discharge ;  had  she  done  so,  he 
thought  she  would  then  have  been  obliged  to  take  the  ports 
in  their  order  of  succession,  (x) 

^he  two  following  decisions  proceed  npon,  and  periiapa      *  ^JQ 
in  some  degree  extend,  the  same  principle.  Armeu  9. 

A  convict  ship  was  insured  on  a  voyage  *<  at  and  from  m2^  156.  ' 
London  to  New  South  Wales,  and  at  and  from  thence  to  the  H"^r  ?  p<^7 

'  containing  a 

shin's  loadifut  port  or  ports  m  the  East  Indies,  Persia,  China,  lit^ertyio  imA 

aid  atay  at  aav 

or  elsewhere,  forwarde  and  haekwarde^  and  badcwarde  and  far*  ports  ^torS, 
tasrdi,  as  well  an  this  side  as  an^  other  side  af  the  Cape  of  ^XHSS^m, 
Good  Hope,  until  her  safe  arrival  at  her  final  pcnrt  of  dis-  t^t^lL^ 
charge  in  Great  Britain,"  with  leave  for  the  ship  <<  tn  the  voy-  ^^l^^^d^^ 
s^  insuredy  to  proceed  and  sail,  to  touch  and  stay,  at  any  parts  ^^1!!!^^'''^^^ 
or  ptaees  tshatsoever,  and  t/sheresomfer,  and  for  any  purpose  ofber&oM- 
whatsaeveTy  without  being  deemed  a  deviation.**  ex0k«ng?for^ 

The  ship,  afker  arriving  at  New  South  Wales,  and  di^  ylougS^a** 

dmvmoixkm 
pdksir  dcacrib* 

(u)  Rocker  «.  Allnutt,  15  East,  278.  16  East,  312) ;  bot  in  his  judgment  in  2  ^tionioiSSr 

(«)  Hellish  V.  Andrews,  3  Maule  9l  Ifaale  v,  8el.  he  Mates  that  the  non-intro  lottding  porta. 

8al.  28.    Oo  the  foraser  trial  ef  the  seaia  doctioa  of  these  word*  could  make  ne 

case,   Lord   Ellenborongh   thought   this  difference  under  the  circumstanoea. 

was  a  deviation,  especially  as  the  policy       (w)  2  Maule  dc  Sel.  34. 

did  not  contain  the  words  "baehpofA       (x)  Andrews  «.  Mellish  hi  flhor,   5 

» («e  Mellidi  v.  Aadiewi^  Taonu  4S& 
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Ouetofderia.  charging  her  convicts  there,  sailed  in  ballast  to  Baiavis, 
t^oMMtnfo-^  where  she  took  m  a  cargo  of  iron  for  Saurabaya :  saOed  to 
^iagtdm^^to  ^^^^  P^^  discharged  her  iron  there,  and  took  in  a  cargo  of 
tomek  and  sioj^,  j^  f^^  ^  iUaurilMif  .*  at  the  Mauritius  she  unloaded  part  of 

the  rice,  intending  to  load  on  board  there  a  cargo  of  cotton 
for  England,  but  being  on  survey  found  unseaworthy,  waa 
taroketi  up  there  and  sold. 

The  jury  found,  at  the  trial,  that  the  ship  had  not  touched 
at  too  many  places,  nor  stayed  tiiere  an  unreasoruAle  Itme,  bid 
kmd  punmed  ike  mufil  cayrse  an  a  vayage  of  this  description. 

The  defendant,  however,  ooatended  that  the  having  touched 
at  these  different  ports  for  the  purpose  not  only  of  loading', 
but  also  of  discharging  goods,  was,  under  the  tenns  of  this 
policy,  a  deviation ;  but  the  court  held  it  was  not  so.  (y) 

Park,  J.  "  The  terms  contained  in  the  policy  cannot  be 
more  general  and  extensive.  The  vessel  might  sail  and  touoh 
at  any  ports  or  places  whatsoever,  for  any  purposes  whatso- 
ever. Is  not  trading  a  purpose  ?  If  an  underwriter  enters 
into  a  covenant  of  this  kind  it  is  his  own  fault." 

The  next  case  shows  that,  if  consistent  with,  and   in 

furtherance  of  the  general  purposes  of  the  voyage,  the  ship, 

under  such  a  liberty,  will  be  justified  in  calling  and  taking 

371  *       *goods  on  board  at  a  port  which  lies  even  directly  atAjoi  the 

usual  course  from  the  terminus  a  quo  to  the  terminua  ad 

wtu'^'ioB.  ^  merchant  here,  having  reason  to  expect  that  a  shipment 
4  Cr.  ik,  of  goods  would  be  made  on  his  account,  firom  some  of  the 
fuohlSber^  poru  of  the  Indian  Archipelago,  without,  however,  knowing 
may  call  and      of  what  nature  the  eoods  were  to  be,  at  what  port  they  were 

take  in  goods  o  «. 

at  a  port  lying  to  bc  loaded,  uor  by  what  sUp  they  were  to  bq  sent,  effected 
*e  usual  and  a  policy  on  goods  generally  on  board  of  some  one  out  of  four 
beu^'nthe^  different  ships  named  in  the  policy  (with  leave  to  declare  his 
^^^^'**^^^^  interest  more  partiqularly,  as  it  might  thereafter  appear,)  upou 
■cribed 'in  the  a  voyage  '^  at  and  from  Sincapore,  Penaog,  Malacca,  and 
Soii^'be  in  fur-  Batavia,  all  or  any,  to  the  ship's  port  or  ports  of  discharge  in 
USTS^teS*  Great  Britain  or  Holland,"  &c.,  "  wUh  leave  to  touchy  stay, 
tbe  advMiure.  ^„^  trade  at  oU  oT  any  ports  or  places  whatsoever  and  where- 
soever in  the  East  Indies,  Persia  (a),  or  elsewhere,  end  also 

(|r)  Armett  v.  Inaea,  4  J.  B.  Moore,       (a)   It  waa  expreaaly  fouod  by  tiM 
1«S0.  apecJal  case  Uiat  tiie  aeanesi  poit  of  place 


DSTIATIOir  Aim  OHAKOB  OV  KIBK.  377 

^^iA  permisd(m  1o  iatick  a$kl  stai^  ai  any  ports  or  pbu;e8  in  any  CasMofdevte* 
rffrectofi,  and  for  any  purpose  necessary  or  othervrise^  particu-  ^SS^^ 
larly  Sincapore,  Penang,  Malacee,  Batavia,  the  Cape  of  Good  ^vLig  fifcrtj% 
Hope,  and  St  Helena,  and  to  take  on  board,  discharge,  re-  «we*g»«^«<«r- 
locid,  and  exchange  goods  and  pasaengerB  whhoot  being 
deemed  a  deviation." 

Under  this  policy,  the  ship  took  in  pari  of  her  cargo  at 
JBaiavia^  and  then  proceeded  to  Sourabaya  (another  port  in 
Jci^va,  lying  400  miles  to  the  eastward  of  Batavia,  and  directly 
oui  of  ike  course  Jirom  Batavia^  or  any  oiker  of  the  four  ports 
wsentioned  in  ike  policy^  to  Europe^)  where  she  took  on  board 
the  remainder  of  her  cargo,  and  returned  with  it  to  Baiaviaj 
^vrhence  she  sailed  for  Europe,  and  was  afterwards  lost  by  the 
perils  of  the  seas. 

The  Court  of  King^s  Bench  held,  under  the  whole  circum- 
stances of  the  case,  and  considering  the  extensive  language 
of  the  policy,  that  the  putting  into  Sourabaya,  ybr  tke  ^pur-^  *3T2 
jMfe  of  completing  ker  cargo^  being  a  purpose  connected  with 
the  prosecution  of  the  voyage  insured,  was  no  deviation, 
silthoogh  that  port  lay  in  a  direction  diametrically  opposite  to 
the  direct  course  of  the  voyage ;  and  the  Court  of  Exchequer 
Chamber  subsequently  confirmed  their  judgment,  (b) 

Lord  Tenterden  remarked,  that,  from  the  oircamstanoes  of  Jadffment  of 
the  case  and  the  form  of  the  policy,  the  object  of  the  assured  JS^  ^^*^ 
plainly  a{q[)eared  to  be  to  protect  kimself  against  loss^  wkai* 
ever  kind  of  goods  migkt  be  sent  Am,  at  wkatever  port  ikey 
migkt  be  loaded j  and  by  wkatever  skip  ikey  might  be  sent ;  that 
the  underwriter  accordingly,  by  sabseribing  such  a  policy, 
must  be  understood  to  kave  intended  to  afford  a  protection 
equally  extenstve^  if  the  langua^  of  the  policy  would  admit 
of  such  a  construction  ;  that,  considering  the  very  extensive 
powers  given  by  the  policy,  the  ship's  sailing  to  Sourabaya 
to  complete  her  cargo,  could  not  be  deemed  a  deviatioui 
without  a  direct  contradiction  to  the  terms  of  the  policy,  it 
being  clear  that  she  sailed  there  for  the  purpose,  and  in  the 
prosecution  of  the  original  adventure,  contemplated  by  the 
policy,  (c) 


te  P0mtt  WW  mora  tliaii  1000  milet  omt  SOB.    S.  C.  oouSiaiad  Ih  Bnor,  7  BinglL 

or  the  ilwwf  oottrte  of  a  voyngie  fiom  S17.    0 Mooro 4 P. 497.    lCr.diJ.49B. 

iWMr  SoMpofe,  or  PMug^  or  MdAoea,  a  O.  at  K.  Pr.  U.  &  Wefe.  244. 
or  BatavM,  to  Earopo.  (e)  See  10  B.  4t  Cr.  871,  S7a 

W  Hmiter  9.  LemtUej,  10  B.  4  Cr. 
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gmm  or  deria^      With  regftrd  to  the  objection  that  Sourabttya  was  entitely 

^oowSSc^   out  of  the  direct  course  of  the  voyage  insured,  his  lordship 

^J^^^io  f^niarked,  '^  that  the  order  in  which  the  four  places  named 

ttm£k  Mui  ttap.  stood  in  the  policy,  showed  clearly  that  a  voyage  in  the  direct 

geographical  course  was  not  thought  of  "  (d) ;  and  Chief  J. 

R«nuulnof  c.    f  indal,  in  the  Court  of  Error,  in  reference  to  the  same  argo- 

ment,  observed,  that  the  trading  under  the  clause  could  not 

be  intended  to  be  confined  to  such  ports  or  places  only  9b  the 

ship  touched  at  in  the  i^ir^cl  course  of  a  voyage  from  Batavia, 

&c«  to  Europe ;  for  the  clause  itself  gave  a  liberty  so  to 

trade  at  any  ports  or  places  whatsoever  in  the  East  Indies, 

373  *       Persia  or  elsewhere ;    '^  whereas  it  was  expressly  found  *by 

the  special  verdict,  that  there  is  no  port  or  place  in  Persia 

fohich  is  not  more  than  one  ikotuand  miles  out  of  the  direct 

course  from  Batavia,  &c.  to  Europe."  (e) 


ButaaieMUie      .§  141.  Eoen  oUkough  the  port  visited  wuxy  be  withis^  the 
wlSctTthe^port  tcTwu  of  the  fclicy^  SO  that  the  mere  fad  of  visiting  it,  ij 


«»nected  with  wse  juitifabU,  would  uot  omauMi  to  a  deviation,  yet  Ae  qiue^ 
^the'acK^D^^  ^^^  ^^  refiuiNw,  whether  the  purpose  for  which  it  was  visited 
^*bL't!  devil  ^"^^  *fithm  the  seope  of  the  adventure  coniemplated  by  the  policy, 
tion,thoush  the  for  if  not,  then,  €ts  the  following  cases  show,  the  ship^t  visiting 
within  the  local  f^  wiU  amount  to  M  deviation. 

voyage  as  de>  The  principle  is,  that  however  extensive  the  language  of 
i»Ucy\  ^  ^^*  ^®  clauses,  "  the  permission  to  stay  ^for  any  purpose  whatso^ 
ever,^  must  be  for  some  purpose  within  the  seope  of  the  adven- 
ture." (/)  "  The  liberty  in  the  policy  must  always  be  con- 
strued  with  reference  to  the  main  scope  of  the  voyage  in* 
sured."  {g) 
wuitamt  9.  Thus,  where  goods  were  M^ured  '*  at  and  from  London  to 

^^,     ampo.  g^pi^-^^^  ^^^  liberty  to  touch  and  stay  at  any  ports  and  places 

m^ate*  "ort  u)  •^^^'^^^^^  ^^^d  whsresoeveTy  and  for  att  purposes  whatsoever, 

take  in  addi-      particvtarly  to  landf  had,  and  ex(Aange  goods,  without  being 

whereby  ship     deemed  a  deviationj^^  Lord  Ellenboroogb  held  that,  notwith- 

oKs  convoy,     g^nnding  the  extensive  terms  in  which  this  liberty  was  con- 

(d)  10  B.  &  Cr.  873.    The  geographi-  (/)  Per  Gibbs  J.  in  Langhome  9.  AA* 

cnlopier  is,  1.  Temamg,  2.  MaUtcea^  3  nutt,  4  TaaiiC«  519.    See  alao  Rocker  v. 

Sincaport,  4.  Baiania.    The  older  iu  the  Ailnutt,  15  Eaat,  278. 

policy  ill,  1.  aimsapft,  2.  PdMi^,  3.  (g)  Per  Lonl  Ellenboioivfa  in  WOImm 

Malacca^  4.  Batavia,  «.  Shee,  3  Camp.  460. 

(«)  Per  Tindol,  C.  J.  7  Bioffa.  526. 
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Ceived,  the  ship,  which  had  sailed  with  convoy  was  guilty  of  CaMs  of  devis- 
a  deviation  by  pntting  in  to  Madeira  for  the  purpose  of  un-  thTconstnKs- 
loading  goods  and  taking  on  board  wines,  which  did  not  form  g^ng^^to 
part  of  the  subject  of  the  insurance,  and  there  delaying,  for  touch  and  Mof, 
that  purpose,  till  after  the  convoy  had  proceeded  on  the 
voyage.  (A) 

There  can  be  no  doubt  that  Madeira  was  within  the  local 
limits  of  a  policy  containing  such  an  extensive  liberty  as  in 
the  case  just  cited  ;  and  the  ground  of  decision  accordingly 
xvBSj  that  the  purpose  for  which  the  ship  touched  there  was 
*alien  to  the  objects  of  the  adventure,  as  contemplated  by  the  374  * 
policy. 

The  following  authorities  show  conclusively  that  in  such 
csases  the  ship  will  be  guilty  of  a  deviation,  though  the  port 
visited  may  be  within  the  local  limits  of  the  risk  :  -— 

A  ship  was  insured  on  a  voyaire  '^  at  and  from  Para  to  Putting  in  to 

^_        ___,,_.        ,  11  1  /•  1  obtain  informa- 

iVw  Yorkj^^  dunng  her  stay  there,  and  at  and  from  thence  to  tion  for  the  pur- 
Para,  *'  with  leave  to  call  at  ail  or  any  of  the  Windward  and  Adventure! 
Ltttoard  hlandi  on  her  passage  to  New  YorJc.  with  leave  to  Hammond  v, 

..1  .  ,      ,  1         ,    ,        1    7  ^  ^Reid,4B.dc 

mucnarge^  exchange  and  take  on  board  the  whole  or  any  part  of  Aid.  72. 
«fiy  cargo  or  cargoes  at  any  ports  or  places  she  might  call  at  or 
proceed  to,  particularly  at  all  or  any  of  the  Windtoard  and  Lee^ 
tfford  hlandsy  without  being  deemed  any  deviation^  and  without 
prejudice  to  that  insurance.^*  Under  this  extensive  liberty, 
the  ship,  after  sailing  from  Para,  on  her  passage  to  New 
York,  put  into  Si.  Thomases  and  St,  Bartholomew^ s,  two  of 
the  Leeward  Islands,  not  for  any  purpose  connected  with  the 
voyage  insured,  but  in  order  to  obtain  information  for  the 
shipowner  whether  the  state  of  the  market  in  those  islands  was 
such  as  to  make  it  worth  his  w#ile  to  send  goods  out  there 
tfi  another  vessel  of  his^  on  a  separate  adventure,  from  New 
York.  The  court  held  that,  although  these  islands  were  un- 
doubtedly within  the  language  of  the  policy,  yet  putting  into 
them  for  a  purpose  wholly  unconnected  with  the  voyage  in« 
tared,  and  which  had  reference  to  some  new  adventure,  sub« 
sequently  to  be  undertaken  in  another  vessel,  was  a  devia- 
tion, (f ) 

A  ship  was  insured  on  an  outward  voyage, ''  at  and  from 
HuU  to  her  port  or  ports  of  loading  in  the  Baltic  or  Gulf  of 

(A)  WtiUems  v.  Sbee,  3  Camp.  4fl0.  (t)  HammoDd  v.  Reid,  4  B.  &  Aid.  73. 


aeo 
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Cases  of  devia- 
Uoo  taming  on 
the  coiHtruc- 
tion  of  clmiwes 
giviog  Wmiy  to 
touch  and  ttaf. 

Stopping  to  de- 
iioer  goods  at 
ports  Where,  by 
the  terms  ot  the 
pdicyi  the  ship 
was  only  to  be 
protect«Mi  while 
loading' goods 
oa  board. 

Solly  9.  Whit- 
more,  5  B.  & 
Aid.  45. 

375  ♦ 

Remarks  of 
Lord  Tenter* 
den. 


Finland,  with  liberip  in  the  said  voyage  to  touch  and  slag  at 
any  parti  or  places  tahateveTf  for  all  purposes,  particidarhf  at 
Elsineur^  toithout  being  deemed  a  deviaiion.**  The  ship's  in* 
tended  port  of  loading  was  Pillau  ;  before  sailing,  however, 
she  had  taken  goods  on  board  for  Elsineur  and  Dantzic,  and 
on  her  voyage  she  stopped  at  both  these  places,  in  order  to 
^deliver  those  goods,  and  was  afterwards  lost  before  reaching 
Pillau :  The  court  held,  under  this  policy,  thai  the  Uoppingto 
deliver  goodsj  being  a  purpose  wholly  foreign  to  the  main 
object  of  the  voyage  insured,  was  a  deviation,  {j )  "  Here,** 
said  Chief  J.  Abbott,  '^  the  voyage  was  from  Hull  to'  a  port 
of  loading  in  the  Baltic,  and  if  the  ship  had  gone  into  Eln- 
neur  or  Dantzic,  to  see  if  she  could  get  a  cargo,  that  would 
have  been  a  purpose  connected  with  the  voyage,  and  conse* 
quently  would  not  have  been  a  deviation.  But  the  vessel,  in 
fact,  went  into  those  ports  for  the  purpose  of  delivering  goods 
which  was  wholly  unconnected  with  the  object  of  the  voyage 
insured."  (k) 


However  ex- 
tensive the  lan- 
guage of  the 
clause,  the  ship 
will  not  be  pro- 
tected by  the 
policy  if,  at  the 
time  of  loss,  she 
be  on  a  ditrtioct 
voyage  not  con- 
nect^ with 
that  insured 
in  the  policy. 


Bottomley  v. 
Bovill,  5  B.  & 
Or.  210. 


§  142.  In  like  manner,  although  the  words  of  the  dame 
giving  a  liberty  to  touch  and  stay,  &c.  are  of  the  most  ex* 
tensive  nature,  and  wide  enough  in  themselves  to  cover  inter- 
mediate voyages,  yet  that  means  such  intermediate  voyages  ot^ 
ly  as  have  for  their  ultimate  object  the  accomplishment  of  the 
purposes  of  the  principal  voyage  insured ;  and  the  ship  will 
not  be  protected  by  such  a  policy  if,  at  the  time  of  loss,  she 
be  on  a  distant  voyage,  not  subordinate  to  or  connected 
with  the  voyage  or  voyages  contemplated  by  the  parties  at 
the  principal  objects  of  the  contract.  (/)  The  following  case 
is  an  illustration  of  this  pTin4|>le  :  -^ 

A  ship  was  insured  at  and  from  <^  London  to  New  SouA 
WaleSy  and  at  and  from  thence  to  aU  ports  or  places  in  the 
East  Indies  and  South  America"  with  liberty  "  to  proceed  amd 
saily  to  touch  and  stay  at  any  ports  whatsoever  fyc,  for  all  pmr» 
poses  whatsoever,  particularly  to  trade  and  sail  backwards  and 
forwards,  and  forwards  and  backwards." 

Under  this  policy  the  ship  sailed  from  London  with  con- 
victs for  New  South  Wales,  and  soon  after  arriving  there  the 


(J)  Sdly  V.  Whitmoie,^  B.  dp  Aid.  49.       (/)  Bottomley  9.  BoviD,  5  B.  ^  Cr.210. 
(i)  liMd.47. 
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captain  received  orders  from  his  employers  to  proceed  (rom  Cawt«rdevrap 
New  South  Wales  to  the  Ea$t  Indies.    Before  this,  ^however,  the  o^l^^^ 
he  had  entered  into  engagements  for  a  voyage  to  New  ^^in%m^t9 
Zealand  and  back  again  to  New  South  Wales,  and  accord-  <<wcAan<^jtey. 
ingly  sailed  on  this  voyage,  intending  to  return  to  New  South       *  376 
Wales  and  then  return  thence,  as  directed  by  his  employers, 
Sot  the  East  Indies.     On  his  way  back,  however,  from  New 
Zealand  his  ship  was  lost,  and  the  underwriters  resisted  pay- 
ment, on  one  ground,  amongst  others,  that  as  New  Zealand 
Jay  entirely  out  of  the  course  of  the  voyage  from  New  South 
Wales  to  the  East  Indies,  the  sailing  thither  was  a  deviation, 
even  under  the  extensive  terms  of  this  policy,  and  the  court, 
on  the  principle  already  stated,  held  that  it  was  so.  (m) 

Upon  the  same  principle,  where  an  insurance  was  effected  Hamfltoo  v. 
on  goods  on  board  a  ship  which,  as  appeared  upon  the  face  et  Wds.  49. 
of  the  policy,  was  meant  to  act  as  a  tender  to  other  ships 
employed  in  the  palm  oil  trade  on  the  African  coast;  the 
coart  held  that  it  was  a  deviation,  for  a  ship  so  insured,  to 
sail  away  from  the  Benin  river  (where  she  had  been  for  some 
time  acting  as  a  tender)  to  Camaroons  with  the  cargo  of  one 
of  the  oil  ships  which  had  gone  ashore  at  the  bar  of  the  Be-  \ 
Bin  river,  and  accordingly,  although  the  policy  contained  the 
most  extensive  liberty  to  touch  and  stay  (n),  they  held  the 
underwriter  discharged  from  all  liability  for  a  loss  thattook 
place  while  the  ship  was  sailing  on  her  homeward  voyage  bom 
Camaroonsj  where  she  bad  taken  in  part  of  her  homeward 
cargo,  for  an  island  in  the  African  coast,  where  she  intended 
to  put  in  for  further  lading  on  her  way  back  to  Liverpool ; 
the  judge,  at  the  trial,  and  the  court  in  banc,  put  the  case 
*(as  far  as  concerns  us  here)  uppn  the  point,  whether  or  not  ^ ' 

the  vessel  in  so  carrying  the  oil  to  Camaroons  had  not  been 
employed  ybr  other  purposes  than  those  mentioned  in  the  policy, 

(m)  Bottoiuley  v.  BoviU,  5  B.  4  Cr.  HfUhtnU  being  deemtd  a  deviation;  and 

210.  vith  liberty  also  for  the  aaid  ship  in  the 

(«)  The  policy  was  *'  at  and  from  lAv-  said  voyagg  to  proceed  and  sail  to  and 

crpool  to  any  port  or  place  of  loading  and  touch  and  stay  at  any  porta  or  places 

trade  on  the  African  coast  and  islands  whatsoever,  and  to  load,  unload,  reload, 

dariBg  her  stay  and  trade  there,  and  at  sell,  barter,  and  exchange  goods  and  pro- 

waA  from  thence  to  her  port  or  ports  of  perty,  dec.  j^rtieulatly  wUk  liberty  to 

disebarge  in  the  United  Kingdom,  unth  «faiuAi>,'' and  with  a  memorandam  "  tAol 

hoot  to  call  at  aU  ports  andpiaees^  bach-  tks  said  vessel  might  bssmpbyedand  used 

amd  forwards  and  forvtards  assd  as  a  londsr  to  any  otktr  skip  or  vossd  in 

in  mmp  order,  fsr  may  pmtrposSf  dks  same  employ,^* 


GMOi  of  deWft-  Tbey  were  clear  that  she  had :  the  meaning  of  the  policjooly 
the  ooMim^  was,  that  she  was  to  be  employed  as  a  tender  i.  e.  tn  amsthug 
^^th^t^  ^^  loading  or  unloading  of  other  sh^f  at  their  port  ofdm^ 
tmnkandttaf,  eAdrg*e  /    not  in  carrying  their  cargo  to  another  poirt,  for 
another  purpose,  quite  inconsistent  with,  and  wholly  inde- 
pendent of,  any  assistance  given  to  them  in  the  ahape  of  a 
tender :  the  moment,  therefore,  the  ship  sailed  for  Camaroom 
that  was  a  deviation,  in  effect,  from  tfa«  p<dicy,  and  the  un- 
derwriter was  discharged,  {o) 

lfthc«hipbe         k  143,  ^e  HOW  comc  to  the  consideration  of  those  cases 

justified  m  ongi-         ' 

naiiy  putting  which  establish  the  position,  that  if  the  ship^  under  the  tenm 
£r%uiwequent  of  the  polxcy^  wos  justified  in  oRiomALLT  visiting  the  port^  her 
thM^  it^y  subsequently  trading j  by  breaking  bulk,  loading  or  unloading 
be  fowign  tothe  goods,  during  the  period  of  her  lawful  stay  therey  although  suck 
of  theadven-  tradings  Sfc.  fMiy  be  foreign  to  the  main  purposes  of  the  ad» 
amount  to  a  de-  Venture^  and  not  specifically  permitted  by  the  policy ,  will  not  be 
ft'cau^^addT.  heldto  amount  to  a  deviation,  unless  it  cause  additional  delay^ 
SfferwIiMJibr  or  otherwise  substantially  mries  the  risk.^ 
Multiaily  varies  Formerly  this  was  otherwise.  Thus,  where  a  ship,  under 
This  was  for.  &  general  liberty  ^'  to  touch  and  stay,^*  was  forcsed  by  stormy 
ni«4y  othe]^  weather  into  a  port  of  distress,  and  obliged  to  remain  then 
Stjtte.Wardeii,  three  weeks,  during  which  she  broke  bulk  and  discharged  a 
sherfffv  Potts,  quantity  of  coals,  with  which  she  was  partly  freighted,  Liord 
5£Bp.0d.         Kenyon  held  this  to  be  a  deviation,  though  no  additional 

(0)  Hamilton  v.  Sbedden,  3  Mees.  &  Wels.  49. 


1  A  vessel  insured  from  the  West  Indies  ''to  a  port  of  disobai^  in  the  Unitei 
States,"  sailed  from  the  West  Indies  to  Savannah,  for  the  purpose  of  there  disposiag 
of  her  cargo,  and  on  her  passage  sustalied  sorne  damage.  She  did  not,  however, 
disoharge  any  part  of  her  cargo  at  Savannah,  but  after  inquiring  into  the  state  of  the 
markets  and  procuring  some  repairs  and  supplies,  staying  only  a  reasonable  time  lor 
those  pniposes,  she  sailed  for  Boston  as  a  port  of  discharge.  The  loss  alleged  occurred 
at  the  entrance  of  Boston  harbor.  It  appeared,  that  while  at  Savannah  the  vesMl 
took  on  board  a  deck-load  of  cotton,  on  freight  for  Boston.  This  latter  fact  was  heU 
not  to  discharge  the  underwriters,  provided  it  did  not  cause  any  dehiy  in  the  voyage 
or  any  increase  of  risk.  In  determining  the  effect  of  taking  the  deck-load  of  cotton, 
the  proper  questk>n  for  the  jury  would  be,  whether  on  the  whde  the  risk  was  increased 
upon  a  balance  of  the  advantages  and  disadvantages  of  that  proceeding.  Lapham  v. 
Atlas  Ins.  Co.  24  Pick.  1.  See  Upton  9.  Commeroiel  Ins.  06.  8  Metcalf,  6t)9; 
Thomdike  9.  Boardman,  4  Pick.  471 ;  Chase  v.  Eagle  Ins.  Co.  6  Pick.  51 ;  Abbou  am 
Sbipp.  (6th  Am.  ed.)  364,  and  note ;  3  Kent,  (dth  ed.)  314 ;  Paine  9.  Cdumbian  Ins. 
Co.  2  John.  264. 

Insumnoe  was  made  am  goods  ca  boaid  a  ship  from  one  port  to  another,  with  U^ 
erty  to  call  at  an  intermediate  port.    The  ahipdiMheiged  her  deok4oa4  at  the 
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cfelaT  WM  caused  thereby,  on  the  inround  that  the  liberty  to  9"^<>^4«^ 

J  ^ »  o  J         lion  tiunui^  OB 

toaefa  at  any  port  could  never    be  extended  to  give  the  thecoostnio- 
assured  a  liberty  of  trading  at  any'port  where  she  happened  giving  it^iy  to 
to  touch*  (p)    So  where  ship  was  insured  from  Gibraltar  ^^^  ''^  *'^' 
to  Guernsey,  ^^  with  liberty  to  touch  and  discharge  goods  at 
Idision  ; ''  and  the  ship  while  waiting  at  Lisbon  for  a  convoy, 
not  only  discharged  a  part  of  her  loading  therci  but  took  m 
fresh  goods  for  Gibraltar,  Lord  Ellenborough    held  that, 
^Hmder  this  policy  ihe  taking  in  goods  at  Lisbon  was  a  devia-       #  375 
tioo,  although  no  additional  delay  was  caused  thereby,  (q) 

These  cases,  however^  are  now  overruled  by  the  following  Bat  it  is  now 
authorities,  which  have  established  the  more  liberal  construe-  lishJibyahe 
tion,4hat  trading  at  a  port  which  the  ship  was  justified  in  f<>Uowingoaaet. 
touching  at,  during  the  time  she  is  justified  in  staying  there, 
even  though  foreign  to  the  purposes  of  the  policy,  is  no 
deviation,  unless  it  gives  rise  to  an  alteration  in  the  risk. 

Ship  and  freight  were  insured  on.  a  voyage  ''from  the  Runev.BeH, 
ship's  loading  port  or  ports  in  the  coast  of  Spain  to  London,    ^"^ 
wdh  liberty  to  touch  4md  stay  at  any  port  or  place  whatever 
wiilumt  being  (teemed  a  deviation*" 

The  ship,  owing  'to  the  long  continuance  of  the  voyage 
from  port  to  port  in  Spain,  fell  short  of  provisions,  and,  to 
procure  the  requisite  supply,  was  necessarily  obliged  to  put 
into  Gibraltar.  While  the  ship  was  staying  ai  OibraUoTj 
taking  in  provisionSf  the  captain  also  took  on  board  some 
diests  of  dollars,  on  freight  The  putting  into  Gibraltar  was 
necessary  and  justifiable  under  the  circumstances,  and  no  ad' 
ditianal  delay  was  caused  by  taking  the  debars  on  board. 
Upon  these  facts  the  court  unanimously  held  that  there  had 
been  no  deviation,  on  the  ground  that  the  ship  bad  gone  into 
Gibraltar  on  a  necessary  occasion,  and  that  th^  takii^  in  the 
doUani  had  not  protracted  her  stay  longer  than  necessity  jus- 
tified, (r) 

(fi)  sua  V.  Warden,  1  Esp.  610.  ett  txtkuio  alunut;  but  even  tlien  it  if 

(q)  SberilT  e.  Pottt,  5  Esp.  05.    This  overraled  by  Laioche  e.  Otwin,  12  Eaat, 

eaw  nay  be  mppoted  to  bave  pioceeded  131. 

puyyoatl»priiiic9letbat«3yrM«ofiiii<w  (r)  Baiae  9.  Bd]»  9  Eaat,  105. 


port,  and  afierwaidt,  from  neoetBity,  pat  into  anotber  part,  wbere  abe  took 
fa  aaotbcff  deck-load,  but  no  delay  of  tbe  voyage  nor  cbange  of  tberiik  was  caused  by 
anb  "■»i^*«^i"c  or  reloading,  and  it  wis  bdd  tbat  tbsra  wis  no  deviatioa.  Cbase  v. 
Eagle  Ins.  Co.  5  Pick.  51. 
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CeflMof  devia-       Lord  EUenborough  put  his  judgment  mainly  on  the  point 

the  construe-      that  the  Tislc  had  not  been  stibskintiaUy  varied  ;    no  additional 

givlog  ^e^to  delay  had  taken  place ;  and,  as  to  the  increased  temptaJUon  io 

touek  and  day,  qj^iq^  caused  by  taking  treasure  on  board,  that  was  not  such 

SSSmcntf  ^^    an  alteration  of  the  risk  as  to  discharge  the  underwriter. 

Coimick  V.  ^  where  a  ship  was  insured  ^'  from  Stockholm  to  New 

ul£i^°347.      York,  it  was  held  no  deviation  for  the  owner  of  live  stoA 

on  board  to  take  in  provender  for  their  use,  while  the  skip^  a$ 

is  customary  on  stuJi  a  voyage j  was  waiting'  at  Elsineur  for  the 

379  *       ^purpose  of  taking  convoy  and  paying  Sound  dues ;  the  wh<4e 

of  such  provender  having  been  loaded  on  board  before  the 

Sound  dues  could  be  paid,  so  that  no  additional  delay  was 

thereby  occasioned,  (s)  • 

It  makes  no  dif.      In  the  case  of  Raine  v.  Bell,  the  policy,  it  will  be  observed 

this  point,         was  on  ship  and  freigh^-^^nd  Lord  EUenborough  laid  stress 

^fcV^n  ship  on  this,  and  expressly  reserved  giving  an  opinion  as  to  the 

orfreigiii, or 4m  effect  of'a  change  in  the  state  of  a  cargo,  upon  a  policy  "  011 

goods  ;"  because  the  taking  in  of  fresh  goods,  in  the  coofse 

of  one  entire  voyage,  where  it  is  not  provided  for,  may  be 

contended  to  constitute  a  different  adventure  from  that  00 

which  the  ship  started  with  her  original  cargo.     The  follow- 

ing  case  resolves  the  doubt  thus  raised,  and  shows  thai  U 

makes  no  difference  whether  the  policy  be  on  goods  or  any  oiker 

subject  of  insurance  ;  but  that  neither  under  the  one,  nor  the 

other,  does  the  taking  in  of  fresh  goods  amotmt  to  a  devia> 

tion,  unless  the  risk  insured  be  either  enhanced  or  varied 

thereby. 

Larocbe  9.  Goods  Were  insured  on  a  voyage  '*  at  and  from  Gotten- 

131.  burgh  to  a  port  or  ports  in  the  Baltic,  with  liberty^  in  case  of 

non-admittance,  to  unload  at  Carlshamn."     After  the  ship 

had  sailed  from  Gottenburgh  with  convoy,  and  while  she  was 

lying  in  Mahnoe  roads  under  orders  of  the  commodore,  one 

afternoon,  just  as  a  signal  had  been  made  to  prepare  for  sail- 

ing  J  a  boat  came  alongside  with  some  boxes  of  indigo,  whidi 

formed  no  part  of  the  original  intended  cargo^  but  had  been 

ordered  by  some  merchant  who  was  on  board  the  ship,  after 

her  arrival  in  Malmoe  roadstead.     Between  the  time  of  giving 

the  signal  to  prepare  for  sailings  and  giving  the  signal  to 

weighs  the  wht>le  of  the  indigo  was  got  on  board,  so  that  no 

(«)  Cormick  9.  Gladstone,  11  East,  347. 
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delay  was  caused  by  taking  it  in,  aad  the  ship  got  under  way  Cmb*  of  devn- 
as  soon  as  she  otherwise  would  have  done :  The  court  held  the  cojmuo^ 
that  this  was  no  deviation  {t)y**  for  the  risk  insured  was  ifei*  ^v^ng'^it^to 
ther  enhanced  nor  varied ;  6ii^  something  was  done  in  the  course  ^gw^ow^^^ay. 
of  the  voyage  which  made  no  difference  in  eithery  and  therefore 
«Mtt  no  discharge  of  the  underwriter's  liability  J'  (u) 

*The  principle  of  mterpretation  thas  established  in  English  *  380 
law  has  received  abundant  confirmation  in  the  jurisprudence 
of  the  United  States.  Thus,  where  a  ship,  under  liberty  to  uJJ^'g^ 
tondi  and  stay,  sold  part  of  her  cargo,  while  detained  in  port 
by  an  embargo  (v),  or  while  waiting  for  necessary  repairs  (tr), 
or  for  fear  of  capture  (x),  saeh  trading  was  held  not  to 
amount  to  a  deviation,  because  proved  to  have  caused  no 
delay  and  no  variation  of  the  risk. 

^  144.  jfii  all  these  eases,  howeoer.  it  must  be  carejuUy  tmder^  '^>  ^^?^*  , 
oiood  that  if  any  additional  delay  is  caused  by  the  trending,  it  deiaf  k  cau^ed 
will  amount  to  a  devtatton.    The  ship,  m  fact,  can  only  be  jus-  &c.  it  will 
tified  in  engaging  in  any  act  of  trading  not  contemplated  by  ^ktloa.  ^ 
the  parties  to  the  policy,  and  unconnected  with  the  main  ob- 
ject of  the  adventure,  on  condition  that  such  trading  shall  be 
completed  during  the  period  of  her    lawful  stay,  at  an  al- 
lowed port,  for  a  justifiable  purpose. 

And  delay  caused  by  such  trading  beyond  the  time  bonA 
fide  necessary  for  accomplishing  the  legitimate  purpose  for 
which  the  ship  visited  the  port,  is  a  deviation.  (^) 

'Bonn  where  the  delay  is  caused  partly  for  a  purpose  connected  '^^  will  be  ao, 

.-_  .         -.  ^,  .  ft  li.       ^^^'^  where  the 

with  the  main  objects  of  the  voyage  insured,  and  partly  for  deiav  u  caused 
another,  which  is  entirely  foreign  to  it,  such  delay  trifi  be  re*  pmpoee^n- 
garded  as  a  deviation.  m^i^objSsts  of 

Tbus,  where  a  ship  was  insured  on  a  West  Indian  voyage  lartry  iS?^*^** 
outwards  ^^  at  and  from  Liverpool  to  Martinique,  and  all  or  oti^«r  entirely 
any  of  the  Windward  and  Leeward  islands,  with  liberty  to  as  by  stayipf 
tow^  at  any  ports  or  places  whatever,''  it  was  held  by  Lord  l^^^u^! 
Ellenborough  that,  though  the  captain,  under  the  policy,  was  |^^*  ^^)y 

the  residue  of 
the  otUuxurdf 
(0  Laracbe  9.  Oswin»  12  EaA,  131.  (to)  f  Kane  v.  Col.  Ins.  Co.  2  John,   and  partly  to 

(«)  PW  Loid  EUenbonwgh,  IS  Eaat,  964.    1  PhUUpa,  Ins.  fi36.  ^^e^rard 

133.  (x)  t  Hughes  «.  Unioo  Ins.  Comp.  3  cargo. 

(9)  t  Kingston  e.  Gerard,  4   Dallas  Wheaton,  159.    1  Phillips,  Ins.  538.  Inglis  9  Vauz 

Rep.  274.     Coody^  MaiiliaU,  180.    1  (y)  Wiiliams  v.  Shee,  3  Camp.  469.  3  Camp.  437. ' 
PhiUips,  Ids.  535. 
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CaMtofdevia- 
tkm  turning  oo 
theconstructkw 
of  clauses  giv- 
ing Zt&sity  to 
touch  ana  Jtoy. 

381* 


.Pilfer  if  DO 
additional  delay 
is  caused. 

Warre  r.  Mil- 
Ur,  4  B.  dc  Cr. 
999. 


Distinction  be- 
tween Ham- 
mond V.  Reid, 
and  Raine  v. 
Bdl. 


quite  justified  in  putting  into  Antigua,  to  dispose  of  the  residue 
of  his  outward  cargo,  yet  be  had  no  right  to  stay  there  longer 
than  was  reasonsble  for  that  single  purpose,  in  order  partly 
to  dispose  of  hb  outward  and  partly  to  procure  a  homeward 
^cargo.  ^^  When,''  said  his  lordship,  ^*  the  disposal  of  hb 
outward  cargo  ceased  to  be  the  sole  reason  of  his  stay,  the 
underwriters  on  this  policy  on  the  outward  voyage  were 
diacharged."  {z) 

But,  il  rio  addilumal  delay  or  variation  of  the  risk  is  caused 
thereby,  the  mere  fact  of  putting  into  a  port  or  place  with  a 
two-fold  purpose,  partly  connected,  and  partly  UDOonnected 
with  the  adventure  contemplated  by  the  policy,  will  not 
amount  to  a  deviation.  Thus,  where  a  vessel  sailing  outwards 
from  London  to  Grenada,  was  insured  on  freight  homewards 
'^  at  and  from  Grenada  to  London,"  and  on  arriving  at  the 
island  (where  there  is  but  one  custom-house)  proceeded  to  de- 
liver her  outward  cargo  in  different  bays  there,  and  was  lost 
in  entering  one  of  these  bays  for  the  two-fold  purpose  of 
delivering  the  remainder  of  her  outward,  and  taking  in  an 
homeward,  cargo,  it  was  held  that  this  was  no  deviation,  but 
that  the  underwriters  were  liable  for  the  loss  of  the  home- 
ward freight,  (a) 

At  first  sight  it  appears  difficult  to  distinguish  between 
the  class  of  cases  of  which  Hammond  t;.  Reid  is  the  leading 
authority  and  those  which  are  governed  by  Raine  v.  Bell.    . 

The  line  of  distinction,  however,  between  them  is,  in 
reality,  sufficiently  clear  and  intelligible.  In  Hammond  v. 
Reid,  and  cases  of  that  class,  the  ship  would  not  have  touched 
at  the  port  at  all  except  for  some  purpose  totally  unconnected 
with  the  main  object  of  the  voyage  insured;  and  the  execution 
of  which  purpose  was  itself  the  sole  cause  of  the  delay.  In 
Raine  v.  Bell,  and  the  cases  decided  on  its  authority,  the 
ship  had  originally  put  in,  and  was  actually  staying  atj  the  port 
for  some  purpose  connected  unth  the  voyage ;  and  while  so  being 
there  for  a  justifiable  and  necessary  purpose,  some  act  was 
done,  which,  though  in  itself  it  might  be  unconnected  with 
the  adventure,  and  not  originally  contemplated  by  the  parties 
to  the  policy,  was  yet  held  not  to  amount  to  a  deviation, 


(g)  Inglis  V.  Vaux,  3  Camp.  437.  4  B.  &  Cr.  538.    S.  C.  at  N,  Pr.  1  Csr. 

(a)  Wane  v.  Millar^  7  Dow  &  R.  1.    &  P.  237. 


case. 
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because  it  caused  no  material  variation  of  the  risk,  and  gave  Cases  of  devia- 
rise  to  no  delay  wbich  would  not  otherwise  have  occurred,  the  conetnic- 
*For  instance,  in  Hammond  v.  Reid,  the  ship  would  never  ^vlng^wSr^w 
have  touched  at  St.  Bartholomew's  at  all,  except  for  the  pur-  <<wc^  g«<<  *^y- 
pose,  — wholly  alien  to  the  object  of  the  voyage  insured^  —  of       *3S2 
procuring  information  for  the  guidance  of  another  adventure. 
In  Raine  v.  Bell,  the  ship,  when  the  didlars  were  put  on 
board,  was  actually  staying  at  Gibraltar  for  provisions,  with- 
out which  the  voyage  insured  could  not  have  been  prosecuted 
and  no  extra  delay  or  risk  was  incurred  by  taking  them  on 
board. 

§  145.  The  principles  of  law,  therefore,  applicable  to  the  ^""jlj^^ji^ 
interpretation  of  these  clauses,  appear  to  be—  bushed  by  the 

1.  That  the  extent  of  the  powers  they  confer  on  the  ship 
to  be  judged  of,  not  so  much  by  verbal  eriticism  on  the 

terms  employed,  (such  as  "  to  cally^^  "  to  touch^^^  or  "  to  touch 
and  stay j^^)  as  by  reference  to  the  true  scope  and  nature  of 
the  adventure  contemplated  by  the  policy. 

2.  That,  however  extensive  the  language  of  these  clauses 
may  be,  they  can  never  confer  a  power  of  visiting  ports  out 
of  that  which,  upon  a  fair  construction  of  the  whole  policy, 
appears  to  have  been  the  course  of  the  voyage  insured  as 
contemplated  by  the  parties ;  nor  can  they  justify  the  ship 
in  visiting  any  port,  even  though  within  the  local  limits  of 
the  voyage  insured,  for  any  purpose  unconnected  with  the 
main  object  of  the  adventure. 

3.  If  the  ship  visits  an  allowed  port  for'  an  allowed  pur- 
pose, no  trading,  breaking  bulk,  landing,  or  loading  cargo, 
however  alien  to  the  main  object  of  the  adventure,  shall  be 
held  to  amount  to  a  deviation,  if  it  be  completed  during  the 
period  of  the  ship's  lawful  stay  in  such  port,  so  as  neither  to 
cause  any  additional  delay,  nor  any  substantial  variation  of 
tberisk. 

4.  If,  however,  such  trading  give  rise  to  any  delay  that 
would  not  otherwise  have  been  incurred,  it  will,  on  that 
ground,  amount  to  a  deviation. 


n 
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*Skct.  v.  Change  cf  Bisk  b^  Delay. 


Chsnoe  of  risk 
by  delay. 

Uareeaonable 
or  anexcused 
delay  in  com- 
mencing or 
prosecuting  the 
voyage  changes 
the  risk,  and 
diacharges  the 
uaderwhter.  * 


In  policies  '*  at 
and/ram  '*  any 
uweasonails 
delay  between 
the  commence* 
ment  of  the 
risk  «<«'»  the 
port,  and  the 
ship's  sailing, 
will  discharge 
the  under- 
writer. 

But  delay  in 
port  for  repairs 
or  any  other 
purpose  con- 
nected with  the 
prosecution  of 
the  voyage,  will 
not. 

In  order  to  have 
this  effect,  the 
delay  must  be  a 
wasU  of  time, 
unconnected 
with  the  pur^ 
put»e8of  the 
voyage. 


$  146.  As  the  sole  ground  upon  which  a  deviation  did> 
charges  the  underwriter  is  that  it  varies  the  risk,  and  as  il  is 
evident  that  the  risk  may  be  as  much  varied  by  a  delay  in 
oommencing  or  prosecoting  the  voyage  as  by  a  local  diver* 
genoe  from  its  prescribed  course^  it  follows  that  every  such 
delay,  if  unreasonable  or  unexeused^  will  discharge  the  na* 
der  writer.* 

In  the  words  of  Chief  J.  Tindal, "  The  voyage,  in  the  com« 
mencement  or  prosecution  of  which  any  unreasonable  delay 
takes  place,  becomes  a  voyage  at  a  different  period  of  the 
year,  at  a  more  advanced  age  of  the  ship,  and,  io  sbort,  a 
different  voyage  than  if  it  had  been  prosecuted  with  reasona- 
able  and  ordinary  diligence ;  the  risk  is  altered  from  that 
which  was  intended  by  all  parties  when  the  policy  was  effeet- 
ed.  (fr) 

With  regard  to  the  cownmencement  of  the  voyage,  it  is  quite 
dear  that  under  an  insurance  ^'  at  and  from,"  any  tmreasam^ 
ble  delay  that  takes  plaoe  between  the  time  at  which  the  iptAkaj 
attaches  on  the  ship  *'  at "  the  port*  and  the  time  at  which 
she  sails  on  her  voyage,  will  amount  to  a  deviation.  Aa  long^ 
indeed,  as  she  is  bona  fide  preparing  for  her  voyage,  as  by 
repairs,  &c.  the  delay  will  be  held  excused,  and  the  under- 
writer  liable  ;  but  if  all  thoughts  of  the  voyage  be  laid  aside, 
and  the  ship  be  still  kept  lying  in  port,  the  underwriter  will 
be  discharged,  (c)  So,  although  the  voyage  may  not  be 
abandoned,  yet  any  waste  of  time^  or  unnecessary  delay  in 
port,  not  excused  by  justifying  cause^  nor  in  any  degree  con- 
nected with  the  purposes  of  the  voyage  insured,  will  be  held 
to  amount  to  a  deviation ;  as  viiiere  a  yacht  lying  in  Brietol 
harbor  was  insured  on  a  voyage  '^  at  and  from  Bristol  to 
London,"  and  did  not  sail  for  five  months  after  the  policy 
was  effected,  (d) 

(b)  Per  Tindal  6.  J.  in  Mount  9.  bar-    v.  London  Ass.  Comp.   1   Atkyns,  54S. 
kins,  8  Bing.  122.  Chitty  v.  Selwyn,  2  Atkins,  359. 

(e)  Per  Lord  Haidwicke  in  Motteavx       (d)  Palmer  9.  Marshall,  8  Bingb.  79; 

317. 


1  See  Earl  v.  Shaw,  1  John.  Cas.  313 ;  Seamans  v.  Loring,  1  Mason,  127. 
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♦When  a  ship,  while  still  engaged  in  her  outward  voyage,  Change  of  iwk 

is  insured  "  at  and  from  "  a  certain  port  for  the  voyage  home,  — - — 

it  is  implied  either  that  the  ship  is  at  such  port  at  the  time  of  ^ 

^      .  •  ».  I  «•        1  .11   1         1  -r    Theconse- 

effectmg  the  poucy,  or  that  she  shortly  will  be  there ;  if,  quenceisthe 
therefore,  owing  to  some  unreasonable  delay  in  the  course  of  ^Ir^ policy 
performing  her  outward  voyage,  the  ship  is  prevented  from  ^"i^ewwd 
arriving  at  the  port  "erf  aurf/rom"  which  she  is  insured'  for  voyage, the de- 
her  homeward  voyage,  until  an  unreasonably  long  time  after  before  the  risk 
tbe  subscription  of  the  policy,  such  delay  unless  excused  by  meaced,  by  the 
some  justifying  cause,  will  be  held  to  amount  to  a  deviation,  ^e^ou^^^jf  *^ 
although  the  outward  voyage  is  totally  foreign  to  the  under- 
writers on  the  homeward  policy,  (e) 

"  The  underwriter,"  says  Chief  J.  Tindal,  "  has  as  much 
right  to  calculate  upon  the  outward  voyage,  on  which  the 
ship  is  then  engaged,  being  performed  in  a  reasonable  time, 
and  without  unnecessary  delay,  in  order  that  the  risk  may 
attack^  as  he  has  that  the  voyage  insured  shall  be  commenced 
within  a  reasonable  time  afler  the  risk  has  attached.  In  either 
case  the  effect  is  the  same,  as  to  the  underwriter,  who  has 
another  risk  substituted  instead  of  that  which  he  has  insured 
against,  and,  in  both  cases,  the  alteration  is  occasioned  by  the 
wrongful  act  of  the  assured  himself.  (/) 

On  the  same  principle,  where  a  policy  ^^  at  and  from  ^^  is  ^joS^of^anm^ 
effected  on  a  ship  while  abroad,  there  can  be  no  doubt  that  a  termediaie  voy- 

1  1        •       1  ^    .         .  ,     1        i       .  •  •  r  "8®  between 

delay  in  the  commencement  of  the  nskj  by  the  interposition  of  the  end  of  the 
an  intermediate  voyage,  would  discharge  the  underwriters  on  ih*e  commence- 
the  ground  of  deviation,  unless,  indeed,  such  intermediate  hJfjSewarf^voy- 
voyage  be  made  according  to  the  regular  and  customary  age  would  dis- 
course  of  trade  on  the  voyage  in  which  the  ship  was  then  derwnter,  on 
engaged,  which  would  be  equivalent  to  notice  to  the  under-  un^eas  sm^h  m- 
writers  that  the  risk  insured  would  probably  not  commence  a^^wJ^^c-^" 
till  such  voyage  should  end.  (§•)  ^'^^^^^  ^y 

That  an  unreasonable  delay  in  performing  the  voyage  in-  Delay  in  the 
sured  is  equivalent  to  a  deviation,  was  expressly  ruled  by  vt^^e^^f  wi- 
Lord  Mansfield,  in  the  case  of  Hartly  v.  Buggin,  in  which,  ^^"**jfc*^*^' 
*the  ground  of  defence  being  the  detention  of  the  ship  as  a  derwriter. 
floating  slave  depot  on  the  African  coast,  his  lordship  said,  Buggin,  Park, 
"  The  single  point  before  the  court  is,  whether  there  has  not  ^^  ^"^  ^' 
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(•)  Mount  V.  Larkins,  8  Biog.   108.        (g)  Vallance  9.  Dewar,  1  Camp.  d03. 
Freeman  v.  Taylor,  ibid.  124.  See  also  8  Bbgh.  121. 

(/)  Per  Tindtl,  C.  J.,  8  Bingh.  122. 
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Ckmmmoitk 

by  delay. 


Soil  does 
equally  at  tMe 
termmatumoi 
the  voyago. 

Sanmebv. 
Boyal  Ex- 
change Com- 
pany, 8  B.  It 
Cr.  119. 


been  what  is  eqfdvtdent  to  a  devkdion  —  whether  the  risk  has 
not  been  varied,  no  matter  whether  the  risk  has  or  has  not 
been  thereby  increased,  (h) 

A  delay  at  the  iemUnaiion  of  the  voyage  ineared  is,  if  mh 
excused  and  unreasonable,  as  much  a  deviation  as  though  it 
had  occurred  ifl  any  of  its  intermediate  stages.  Thus,  where 
a  ship  insured  ^*  at  and  from  Sierra  Leone  to  London ''  was 
delayed  in  the  Thames,  off  Deptford  Dockyard,  from  the  18th 
to  the  87th  of  February,  before  she  was  admitted  into  the 
dock  to  unload  her  cargo,  it  was  not  disputed  that  this  dday, 
if  unexcused  or  unnecessary,  would  amount  to  a  deviation  at 
that,  as  at  any  other,  stage  of  the  voyage,  (t) 


The  delay, 
however,  m 
Older  to  aia< 
charge  the  un- 
derwiter,  must 
be  avriljuland 
unneetitary 
wa»t4ofHme; 
if  it  be  necessa- 
ry for  the  pur* 
poses  of  the 
yoyage,  and 
6<mdjSdEf  in- 
curred with  that 
view,  or  sanc^ 
tionea  by  the 
usage  or  the 
trade,  it  will 
not  be  a  de- 
fence, although 
the  lapse  of 
time  may  be 
considerable. 
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Whether  the 
delay  be  rea- 
sonable or  not 
depends  on  the 
state  of  things 
existing  at  the 
time  and  at  the 
port  where  the 
ship  happens  to 
be. 


§  147.  It  is  only,  however,  an  unreoionabh  or  unexcused 
delay,  t.  e.  a  wilful  and  unnecessary  waste  of  time,  that  will 
amount  to  a  deviation  ;  if  justified  by  necessity,  or  incurred 
band  fide  with  a  view  to  the  purposes  of  the  voyage  insured, 
the  nnderwriter  will  not  be  discharged  by  the  delay,  although 
its  absolute  duration  may  be  very  oonsid^aUe. 

^^  To  discharge  the  policy,"  says  Lord  Ellenboroi:^ 
*^  there  mast  bea  clear  imputation  of  waste  of  time ;  mere 
length  of  time  elapsing  between  the  sailing  of  the  vessel  and 
the  underwriting  of  the  policy,  is  not  of  itself  suj£cient,  for 
it  is  capable  of  explanation."  (j ) 

"  What  delay  will  constitute  a  deviation,"  says  Mr.  J. 
Story,  <^  depends  on  the  nature  of  the  voyage  and  the  usage 
of  trade.  Thai  delay  which  is  necessary  to  accomplish  the 
objecti  of  the  voyage^  according  to  the  course  of  the  tradsy  if 
incurred  bona  fide,  cannot  be  admitted  to  avoid  the  winr- 
once"  (k) 

*So  Chief  J.  Tindal  lays  it  down  in  a  recent  case,  that  the 
"  detention  for  a  reasonable  time, /or  ^  purposes  of  the  adr 
venturcy  must  be  allowed  ;  and,  whether  the  delay  be  reasonaUe 
or  not,  must  be  determined  not  by  any  positive  or  arbitrary  neb, 


(A)  Hartley  v.  Buggin,  Park,  65?,  8th  (t)  Samoels  v.  Royal  Exch.  Comp.  8 

ed.    See  infra ;  and  see,  in  flluatration  B.  &  Cr.  119. 

of  the  same  principle,  Hamilton  t.  Shed-  {j)  Grant  v.  King,  4  Esp.  175. 

don,  3  Mees.  &  Weis.  49.    Phillips  v.  {k)  t  In  Colonial  Ins.  Co.  o.  Gatfett, 

Irving,  7  Man.  &  Or.  338.    &C.8SQ0tt>a  12  Wheaton,  283.    1  Phillips  oa  Ins.  827. 
N.  R.3. 
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but  by  ike  state  of  Aingi  exttting  at  the  time,  at  Hie  part  where  Change  of  mk 
the  ihip  happens  to  ic,"  (I)  *  ^  ^*^' 

The  following  cases  show  that  when  the  delay  is  excused 
by  its  object,  or  is  reasonable  with  reference  to  the  particular 
scope  and  purpose  of  the  voyage  insured,  it  will  not  amount 
to  a  deviation :  — 

A  ship  was  insured,  on  the  15th  of  MaVi  on  a  homeward  Smith  p.Sar- 

ridge  4  ESbd. 

voyage,  "  at  and  from  Pillau  to  London."  The  ship,  which  25. 
was  at  Pillau  when  the  policy  was  effected,  was  obliged  to 
be  thoroughly  repaired  there  before  she  could  sail  on  the 
voyage  insured ;  these  repairs  were  not  completed  till  the 
end  of  June^  when  the  water  in  the  harbor  had  become  so 
low  that  she  could  not  get  over  the  bar,  and  she  did  not 
actually  sail  till  November.  Lord  Kenyon  held  that  this  was 
not  such  a  delay  as  to  discharge  the  policy,  (m) 

A  policy  was  effected  in  August^  1789,  on  an  American  Orant  r.  King, 
ship  **  from  Brest  to  London,"  against  British  capture.  The  ^' 
ship  at  the  time  the  policy  was  effected,  was  lying  in  Brest 
harbor,  then  blockaded  by  the  British,  and  the  main  object 
of  the  policy  was  to  protect  her  against  British  capture.  The 
ship  did  not  sail  till  March,  1790 ;  it  was  contended  that  this 
delay  of  nearly  seven  months  discharged  the  underwriters :  but 
proof  having  been  given  that  the  voyage  had  never  been 
abandoned,  and  that  the  time  had  been  consumed  in  banAfide 
attempting  to  procure  an  American  crew  from  England 
(there  being  no  possibility  of  doing  so  in  France,)  a  special 
jury,  under  the  direction  of  Lord  EUenboroagfa,  found  for 
the  plaintiff.  Lord  EUenborough  told  the  jury,  that  while 
the  vessel  was  in  a  fair  state  of  preparation  ifor  the  voyage,  it 
was  covered  by  the  policy ;  but  if  the  voyage  was  abandoned 
for  a  length  of  time,  the  underwriters  would  be  discharged. 
'*  The  question  whetiier  there  was  an  abandonment  of  the 
^original  adventure  is  to  be  decided,*^  said  his  lordship,  ^^frorn  *387 
a  fair  review  of  all  existing  circumstances  at  the  time  when 
the  voyage  might  reasonably  be  presumed  to  commence. 


(0  In  Phillips  V,  IndDg,  7  Mann.  9l  Gr.       (m)  Smith  v.  Smridge,  4  Esp.  2S. 
•pp.  328. 


1  See  Oliver  if.  Maryland  Ina.  Co.  7  Cranoh.  487. 


Can.  &  p.  496. 
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Chanpofridc   Here  the  extreme  difficulty  of  obtaining  men  is  to  be  taken 

^  ^*^' into  consideration. "  (n) 

The  question  is,       The  matti  point  in  aU  the  cases  is,  to  consider  whether  the 
abandoned,  or    delay  Were  bona  fide  incurred  with  a  view  to  promote  and  carry 
oe^flsariiy  in-    out  the  main  objects  of  the  voyage  insured, 
vfeJi^opiimSte      Thus,  where  a  vessel,  chartered  for  the  timber  trade  be- 
and  cany  out     twceu  this  countrv  and  the  United  States,  was  insured  on  a 

the  main  object  •'  '       , 

of  the  adven-     voyage  "  from  London  to  her  loading  port  in  Vurgmia  and 
Sc^TOderr.       hack  to  London,"  it  was  held  that  her  wailing  fi/leen  months 
TaunT?©^      at  Norfolk,  her  loading  port,  until  an  embargo  was  taken  oflf, 
and  long  enough  afterwards  to  take  on  board  a  cargo  of 
lumber  there,  was  not  a  deviation,  although  the  ship  might 
have  sailed  home  in  ballast  immediately  the  embargo  was 
laid  on.  (o) 
».  Casejj      So,  where  the  captain  of  a  ship,  insured  on  a  trading  voy- 
age to  all  or  any  ports  in  the   North  or  Southern  Pacific 
Ocean,  delayed  one  hundred  and  nine  days  at  one  of  the  ports 
in  those  seas,  in  the  hope  of  getting  permission  to  land  her 
outward  cargo,  for  which  purpose  he  was,  during  that  time, 
negotiating  with  the  government ;  a  special  jury  under  the 
direction  of  Lord  Tenderden,  found  that  the  delay  was  not 
unreasonable,  {p) 
Phillips  V.  ir-         So,  where  a  seeking  ship  insured  on  a  trading  voyage  "  at 
STSJaas*^'    ftod  from  London  to  Bombay  and  thence  to  China  and  back 
to  the  United  kingdom,"  stayed  at  Bombay  for  more  than 
six  months  after  she  was  ready  to  take  in  cargo  there,  for  the 
purpose  of  procuring  a  remunerating  freight,  such  delay  was 
held  to  be  no  deviation,  since  it  was  justified  by  a  purpose 
strictly  connected  with   the    main    object    of   the  adven- 
ture, {q) 
388  *  *In  the  j  urisprudence  of  the  United  States  the  same  principle 

The  law  is  the  has  been  illustrated  by  several  decisions,  which  appear  to  have 
United  States,  proceeded  on  a  very  sound  application  of  general  rules,  (r) 
tainffiLmited   ^hus  if  a  vcsscl  enters  a  port  to  dispose  of  her  cargo,  it 

priceforacaigo 

IS  no  deviation. 

(n)  Grant  v.  King,  4  Esp.  174.  (r)  See  1  Phah'ps  on  Ins.  S26  -  532,  and 

(o)  Schroeder  «.  Thompsoni  7  Taunt  especially  t  Suydam  «.  Marine  Ins.  Co. 

462.  2  John.  143.    1  PhiUips,  Ins.  526.    t  Lap- 

ip)  Bain  v.  Case,  3  Canr.  de  Payne,  ham  v.  Atlas  Ins.  Co.  24  Pick.  1 ;  ^  Oil- 

496.    See  also  f  Suydam  v.  Marine  Ins.  fert  v.  Hallet,  2  John.  Cas.  296 ;  Kingston 

Co.  2  John.  143.    1  Phillips  on  Ins.  526.  «.  Qirard,  4  Dallas,  274.  >     . 

{q)  Phillips  9.  Irving,  7  Man.  de  Gr. 
325. 8  Scott's  Rep.  & 


bsB  been  decided  by  Mr.  J.  Story,  that  the  master  may  stay  CbaiiMorriik 

there  a  reaaonaUe  time  for  that  purpoee,  though  be  meets       ^^^' 

with  no  suoeesB.  In  the  case  alluded  to,  iasiirance  was  made 
on  a  cargo  of  floor  "  from  Alexandria  to  St.  Thomas,  and 
two  other  West  Indian  ports,  and  back  to  the  United  States ; 
and  the  ship  on  arriving  at  St.  Thomas  remained  there 
$eo€nty4%vo  da^s^  during  which  time  the  master  endeavored, 
bnt  with  only  partial  success,  to  dispose  of  his  ontward  cargo 
mi  ike  price  limited  by  his  tndructions :  the  court  held  this 
deby  no  deviation,  although  it  was  proved  that  the  captain 
might  €U  once  have  sold  his  flour  at  half  a  dollar  per  barrel 
less  than  the  limited  price,  (s) 

In  answer  to  the  argument  that  the  delay  to  procure  the  j®S?*'*^^?fe 
limited  price  was  unreasonable,  Mr.  J.  Story  in  delivering  point. 
the  judgment  of  the  court,  says,  '^  In  almost  every  voyage  of 
this  nature,  where  diflerent  ports  are  to  be  visited  for  the 
purposes  of  trade,  and  to  seek  markets,  it  is  almost  universal 
to  prescribe  limits  to  the  price  of  sales.  It  cannot  be  that 
the  master,  if  entitled  to  go  to  a  single  port  only,  is  bound  to 
sell,  at  whatever  sacrifice,  as  soon  as  he  arrives  at  that  port, 
and  within  that  period  at  which  he  may  unload  and  re-load 
a  return  cargo.  He  must,  from  the  very  na,ture  of  the  case, 
have  a  discretion  on  this  subject.  He  is  not  bound  to  sell 
the  whole  cargo  at  once,  whatever  may  be  the  sacrifice,  and 
thus  frustrate  the  projected  adventure.  He  must  exercise 
on  this,  as  in  aU  other  cases,  a  sound  discretion  for  the 
interests  of  all  concerned.  To  be  sure,  if  the  owner  should 
limit  the  price  to  an  extravagant  sum,  or  the  master  should 
delay,  after  all  reasonable  expectations  of  a  change  of  market 
*were  exlingtdshed^  such  circumstances  might  probably  be  left  389  * 
to  a  jury  to  infer  a  delay  amounting  to  a  deviation."  (t) 

k  148.  In  the  preeedimr  cases  the  delay  has  been  held  not  wbere  the  d». 

/^    .     .       ^,  .  i»       A  J*  1    p        t       layisa mere 

to  amount  to  a  deviation,  because  incurred  bona  fide  for  the  unexcuMd 
purposes  of  the  voyage  insnreil ;  in  those  that  follow,  the  ^onnected^ 
delay  was  a  mere  unexcused  waste  of  time,  or  exceeded  what  ]^J^^y^ 
vras  required  for  the  legitimate  purposes  of  the  voyage.  ^^'^  ^^SSST 

Thus,  keejMng  a  ship  off  the  coast  of  Africa  senen  months  as  writer. 

Hartley  v, 

BuKKiiit  Park 
(•)  t  Cotnmbnii  Ins.  Co.  v.  Catlett,  12    aI$o  the  caae  of  t  Ellery  v.  New  Eta^-  on  Ins7692. 

Whealon,  28a    1  Pbfllip*,  Ins.  927.  land  Ins.  Co.  8  Pick.  14.    1  Philh'ito  Int. 

(I)  See  1  PhiOips  on  ina.  S27, 5Q8.  See    SBB. 
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Cbaocec 
by  demjr. 


of  risk 


Hamilton  9. 
Shedden,  3 

49. 


Palmer  v.  Mar- 
shall, 8  Bingh. 
75. 


MoQDt  V.  Lar- 
kins,  ibid.  108. 
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Even  where 
the  ship  quits 
from  necessity, 
the  prescribed 
coarse  of  the 
voyage,  she 
must  pursue 
such  new  voy- 
a^  of  neces- 
sity by  the  most 
direct  course, 
and  in  the 
shortest  time, 
or  the  under- 
writer will  be 
discharged. 

Levabre  v. 
Wflson,  J>ougl. 
284. 


a  slave  d^t,  was  held  to  amount  to  a  deviatba  in  a  slup  in- 
sured on  the  slave  trade,  auch  delay  being  unexcused  by  aay 
special  circumstances,  and  unusual  in  that  trade.  («)  So, 
where  a  vessel  engaged  in  the  African  palm  oil  trade,  with 
liberty  to  act  as  a  tender  to  other  ships  in  the  same  employ, 
was  kept  thirteen  months  in  the  Benin  river,  this  was  held  as 
unreasonable  delay,  though,  during  part  of  such  time,  she 
was  employed  as  a  tender,  (v)  So,  where  a  yacht,  insured 
for  a  voyage  from  Bristol  to  London,  was  kept^oemofi^  in 
Bristol  before  sailing  without  any  reasonable  cause,  this  was 
held  to  amount  to  a  deviation,  {w)  So,  where  the  captain  of 
a  ship,  bound  with  goods  and  passengers  for  Van  Diemaa's 
Land  and  Sydney,  and  chartered  to  bring  back  on  freight  a 
homeward  cargo  from  Sincapore,  in  the  course  of  the  out- 
ward voyage  remained  seven  weeks  in  Hobart  Town,  three 
months  in  another  port  in  Van  Dieman's  Land,  and  three  motiihs 
in  Sydney,  not  for  any  necessary  purposes  of  repair  or  land- 
ing passengers,  iut  for  the  purpose  of  building  a  house  for 
himself  in  Hobart  Totnt,  and  waiting  the  issue  of  two  semUng 
voyages f  on  which  he  ^ad  successively  despatched  a  schooner^ 
equipped  from  the  stores  and  crew  of  his  ovm  ship^  this  was 
expressly  found  on  special  verdict,  to  amount  to  an  unreason- 
able and  unjustifiable  delay,  (x) 

*In  shorty  whenever  the  delay  exceeds  a  reasonable  time^  or  is 
incurred  for  purposes  unconnected  with  the  true  object  of  tfte 
voyage  insured,  it  will  amount  to  a  deviation. 

And  this  rule  is  so  strictly  observed,  that  even  where  the 
ship  quits  from  necessity  the  course  prescribed  by  the  policy, 
she  must  pursue  such  new  voyage  of  necessity  by  the  most 
direct  course,  and  in  the  shortest  time,  or  it  will  amount  to  a 
deviation,  (y)  This  appeafs  by  the  following  well-known 
case :  —  The  CamatiCj  a  French  East  Indiaman,  was  insured 
''  at  and  from  Port  L'Orient  to  Pondicherry,  Madras,  and 
China,  and  at  and  from  thence  back  to  the  ship's  port  or 
ports  of  discharge  in  France."  (z)     On  her  arrival  at  Pon- 


(u)  Hartley  v.  Buggin,  Park  on  Ins.  (x)  Mount  v.  Larkins,  8  Bingh.  106. 

652.  8th  ed.  (y)  3  Kent,  Comm.  (dth  ed.)  315. 

(9)  Hamilton  v.  Sheddon,  3  Mees.  &  (jr)  The  policy  contained  other  tenns, 

Wels.  49.  which  are  not  inserted,  as  being  imma- 

(tff)  Palmer  9.  Marshall,  8  Bingh.  70,  terial  to  the  point  for  which  the  case  it 

155,  317.  here  ciied. 
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dicheny  she  was  found  to  be  so  much  damaged  that  it  became  Change  of  risk 

necessary  for  her  to  sail  to  Bengal  (where  otherwise  she    ^  ^"^' 

would  have  had  no  right  to  go  under  the  policy,)  that  being 
the  only  place  where  she  could  be  properly  repaired.  The 
usual  time  in  which  the  direct  yoyage  from  Pondicherry  to 
Bengal  is  performed  is  about  six  or  seven  days ;  but  the 
Carnatic,  by  touching  and  trading  at  different  intermediate 
ports,  consumed  six  weeks  in  going  to  Bengal,  and  about  two 
nunUhs  in  returning  thence  to  Pondicherry.  Lord  Mansfield  - 
said,  that  even  if  necessity  were  admitted  to  have  been  the 
sole  motive  for  substituting  the  voyage  to  Bengal  in  the  place 
of  that  to  China,  still  it  was  incumbent  on  the  assured  to  have 
pursued  that  voyage  of  necessity  directly,  in  the  shortest  and 
most  expeditious  manner,  and  that  the  delay  in  goings  from 
Pondicherry  to  Bengal,  and  the  repeated  stoppages  by  touch- 
ing at  different  places,  and  trading  there,  were  deviations 
which  discharged  the  underwriter,  (a) 

If  a  vessel  is  driven  out  of  her  course,  it  is  not  necessary  if  a  vessel  is 
that  she  should  retrace  her  route  to  the  point  of  divergence ;  her^cSu^,  die 
but  she  must  prosecute  her  voyage  by  the  safest  and  most  ^^  "*^|,^ 
direct  course  from  the  point  to  which  she  may  have  been  so  point  of  diveq^. 
driven,  (b)     As  every  special  clause  contained  in  the  policy  pursue  her  voy- 
must  be  very  strictly  construed,  it  follows  that,  if  express  saifert^md  most 
permission  be  given  in  the  policy  to  delay /or  a  given  time  f,jj^\h2'ljj^t 
specified  in  the  policy,  any  longer  delay  will  discharge  the  *o  which  she 
underwriters.     Thus,  where  liberty  was  given  in  the  policy  driven. 
"  to  wait  two  months  at  Monte  Video  if  needful,"  a  loncrer  !l[;!f?^P®^ 

'  D       mission  be 

delay  than  the  two  months  was  held  to  discharire  the  under-  ^^en  to  deiav 

.  ^  for  a  specified 

writers.  (C)  time,  any  longer 

delay  will  dis- 
chai^  the  un- 
derwriters. 

•Sbct.  VI.  Change  of  Risk  by  Cruising,  carrying  Letters  of 

Marque,  Sfc. 

6  149.  On  the  principle  that  every  unexcused  departure  change  of  rujc 

'  r  r  J  ■by  cniismg,  otc. 

from  the  usual  mode  of  conducting  the  voyage,'by  which  the  ^  ^^s  fo   eH 
risk  can  be  varied,  amounts  to  a  deviation.  Lord  Kenyon  considered  that 
once  held  that  the  mere  fact  of  carrying  letters  of  marque,  carrying  letten 

(a)  Levabie  «.  Wilson,  Doogl.  284.         Ins.  639.  8th  ed.    1  Phillips  on  Ins.  496. 
{h)  HuTingtoa  v.  Halkeld,   Park  on    Delaney  p.  Stoddard,  1  T.  Kep.  28. 
(c)  Doyle  v.  PoweO,  4  B.  de  Ad.  297. 


996 


DBVIAIION  Am)  QEAJSKtE  OW  BI8K. 


Chugo 

by  delay, 


ofrak 


of  marque  on 
board  a  trading 
ship,  without 
leave  in  the 
policy,  dis- 
charged the  un- 
derwriter, even 
without  actual 
cruising,  be- 
oauae  it  was  a 
temptation  U> 
deviate ;  but 
the  law  is  now 
otherwise,  and 


itisestai 
that  the  mere 
carrying  letters 
of  marque  will 
not,  without 
more,  be  a 
ground  of  dit* 
ohaige. 


392* 


A  merchant 
ship  carrying 
letters  or 
marque  may 
depart  from  the 
course  of  the 
voyage  if  neces- 
sary for  the 
purposes  of 
seUndefence ; 
but  if  she  do  so 
with  a  view  to 
makeprixe 
iMcn'eofMd,  it 
will  be  a  devia- 
tion. 


without  the  cognizance  or  consent  of  the  underwriters,  on 
board  a  ship  insured  on  a  trading  voyage,  was  a  &tal  devia- 
tion,  although  the  ship  was  proved  to  have  never  made  use  of 
such  letters,  nor  ever  to  have  diverged  from  the  usual  track 
of  the  .voyage,  (d)  ^  The  ground  taken  by  his  Lordship  was, 
that  the  carrying  such  letters  of  marque  varied  the  risk  which 
the  underwriter  had  assumed,  by  giving  the  assured  a  iewup' 
tation  to  demote^  of  which  the  underwriter  was  unaware  when 
he  effected  the  policy. 

The  law,  however,  as  thus  laid  down  by  Lord  Kenyoo, 
must  now  be  considered  to  be  overruled ;  even  he  himself,  on 
a  subsequent  occasion,  admitted,  that  the  case  was  decided  on 
principles  which  were  new,  and  which  went  to  the  very  verge 
of  the  law  (e) ;  and  he  refused  to  extend  them  to  a  case  where 
it  clearly  appeared  that  the  letters  of  marque  were  taken  on 
board  without  any  intention  of  cruising,  but  scdely  for  the 
purpose  of  more  easily  procuring  a  crew.  (/)  Later  judges 
*have  demurred  entirely,  not  only  to  the  law  as  laid  down  by 
Lord  Kenyon,  but  to  the  principles  on  which  he  grounds  it 
Mr.  J.  Lawrence  says :  '^  Hbxl  intention  to  deviate  not  carried 
into  effect  will  not  avoid  a  policy,  still  less  can  a  temjdaiUm 
to  deviate."  {g)  And  Lord  Ellenborough  declares,  that,  al- 
though it  was  formerly  considered  that  the  mere  taking  a  let- 
ter of  marque  abroad,  without  the  consent  of  the  underwrite, 
vitiated  the  policy,  from  the  temptation  it  held  out  to  priva- 
teering, yet  that  the  more  general  opinion  now  is,  that  a 
''  mere  irritatum  of  this  sort  shall  not  operate  as  a  devia- 
tion." (A) 

If  a  ship,  engaged  on  a  mere  mercantile  adventure^  carries 
letters  of  marque,  with  the  cognizance  and  consent  of  the 
underwriters,  but  without  any  express  liberty  given  in  the 
policy  so  to  do,  there  appears  to  have  been  some  doubt  as  to 
the  extent  to  which  she  would  be  justified  in  departing  from 
the  direct  course  of  the  voyage  insured. 


{d^  DBBDisoa  p,  ISodigliaiii,  5 T.  Rep.       </)  Moss  v,  Byrom,  ST.  Rep.  339. 

960.  (^)  In  £aine  o.  Bell,  9  EttA,  aOL 

(e)  See  6  T.  Bep.  382.  (A)  Jarratt  v.  Walker,  1  Canqt.  277. 


1  This  doetripe  was  eoquwriy  rsjeoled  in  the 
118;  and  Wiggin  v.  Boaidmaa,  14  Mtm.  U,  14 


QfWi 
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The  trae  principle  appears  to  be,  that  no  departure  from  Change  of  ink 
the  usual  course  of  the  voyage,  caused  by  repelling  hostile  ^^""'°^' — - 
force,  or  even  attacking  an  enemy's  ship,  will  be  held,  under 
Boch  circumstances,  to  amount  to  a  deviation,  provided  what 
is  done  can  fairly  be  attributed  to  motives  of  self-defence :  if, 
however,  it  is  phinly  attributable  to  the  desire  of  profit,  and 
done  with  a  view  to  capture  prizes  for  the  sake  of  gain,  then 
it  will  be  a  deviation. 

'  Thus,  it  is  admitted  on  all  hands,  that  if  a  merchant  ship.  Cruising,  that 
carrying  letters  of  marque,  cruises^  i.  e.  lies  by,  or  departs  rauing^bout  m 
from  the  direct  course  of  the  voyage,  in  hopes  of  meeting  2»"^vIaiiJia** 
with  prizes,  that  is  a  deviation,  (i)  ^^^  *  ^'^^^ 

It  is  equally  admitted,  that  if  an  enemy  comes  in  the  way,  But,if  ao  ene- 
she  may  engage  in  her  own  defence,  and  prosecute  the  en-  l^y^^^tTi^r- 
gagement  to  capture,  even  though,  in  so  doing,  she  may  be  enSSL^^sS?/ 
obliged  to  depart  from  the  direct  course  of  the  voyage,  {j)       defence,  and 

It  appears  equally  clear,  that  if  an  enemy  comes  acrosi  her  engagement  to 
^amrse^  she  may  attack  and  take  him  from  other  motives  This  fouls  ^ 
than  those  of  self*defence,  if  the  so  doing  does  not  involve  coane  o?ibe 
any  departure  from  the  direct  course  of  the  voyage.  (A)  voyage. 

The  really  doubtful  point  is,  whether  a  ship  so  circum-  ,      z' 

^  r'  r  Inauchcaae 

stanced  has  a  right  to  alter  her  course  for  the  purpose  of  she  may  even 

.....  attack  and  cap- 

ehasmg  a  strange  sad.  x^ire^pmided 

In  one  case  that  came  before  Lord  Mansfield,  a  special  %%^^'iM 
jury  held,  under  his  Lordship's  direction,  that  an  armed  mer-  *^''**  ^f^ 
chant  vessel,  insured  on  a  trading  voyage  from  London  to  Qaeiy,  whether 
the  West  Indies,  and  having  letters  of  marque  on  board,  but  ^^^^la^^ 
no  express*  liberty  to  carry  them,  might,  on  discovering  a  JJJ^5»of^* 
strange  sail  in  her  course^  give  chase,  and  continue  such  chase  ^^htuitig  a 
till  she  came  up  with  her,  though  in  the  pursuit  she  was  Loni  Mansfield 
obliged  to  depart  from  the  direct  course  of  the  voyage,  and  ^  ^^^'^  •*** 
bad  once  lost  sight  of  the  sail  she  was  chasing.  (/)  ct^^wL^^' 

In  this  case  the  ship,  though  engaged  in  a  trading  adven- 
ture carried  twenty-two  guns ;  and  it  appeared  that  though 
her  instructions  were  not  to  cruise,  but  to  proceed  direct  to 
the  West  Indies,  yet  she  was  also  ordered,  in  the  event  of  her 
meeting,  or  coming  in  sight  of  any  enemy's  ship,  to  chase, 

(0  Cockv.  Townson,  Park,  630. 8tb  ed.        (»  Jolly  v.  Walker,  Park,  630.  Sth  ed 
Km  to  what  constitutes  cmising,  see  Syefs    Parr  v.  Anderson,  6  East,  202. 
9.  Bridge,  0ougl.  dOB.  (A)  JoHy  v.  Walker,  Park,  630  Sth  ed. 

(/)  nMd. 
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GbuiseofrMc 
bycruHiogi&c 

LofdEUenbo- 
roiuii  coDsid- 
ered  that  she 
would  not  be 
joAttfiedia 
doing  so  for  the 
merQ  parpoMs 
of  eapiurs,  but 
that  It  would  be 
otherwise  if  she 
did  it  in  order  to 
fngfaten  off  the 
enemy  by  a 
showofoottfl- 
denoe. 

Parr  v.  Ander- 
son, 6  East, 

aoi. 


Law  on  this 
point  as  laid 
down  by  Mr. 
J.  Story  in  the 
United  Sutes. 


394* 


Delay  to  inan 
a  prize  which 
the  merchant- 
man was  justi- 
fied in  captur- 
ing will  not 
amount  to  a 
deviation. 


take,   and  make  prize  of   such  enemy's  ship,  if  in  het 
power. 

Id  a  case  that  aubeequently  came  before  Lord  Elleoborough, 
in  which  a  merchant  ship,  insured  on  a  purely  trading  ad- 
venture, but  carrying  letters  of  marque  under  an  express 
liberty,  on  seeing  a  strange  sail  a  quarter  of  a  point  on  her 
lee  bow,  altered  her  course  to  that  extent,  and  gave  chase; 
his  Lordship  was  strongly  inclined  to  think  that,  if  this  depart- 
ure from  the  course  was  for  the  purpose  of  hostile  capture, 
it  was  a  deviation ;  but  if  it  were  bonifide  for  the  purposes  of 
defence,  as,  by  making  a  show  of  confidence  to  deter  the 
enemy  from  attack,  or  with  a  view  to  obtain  some  advantage 
in  the  conflict,  or  the  like ;  in  that  case  it  was  no  devia- 
tion, (ni) 

The  subject  has  occupied  the  attention  of  the  courts  of  the 
United  States  (n),  and  the  law  been  laid  down  by  Mr.  J. 
*Story  in  the  following  terms :  —  "  Whether  a  vessel  be  com- 
missioned or  not,  she  has  a  right  to  repel  any  attempt  of  an 
enemy,  and  to  protect  and  defend  herself,  by  all  reasonable 
precautions,  against  a  meditated  hostile  attack.  If  a  vessel, 
supposed  to  be  an  enemy  cruiser,  be  in  sight,  and  apparenily 
intend  to  attack  a  merchant  vessel,  the  master  of  the  latter  is 
bound  to  exert  his  best  skill *and  judgment  as  to  the  time  and 
mode  of  his  defence  ;  and  if  be  act  honestly  and  fairly,  he 
will  be  justified,  whatever  may  be  the  event.  He  is  not 
bound  to  endeavor  to  make  his  escape  in  the  first  instance : 
and  on  failure  of  this  to  meet  the  enemy.  He  may  lay-to  or 
chase  the  enemy,  if  he  deem  that  the  most  eifecCual  way  to 
secure  his  object.  The  only  question  in  cases  of  this  nature  is, 
whether  what  is  done  is  fairly  attributable  to  motives  of  self 
defence^  or  to  motives  of  another  nature  —  such  as  a  desire  to 
profit ;  if  the  latter,  then  it  is  a  deviation  (o) : "  and  the 
learned  judge  accordingly  held  that  delay  for  the  purpose  of 
manning  a  prize  justifiably  captured  by  a  merchant  ship  car- 
rying letters  of  marque,  but  without  express  liberty  so  to  do, 
was  no  deviation  ;  for  the  right  to  make  the  capture  at  all, 
drew  after  it  the  right  to  make  the  capture  efieetual ;  and  it 


(m)  Parr  v,  Anderson,  6  East,  201.  Mason,  Bep.  290,  cited  in  1  Phillips  on 

(n)  See  the  cases  of  f  Wi(^in  v,  Amorj*,  Ins.  544  -^  596. 

13  Mass.  Rep.  127.    Wiggin  v.  Boardman,  (o)  See  the  above  in  1  Phillips  on  Ins. 

14  Mass.  Rep.  12.    Haven  v.  Holland,  2  546. 
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would  be  meet  mischievous  to  the  interests  of  trade  to  dis-  change  of  ruk 
oourage  men  from  making  a  gallant  defence,  from  the  know-    y  '^"««pgi — ; 
ledge  that  in  no  event  could  they  reap  a  reward  for  their 
victory,  (p) 

In  the  last  edition  of  his  Commentaries,  Chancellor  Kent 
speaks  of  this  ease,  as  having  confided  to  the  captain  a  pretty 
enlarged  discretion  as  to  the  best  mode  of  defence,  and  one 
carried  to  the  very  verge  of  the  law  (q) ;  but  the  decision 
•eems  conformable  to  the  spirit  of  the  maritime  law,  if  not  to 
the  very  letter  of  the  earlier  anthorities. 

§  150.  The  cases  hitherto  considered  have  been  principally  Crms  ofdeyia. 
those  in  which  the  policy  has  contained  no  clauses  empower-  oo  the  coo- 
ing  the  ship  "  to  cruise,"  "  to  carry  letters  of  marque,"  &c.    ^SiJiSu^ 

♦The  general  rule  of  construction  with  regard  to  all  such  Si^^^^'lTif^^ 
permissions  is,  that  they  should   be  construed  strictly,  and  carry  uutrs  of 
cannot  be  extended  beyond  the  plam  meanmg  of  the  words      #  ggg 
as  applied  to  the  subject  matter,  so  as  to  give  them  an  ex-  These  clauses 
pansion  beyond  what  the  parties  can  be  supposed  to  have  ^mrtrued!^^  ^ 
oontemi^ated.  (r) 

Thus,  where  a  ship  was  insured  ''with  a  liberty  to  crm$e  Syen  v.  Bridge, 
six  tredb,"  this  was  held  to  mean  six  mee)i»  successively  from  ^^^^  ^'  ' 
the  commencement  of  the  craise.      ^  The  meaning  of  the 
daose,"  said  Lord  Mansfield,  "  is,  I  will  excuse  a  deviation 
for  six  weeks."  (s) 

A  ship,  insured  on  a  slaving  voyage,  '*  with  or  without  Construction  or 
letters  of  marque,"  while  pursuing  her  voyage,  saw  a  sail  ^^^JT^^A. 
which  afterwards  proved  to  be  an  enemy,  about  a  quarter  of  *^  '^V,  ^^ 
a  point  on  her  lee  bow.     The  ship,  on  this,  altered  her  course  Parr  v.  Andel^ 
about  a  quarter  of  a  point,  and  gave  chase  for  about  a  quar-  under  suck 
ter  of  an  hour,  when  she  abandoned  it,  and  returned  into  the  ^^g'j^hip ' 
diiect  course  of  the  voyage  insured.     Lord  Ellenbrnough,  at  alter  her  coune 
the  trial,  and  afterwards  in  banc,  was  strongly  inclined  to  strange  sail? 
think  that  this  was  a  deviation,  and  he  expressed  it  as  his 
opinion,  ''  that  under  such  a  liberty  of  carrying  a  letter  of 
marque,  no  deviation  from  what  would  otherwise  be  the 
natural  and  ordinary  course  of  the  voyage,  for  the  purpose  of 
pursuing  (in  quest,  and  for  the  chance  of  a  prize,)  vessels 

(p)  tHavenv.  HoUaod,  2Masoii,Bep.       (r)  Per  Lord   EUenboroagh  in  Law- 
399.  rence  v.  Sydebothem,  6  Bast,  51. 

(f)  3  Kent  (5Ui  ed.)  S16.  (•)  Syers  v.  Bridge,  Dough  037. 
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ciMnfe  oTriric    which  at  the  time  of  instituting  such  pursuit,  were  not  even 
'^l^^!^'^-^—^  known  to  belong  to  the  enemy,  was  warranted."  (t)     In  the 
doubt,  however,  as  to  the  real  meaning  attached  in  the  mer- 
cantile world  as  to  this  liberty  to  carry  letters  of  marque,  his 
It  b  dew  that    lordship  directed  a  new  trial,  (u)     The  case,  as  Mr.  Park 

under  such  '^  ^    '  ' 

cJauM  eruinng  jnforms  US,  accordii^ly  came  on  for  a  new  trial,  but  was  de* 
devmtioa.  cided  ou  a  different  point,  for,  upon  the  evidence  at  the  se- 
cond trial,  it  appeared  that  the  ship  had  clearly  been  engaged 
in  cnnringi  which,  of  course,  discharged  the  underwritersi 
and  put  an  end  to  all  questions  as  to  the  construction  of  the 
clause,  (t;) 
396*  *When  such  clauses  contain  an  express  permission  to  do 

chtuM'conum  ^'^*°  Specified  things  named  in  the  policy,  the  principle 
an  expren  per-  expTtssio  wmu  tit  excbuto  olUrius  applies,  and  the  peraiissioo 

mnsion  to  do  .  , 

certain  «peci.     caunot  be  extended  to  any  object  not  mentioned  in  the 

fled  thiosB,  the         v 
prwcipie7«r.       policy. 

£iNm/Jf?w/f^      Thus,  where  a  ship  was  insured  on  a  slaving  and  trading 

fMtf,  applies,  adventure,  "  with  or  without  letters  of  marque,  with  leave  to 

ffiiMBion  cannot  ckosej  Capture^  and  man  prizes,"  Lord  EUenborough   hdd, 

any^bject  no^  that  this   permission  did  not  authorize    the  captain,  after 

te°^l^^  having  taken  a  prize,  to  skorien  sail  and  Ue  to,  in  order  to 

lAwrence  v.  keep  company  with  the  prize  while  convoying  her  to  port, 

e^Eaatji^  although  the  port  to  which  he  was  so  convoying  her 


d^l^JJ^  within  the  limits  of  the  voyage  insured,  (w)  "  On  the  short 
and  man  >*  point  of  the  casc,"  says  Lord  EUenborough,  '^  my  opinion  is, 
autboritv  to  tkot  a  liberty  to  ohastj  capture^  and  numj  cannot  be  extended 
JSIJ^  °^^  beyond  what  is  necessary  for  the  performance  of  those  acts, 
and  that  the  convoying  the  prize  afterwards  does  not  neces- 
sarily arise  out  of  such  liberty."  (x) 
Unless  such  In  a  similar  case,  however,  in  the  United  States,  it  has 

coune  of  the      been  held,  and  apparently  on  good  grounds,  that  the  mere 
^^)^*^'  act  of  convoying  a  prize*  to  port  under  such  liberty,  is  not 

per  se  a  deviation,  and  will  only  be  held  so  when  it  in- 
volves delay,  or  departure  from  the  direct  course  of  the 
voyage,  (y) 
Where  a  ship  was  insured  for  the  Southern  whale  fishery, 

(()  6  East,  205.  («p)  Lawrance  v.  Sydebothnm,  6  EM, 

(«)  Parr  v.  Anderson,  6  East,  20.  44. 

(«)  Parle,  632.  8th  ed. :   and  see  as  (s)  Ibid.  SSL 

above,  1  Phillips  on  Ins.  546.     3  Kent  (y)  f  Ward  v.  Wood,  13  Mass.  Befi. 

(5th  ed.)  315.  539.    1  FhiUipa  oa  Ins.  547. 
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with  leave  to  carry  letters  of  marque,  and  ''  to  cruise  for,  Change  of  risk 
cbase,  capture,  roan,  and  see  irUo  port  any  enemy's  ships,"    ^^^"'"°^' 
it  was  held,  that  this  did  not  authorize  the  ship  to  remain  in  <<  capture,  man, 
port  while  a  prize,  which  she  had  made,  was  receiving  neces-  S^^pJS^ 
sary  repairs  there,  but,  at  most,  only  extended  to  sednir  the  doesnoiauthor- 
prize  moored  safely y  and  giving  the  necessary  orders  for  her  the  port  uii  the 


final  destination,  (z)  ^m"  ^ 

So,  where  a  ship,  also  insured  for  the  Southern  whale  JjJ[|^"i* 


fiebery,  with  liberty  *^  to  chase,  capture,  and  man  prizes,  &c.,  Campb.  264. 
and  a1$o  to  cruise  thirty ^one  days^  either  together  or  sepa^  this^cape 
^ate.   anywhere  and  in  any  latitude  on  the  outward  bound  Horn,  under  a 

^  ^  •'  uberty  to  crane 

passage^  on  this  side  of  Cape  Horn"  lay  to  for  nine  days,  for  on  the  other,  is 
the  purpose  of  capturing  a  prize,  off  a  port  within  the  limits  Hibbert  o.  Hal- 
of  her  fishing  ground,  but  on  the  other  side  of  Cape  Horn,  Jj^y.^Tiam. 
the  court  held  :  1st.  That  such  lying  to  was  not  within  the      #  397 
liberty  to  chase,  capture,  or  man,  but  was  a  cruising;  2d. 
That,  as  such,  it  came  within  the  clause  giving  liberty  to 
cruise  for  thirty-one  days  on  this  side  Cape  Horn,  and,  there- 
fore, that  having  taken  place  on  the  other  side  of  Cape  Horn, 
it  was  a  deviation,  (a) 

From  the  above  cases  it  has  sufficiently  appeared  that  the  ^"  ^^^  "^^^^^ 

•'      '^'^  apparently  may 

real  ground  of  the  underwriters  discharge  is  change  of  risk;  increase  the 
any  change  of  risk  accordingly,  though  not  arising  from  any  ducharge  the 
of  the  causes  hitherto  considered,  will  be  a  good  defence  to  rh°ci*ghritmay 
the  action,  if  the  underwriter  can  show  it  to  have  arisen  from  S!nuibiitLl*to* 
the  fault  or  with  the  knowledge  of  the  assured,  but  not  th«ioM,uniew 

,  m*  X  '  3      t  !«.«     It  can  be  shown 

otherwise.  Thus,  where  it  appeared  that  three  Spanish  tohavearuen 
prisoners  of  war,  w^ho  had  been  taken  on  board  on  parole,  ^igenS^ 
without  the  knowledge  of  the  underwriters,  had,  together  {^el^onhe 

with  the  crew,  mutinously  ran  the  ship  ashore,  and  the  in-  5?*"/*^-     , 

'  '^  .       r  Touimin  9.  In- 

sured on  the  goods  brought  an  action  for  loss  by  barratry,  giis,  1  Campb. 

Lord  EUenborough  held,  that,  though  the  taking  the^e  men 

on  board  might  slightly  have  increased  the  risk,  yet,  as  there 

was  no  culpable  intention  in  taking  them  on  board,  in  the 

first  instance,  nor,  any  gross  negligence  in  watching  them 

afterwards,  the  underwriters  could  not  defend  themselves  on 

the  ground  that  the  risk  had  been  thereby  varied,  (b) 

(z)  JarraU  v.  Ward,  1  Camp.  264.  (b)  Touimin  v,  Inglis,  1  Camp.  421. 

(a)  Hibbert  9.  Halliday,  2  Taunt  428.    See  post.  Part  III.  Chap.  I.  Loss  by  Bur- 

ratry. 

t 
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Sect.  VII.  Cases  that  justify  a  Departure  from  the  usmi 

Course  of  the  Voyage* 

Art.  1.   What  Degree  of  Constraint  excuses  Detriation. 

Cttei^at  jii».  §  151.  As  we  have  seen,  by  the  definition  already  given, 
fram  the  luuid  it  <is  only  a  voluntary  and  unexcused  departure '  from  the 
^^a^^  ^course  of  the  voyage  which  will  amount  to  a  deviation,  so  m 

Ilk  only  a  V0/-   to  discharge  the  underwriter  from  all  subsequent  loss. 
neuZrSevS^      If  produced,  however,  by  the  ignorance  of  the  captain, 
dSa  ^^e^un-  ^owever  gross,  it  will  not  be  the  less  considered  a  voluntary 
derwnter.         act  On  the  part  of  the  assured,  for  it  was  their  fault  not  to 
A  d7  -  '    '     ^^^^  appointed  a  competent  captain.^    Hence,  where  a  ship, 
notexciMedby   insured  ou  a   voyage  ^^  from  London  to  Jamaica,"  with 
nuiM  of  t^^    directions  to  proceed  direct  to  the  latter  place,  was  driven 
T^mvl  Royal   ^"^  ^^  ^^^  coursc  by  strong  currents  and  other  circumstances, 
CoC?*T'  7  T    ^^^  P^'"^  between  the  Grand  Canary  and  Tenerifie,  from 
Rep.  505/      '  which  point  the  direct  course  to  Jamaica  was  foutt-west, 
instead  of  taking  which  the  captain  ignorantly  bore  up  for 
Santa  Cruz,  which  lies  thirty  miles  to  the  northwest ;  this 
was  held  to  be  a  deviation,  (c) 

(c)  Phyn  9,  Royal  Exch.  Ass.  Comp.  7  T.  Rep.  50& 


1  Mere  poipoaes  of  ooDTenieDce  will  not  excuse  a  deviation,  nor  will  aoy  thing  bat 
actual  oecewity.    Kettell  a.  Wiggin,  13  Mass.  68, 72 ;  Stocker  v.  Harris,  3  Man.  400. 

'  In  Brazier  v.  Clap,  H  Mass.  1,  9,  Blr.  Justice  Sedgwick  said,  —  '*I  believe  that  in 
all  instances,  where  a  captain  of  ordinary  skill  and  discretion  fonns  the  best  judgment 
that  he  can,  under  the  existtng  circumstances,  for  the  interest  of  all  coooenied,  the 
contract  of  insurance  remains  unimpaired  by  his  pursuing  that  judgment."  Applying 
this  to  a  question  of  deviation,  he  remarked,  •—  "  Tlie  most  skilful,  discreet,  and  prudent 
master  may,  and  probably  in  almost  all  long  voyages  does,consmit  mistakes,  by  wbioh 
his  ship  ^ay  be  taken  out  of  the  most  direct  and  shortest  course.  Sach  is  not  a 
deviation  that  will  discharge  the  underwriters."  See  to  the  same  efiect  Turner  a. 
Protection  Ins.  Co.  25  Maine,  515 ;  1  Phfl.  Ins.  513,  514. 

**  On  the  other  hand,"  said  Mr.  Justwe  Sedgwick,  in  the  above  caae  of  Braaer 
t;.  Clap,  "  if  the  deviation  happened,  either  from  the  want  of  skill,  or  the  gross  igw^ 
ranee  of  the  captain,  that  would  doubtless  defeat  the  claim  of  the  plaintiA  [the 
ioKired]  to  recover.  For  among  other  things  which  the  law,  from  the  nature  of  the 
contract  of  insurance,  imposes  as  obligations  on  the  insured,  is  the  duty  to  provide  a 
master  of  competent  skill,  prudence,  and  discretion  to  navigate  the  vessel ;  and  if  any 
loss  takes  place  which  may  be  justly  supposed  to  have  happened  from  a  master  of  that 
character  not  having  been  provided,  the  underwriters  are  not  responsible  for  IL  If 
the  captain  honestly  exercised  the  best  judgment  he  bad,  and  did  really  believe  that 
the  two  routes  were  indifferent,  and  therefore  the  deviation  is  imputable  to  mistake,  it 
would,  in  my  judgment,  when  compared  with  the  facta  which  are  estabUshed,  be  mcb 
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It  is,  however,  only  when  it  is  voluntanf  or  unexcused  that  9**~ j''**  J"*- 

-m  *.  .  i.     ,  .„    .  .       tify  a  departure 

a   departure  from  the  course  of  the  voyage  will  have  the  from  the  usaai 
effect  of  discharging  the  underwriter ;  if  necessiated  either  by  voyage?    ^ 
nufral  or  physical  force^  or  excused  by  a  justifying  causey  it  a  deviaUon 
will  never  have  that  effect.  Suh^by^ral 


ii  iter  mutaverit  magister  ex  aliqua  justa  et  necessarift  foi^e^^^- 
cansa,  puta  ex  causa  refectiohis  navis,  vel  ad  evitandam  maris  ^."^^  by  a  ji». 

.  tuyiag  cause,  if 

tempestatero,  vel  ne  inciderit  in   hostibus,  in  istis  casibus,  no  discbarge. 
matato  itinere,  tenetur  assecurator.  (d) 

^*  There  is  not,  probably,  any  exception  to  be  met  with," 
says  Chancellor  Kent,  '^  to  the  application  of  the  general 
rule,  that  if  the  vessel  departs  from  the  usual  course  of  the 
voyage  from  necessityj  and  departs  no  further  than  thai 
necessity  requires^  the  voyage  will  still  be  protected  by  the 
policy."  («)  ^ 

The  delay,  or  departure  indeed,  must  be  strictly  comroen-  ^ricU^^^wMn^ 
sarate  with  the  necessity  that  justifies  it  ;^  there  must  be  no  meiuurate  with 
waste  oftimcy  nor  any  needless  divergence  from  the  course  of  that  justifies  it 
the  voyage.  (/) 

*Upon  these  principles  there  is  no  doubt :  the  only  difficulty       *  399 
18  in  ascertaining  «- 

L  What  degree  of  force  or  constraint  will  amount  to  such 
an  unavoidable  necessity  as,  on  that  ground,  to  justify  a 
departure  from  the  course  of  the  voyage. 

II.  What  circumstances,  short  of  such  unavoidable  necessity, 

(<0  Rocca«,  not.  92,  SO,  cited  by  Eineri-       (#)  In  t  Bofainsoa  «.  Marine  Ins.  Comp. 
goo,  chap.  ziii.  sect.  15.  vd.  ii.  p.  94.  ed.    2  John.  89. 

1827.  See  also  Beneck«,  System  des  Asse-  .     (/)  LaTrabre  v,  Wilson,  Dougi.  284. 
caranz,  chap.  viii.  sect  2.  vol.  ii.  ed.  1807. 


eridenoe  of  gross  want  of  skill,  or  of  gross  ignorance,  or  of  both,  as  to  aflbrd  no 
excuse  for  the  deviation."    See  Riggin  v.  Patapsco  Ins.  Co.  7  Hair.  &  John.  279. 

>  See  Tuner  v.  Protection  Ins.  Co.  25  Maine,  515. 

When  the  safety  of  life  and  property  requires  an  instant  and  entire  departure  from 
the  course  of  the  contemplated  voyage,  it  is  the  duty  of  the  master  to  seek  the  nearest 
bnd,  which  he  can  hope  to  reach,  if  the  peril  be  so  great  as  to  outweigh  all  other 
considerations ;  and  he  should  proceed  directly  on  his  new  course  without  delay  or 
deviation,  unless  prevented  by  ^me  unforeseen  obstacle.  But  if  the  state  of  the 
weather  be  such  that,  in  the  judgment  of  the  master,  it  would  be  more  safe  to  seek 
another  port  it  would  then  become  his  duty  to  attempt  to  reach  it.  Turner  v.  Pro- 
tection Ins.  Co.  25  Maine,  515. 

*  Maryland  Ins.  Co. «.  Le  Boy,  7  Cranch,  30 ;  Stocker  v.  Harris,  3  MaM.  409, 418 ; 
Oiiver  «.  Maryland  Ins.  Co.  7  Cnmch,  400. 
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GasMthatjas-    will  ezcuse  the  ship  in  departing  from,  or  delaying  the  usual 

tify  a  departure  -    .  *^  '  °  '  ^     ^ 

from  the  usual    coarse  of  the  voyage. 

o»an»orthe         ^    WUh  regard to  tDhoi  iminmU  to on uHavoidobU  necessity, 
What  amouniT  ^^^  following  cases  have  been  decided  in  this  conntry :  — 
Sc*neceMit^'*w      Where  the  crew  of  a  letter  of  marque  mutinously  insisted 
as,  on  that  '     on  their  captain's  returning  home  with  a  prize  he  had  taken. 

ffround,  to  jus-  i  o  a 

tify  a  deviaUon.  instead  of  proceeding  on  the  voyage,  and,  on  his  remonstrat* 

S^ua  crew"**  ^^S  fofced  him  to  submit :  this  compulsory  return  was  held 

not  to  be  such  a  deviation  as  to  discharge  the  underwriters,  {g) 

So,  where  a  crew,  dreading  the  attacks  of  pirates,  if  they 

pursued  their  voyage,  €dl  left  the  ship  and  refused  to  return  to 

her^  unless  the  captain  would  promise  immediately  to  sail 

back  to  the  home  port :  his  returning  thither  in  pursuance  erf 

such  promise  was  held  no  deviation,  {h) 

Being  carried         Where  a  neutral  ship  was  carried  out  of  her  course  bv  a 

out  ot  course  by  *^  ^  /.  i       .  "    i« 

a  ship  offeree.  British  cruiser,  and  detamed  in  a  port  far  out  of  the  limits  of 
the  policy  for  about  six  weeks :  this  was  held  to  be  no  devia- 
tion, having  been  caused  by  overruling  necessity,  (t) 

Mere  Olden  by      On  the  Other  hand,  where  the  master  of  a  merchant-ship, 

a  king's  ship  to  '  ■ ' 

a  merBhantinan  while  he  lay  at  a  port  in  Iceland  taking  in  his  loading,  was 

fy^g  necessity.  Ordered  by  the  captain  of  a  king's  ship  to  go  out  to  sea  and 

examine  a  strange  sail  in  the  offing  bearing  enemy's  colors, 

which  he  did,  without  any  remonstrance  on  his  part,  or  any 

threat  of  force  on  the  other,  his  so  doing  was  held  to  amount 

to  a  deviation,  {j) 

Sf  ^de^^^       On  the  whole,  therefore,  it  appears,  that  when  a  deviation 

on  this  ground,  is  sought  to  be  justified  on  the  ground  of  unavoidable  ne- 

fo^mus^  be     cessity,  it  must  be  i^hown  that  a  degree  of  force  was  exercised 

wwSl^e^mas.  ^^owards  the  captain,  which  either  physically  he  could  not  resist, 

SSIto^  to^  or  morally^  as  a  good  subject,  he  ought  not  to  resist,  {k) 

oouidiiotfOr  As  regards  the  general  circumstances  which  will  justify 

good  subject,  be  a  deviation  besides  those  enumerated,  several  cases  have  been 

•  wag  t  not  to  re-  jg^jjjgj  ^  |Jjq  United  States,  which  carry  out  and  illustrate 

400  *  the  principles  thus  established  :  those  referred  to  in  the  sub- 
joined note  will  be  found  exceedingly  useful  in  the  practical 
elucidation  of  the  subject  (/) 

(^)  Elton  9.  Brogden,  2  Strange,  1264.  {i)  ^  Lord  JEUenboioiigli,  2  Camp. 

(A)  Driscoa  v.  Bovfll,  1  Bos.  &  Pnfl.  351. 

313.  (I)  t  Winthiop  v.  Union  Ins.  Comp.  2 

(t)  Scott  V.  Thompson,  1  Bos.  &  Pull.  Wash.  C.  C.  7,  cited  in  1  Phillips,  Ins.  SS2. 

N.Rep.lSL  t  Lee  V.  Gray,  7  Mass.  Rep.  348.    1  Phil- 

(j)  Phelps  V,  Aoldjo^  2  Camp.  390.  Ups,  9M.     Wiggin  v.  Amonr,  13 
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Art.  2.  What  CauseSy  short  of  Constraini^  excuse  Deviation* 

h  152.  In  cases  where  the  departure  from  the  course  has  9^^  T^^ 

f,  justify  d6VMl* 

not  been  caused  by  actual  force  or  constraint,  moral  or  phy-  tioo,  apart  from 
aical,  it  may  be  laid  down  as  a  general  rule,  that  it  cannot  ac^Jai^roe  or 
he  excused^  unless  the  state  of  circumstances  be  such  as  to  leave  *^*^'*''^'^^^ 
the  master  no  aJiemative^  as  a  reasonable  and  prudent  nurn^ 
exercising  a  sound  judgment,  and  acting  for  the  best  interest  of 
uU  concerned,  but  to  depart  from,  or  delay,  the  usual  course  of 
the  voyage.^ 

The  circumstances  which,  short  of  actual  constraint  and 
force,  have  generally  been  held  to  excuse  a  deviation,  may  be 
thus  enumerated  :  -^  1.  Making  apart  to  refit ;  2.  Or  to  recruit 
the  crew  when  generally  disabled  by  sickness,  tfc. ;  3.  Stress  of 
weather  ;  4.  Endeavoring  to  avoid  capture ;  ^  5.  Or  to  join 
convoy ;  6.  Or  to  succor  ships  in  distress, 

1.  Making  a  port  to  refit. 

The  going  into  a  port  out  of  the  usual  course  for  necessary  Omng  loto  a 

J  .         1  -11  1.  .  «  ,        r    port  out  of  the 

repairs,  and  staymg  there  till  such  repairs  can  be  completed,  usual  coune  of 
is  never  held  to  be  a  deviation,  provided  it  be  made  plainly  refit^ii^not  a' 
to  appear  that  such  repairs  could  not,  under  the  circumstances,  ^^^^^^ 
be  obtained  at  any  other  port  in  the  course  of  the  voyage,  neceisary,  and 
and  that  the  ship  did  not  delay  in  such  port,  for  a  longer  needlessly 
*time  than  was  requisite  to  obtain  such  repairs  as  were  abso-  o^ig'them  Sam- 
lutely  necessary  to  enable  her  to  proceed  on  her  voyage.  (»)*  ^^'.^.^ 

Rep.  123.    1  Phillipi,  Ins.  517.  t  Kettel  flS23,  S2i.    Ghraham  v.  Commercial  Ins. 

9.  WiggiB,  13  mafli.  Rep.  68.    1  PluUipa,  Co.  8  John.  392.    King  9.  Debwara  Ina. 

Inn.  514.    t  Robertson  9.  Columbian  Ina.  Co.  2  Waah.  C.  C.  300.  > 

Comp.  8  John.  383.    1  Phillips,  Ins.  515.  (m)  Motteux  v.  London  Ass.  Comp.  1 

^  Turner  9.  Protection  Ina.  Co.  25  Maine,  Atkyna,  545. 


1  See  Brazier  v.  Clap,  5  Maaa.  1. 

s  See  MiUer  v.  Rassell,  1  Bay,  309. 

s  If  the  veawl  sufieis  such  injory  during  the  voyage,  that  she  cannot  safely  proceed 
to  her  port  of  discharge  without  repair,  the  roaster  is  not  compelled  to  proceeid  directly 
to  the  nearest  port,  geographioally,  to  make  the  repair  in  order  that  the  voyage  should 
be  protected  by  the  policy.  So  kwg  aa  she  can  be  expected  by  an  intelligent  and 
laitbfnl  master  to  pursue  her  voyage  in  safety,  she  will  be  entitled  so  to  do.  Turner 
«.  Protection  Ina.  Co.  25  Maine,  515.  See  Cruder  v.  Philadel.  Ina.  Co.  2  Wash. 
C.  C.  202;  Cbik  9.  United  Mar.  Sl  Fire  Ina.  Co.  7  Maaa.  365 ;  Neilaon  «r.  Col.  Ina. 
Ca  3  CajneP,  106 ;  S.  C.  1  John.  301 ;  Taylor  v.  Lowell,  3  Maas.  331 ;  Merchanti 
Ins.  Co.  V.  Clapp,  11  Pick.  56. 
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Caaes  that  jot-  Thu8,  in  one  case,  where  a  captain,  finding  he  had  too  little 
fymtb^uid  ballast  to  steady  his  ship,  at  the  ioiportnnity  of  the  crew, 
^a^e^^^  ond  to  save  his  and  their  lives j  put  into  a  port,  out  of  the 
course  of  the  voyage,  where  he  took  in  500  rolls  of  tobacco 
as  ballast  (n) ;  and  in  another  case,  where  an  overladen  ship, 
shortly  after  sailing,  put  back  into  a  port  out  of  the  course 
of  her  voyage,  to  unload  a  part  of  her  cargo ;  —  this  was  held 
no  deviation,  (o)^ 

In  the  United  States  it  has  been  held  that  a  ship,  in  a 

clear  case  of  necessity,  may  go  into  port  more  than  once,  to 

refit,  though  both  ports  be  out  of  the  course  of  the  voyage,  (p)' 

2.   To  recruit  disabled  crew,  or  procure  fresh  hands. 

n^^^mdlSu-       '^^^^  appears  to  be  little  doubt  that  if  a  ship,  which  was 

ly  manned,       origiuolfy  suficietUbf  manned  and  efuipped  for  the  voyage^ 

were  to  lose  ao  •     ^i  i» -^     .      i  *  .•  ri_ 

many  of  her  Were  m  the  couFse  of  It,  to  lose  so  great  a  proportion  ot  her 

crawly  sfck-  officers  or  crew,  by  sickness  or  other  cause,  that  it  became 

^remained  ^P^ssible  to  coutinue  the  voyage  without  procuring  more, 

to  work  the  and  no  more  could  be  procured  except  by  making  a  port  oot 

ahip,  this  would      -     ,        ,.  %    .  l    *  .         .  '^ 

iosufy  goioff  off  of  the  direct  course  of  the  voyage,  the  puttmg  into  such 
filS^^haiida.^    poTt  for  such  purpose  would  not  be  held  a  deviation. 

Thus,  in  one  Nisi  Prius  case  Lord  Eldon  admitted,  ^^  That, 
if  by  the  visitation  of  God  so  many  of  the  crew,  who  were 
otherwise  sufficient^  became  so  afflicted  with  sickness  as  to  be 
incapable  of  managing  the  ship,  such  an  illness  of  the  crew 
was  a  necessity  which  might  justify  a  deviation."  (q) 

0o,  it  has  been  held  in  the  United  States,  and  apparently 
on  good  grounds,  that  the  death  of  all  the  svpertor  officers  of 
an  East  India  ship  justified  the  crew  in  putting  into  the  Me 
of  France,  though  out  of  the  course  of  the  voyage,  (r) 

It  must  be  carefully  borne  in  miiid,  however,  that  going 

(fi)  Ghiibert  v.  Redahaw,  Parle,  637.  (q)  In  Woolf  v,  Claggett,  3  Esp.  297. 

8th  ed.  (r)  f  Winthrop  v.  Uaiaa  Ina.  Comp.  3 

(0)  Weir  e.  Aberdein,  2  B.  &  Aid.  320.  Waah.  C.  C.  7,  cited  1  Phillipa  on  los.  SS» 

(p)  t  Hall  9,  Franklin  Ina.  Ck»np.  9  584.    ^  Cruder  v,  Phil  Ina.  Co.  2  Waah. 

Piok.    1  PhiUipa  on  Ina.  018.  C.  C.  262»338.  ^ 


>  Chaae  v.  Eagle  Ina.  Co.  !i  Pick .  51. 

*  See  Elleiy  v.  New  England  Ina.  Co.  8  Pick»  14»  whkh  was  the  case  of  a 
on  time,  cited /m^,  409,  note. 

Where  a  new  and  safe  mode  of  repairing  ahipa  haa  oome  into  uae  ainoe  the  making 
ef  inaaranoe  on  a  ahip,  the  aaaured  may  avail  himself  of  it  vrithoot  prejadioe  to  Wa 
policy.    Ellery  v.  New  England  Ina.  Co.  8  Pick.  14. 
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*iout  of  the  course  for  such  purposes  can  only  be  justified  when  Ccims  that  jiw- 
the  ship  was  adequately  manned,  equipped,  and  stored  in  the  frmn  the^wiuar 
first  insUDce:  iftke  ship  uhen  she  saUed  uoi  deficient  in  any  ^y^^^^ 
of  the  elemenie  of  ieaworthiness^  the  going  into  port  to  iupply       #402 — 
such  deficiency y  however  neeeaary  it  may  be,  wiU  be  deemed  a  ir,  however, 


_f _.     .  the  ship  wu 

aevumon,  ioadequatelv' 

Thim,  where  a  ship  put  into  a  port,  out  of  her  course,  in  ^ulp^Tn  the 


order  to  procure  medicines  and  medical  assistance,  with  which  J^  "**^*°ff  i^r 
she  ought  to  have  been  adequately  provided  when  she  sailed ;  course  in  order 
this  was  held  to  amount  to  a  deviation,  (s)      So,  where  a  ship,  cooMquenoes 
which  ought  to  have  sailed  with  a  full  complement  of  men,  cLncy,1hte  wiU 
engaged  for  the  whole  voyage,  sailed  with  two  of  the  num-  ^j  *„      ^'•^ 
ber  who  were  only  engaged  for  part  of  the  voyage,  and  put  ^o<5\i  9,  Oag- 
into  a  port  out  of  the  limits  of  the  policy,  in  order  to  supply  2d6.       ^' 
this  deficiency,  this  was  held  a  deviation,  {ty 

Upon  the  same  principle,  as  every  ship  ought  to  be  suffi-  Gtoingoffthe 
ciently  provisioned,  at  the  outset,  for  the  voyage,  going  off  vision  ^Joiy 
the  course  to  procure  provisions  wUl,  as  a  general  rule,  dis.  j;;^^^^'''' 
charge  the  underwriter  on  the  ground  of  deviation,  (ti)  ^"^'^ 

3.  Stress  of  weather* 

If  a  ship  be  driven  out  of  her  course  by  stress  of  weather,  !<*  a  ship  be 
that  is,  of  course,  no  deviation,  and  falls  within  the  first  coune  by  teni- 
head  of  deviation  necessitated  by  unavoidable  and  overruling  S^^uoo." 
force ;  if,  however,  the  captain  puts  into  a  port  out  of  his 
course,  or  delays  his  sailing,  to  take  refuge  from  a  tempest, 
or  to  wait  for  a  wind,  this  will  be  no  deviation  if  it  appears 
that  in  so  acting  the  captain  did  what  a  prudent  man,  in  the 
exercise  of  a  sound  judgment,  would  have  done  under  the 
circumstances  with  a  view  to  the  benefit  of  all  concerned.^ 

If  a  ship  is  thus  driven  out  of  her  course  by  the  actual  Ashipsodrfveii 
violence  c^  the  elements,  and  is  lost  before  she  can  return  not  obiised  to 

sail  back  to  the 
point  where  she 

(#)  Woolf  V,  Claggett,  3  Esp.  256.  has  been  unavoidably  delayed  by  causes  cSJiie^JuTmaT 

{t)  Forshaw  r.  Chabert,  3  Brod.  6b  over  which  the  assured  had  no  control,  it  prosecute  her 

Bingh.  1^.    S.  C.  6  J.  B.  Moore,  369.  would  be  otherwise.    See  Raine  v.  Bell,  voyage  ftom 

(«)  See  the  American  case  of  t  Kettell  9  East,  195 ;  and  Thomas  v.  Royal  Exch.  ^^P^'^.^  \ 

«.  Wiggin,  13  Mass.  Rep.  68,  cited  1  Phil-  Comp.  1  Price,  195.  b[«n  drive^^ 

lipe  on  Ins.  514,  515,  where  the  voyage 


>  See  Copeland  «.  N.  Bng.  Mar.  Ins.  Co.  2  Metcalf,  432,  444. 
•  See  Campbell  v,  Williamson,  2  Bay,  237 ;  Gimham  v,  Commercia]  Ins.  Co.  11 
John.  352. 
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Oiaesthatji]*- 
lify  a  <fopartare 
from  the  usual 
ooaneof  the 
voyage. 

403* 


Harriogtoo  «. 
HaUceld,  Park 
o«IiiB.  639. 


Ddaney  «. 
Stoddart,  1  T. 
Bep.  22. 


Patting  into  the 
nearest  practi- 
cable port  till 
the  port  of  des^ 
tinati(Ni  is  open, 
with  the  view 
of  then  prose- 
cuting tne  voy- 
age thither,  is 
not  a  deviation. 


A  captain 
driven  into  a 
roadstead  by 
strees  of  weath- 
er ma3r,  without 
deviation,  send 
ashore  for  pro 
visiooa. 

•404 

Delay  or  devia- 
tion for  the  pur- 
pose of  avoiding 
ittB  imminent 
danger  of  cap- 
ture has  always 
been  held  justi- 
fiable. 
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into  the  direct  course  of  her  voyage,  Ae  will  still  be  pfd- 
^ected  by  the  policy ;  nor  is  she  obliged  to  sail  back  to  tbat 
point  of  her  course  whence  the  storm  first  drove  her,  but 
may  fnake  the  best  of  her  way  to  her  port  of  destiaatioj), 
from  the  point  whither  she  has  been  driven. 

Thus,  where  a  ship,  insured  "/rom  London  to  St.  EUU^ 
was  separated  from  her  convoy  by  a  storm,  and  afterwards 
captured,  before  she  could  return  again  into  the  direct  come 
from  London  to  St  Kitts,  but  while  the  captain  was  taking 
the  best  course  he  could  to  St.  Kitts,  and  was  doing  all  he 
could  to  gain  that  island,  or  fall  in  with  the  convoy ;  Lord 
Mansfield  held  this  was  no  deviation,  (v)  So,  where  a  ship, 
insured  from  St.  Kitts  to  London,  was  driven  by  a  storm  out 
of  the  port  of  St.  Kitts,  and  obliged  to  run  into  that  of  St 
Eustatia,  and,  after  many  unsuccessful  efforts  to  get  back  to 
St.  Kitts,  finally  gave  up  the  attempt,  and  completed  her 
lading  at  St.  Eustatia,  whence  she  sailed  for  London:  Lord 
Mansfield  held  this  no  deviation,  and  said,  ^'  If  a  storm  drive 
a  ship  into  any  port,  out  of  the  course  of  her  voyage,  and, 
being  there,  she  do  the  best  she  can  to  return  to  her  port  of 
destination,  she  is  not  obliged  to  return  back  to  the  port, 
whence  she  is  driven."  (tr) 

Upon  the  same  principle,  it  has  been  suggested  by  Lord 
EUenborough,  in  this  country  (a;),  and  decided  in  the  United 
States,  that  if  a  ship  find  her  port  of  destination  blocked  op 
by  ice,  or  otherwise  rendered  inaccessible,  she  may  make 
the  nearest  practicable  port,  with  a  view  of  staying  there 
till  her  own  is  open,  without  its  being  deemed  a  deyia- 
tion.  (y) 

Where  a  captain  being  delayed  by  adverse  winds  and 
dangerous  weather  puts  into  a  roadstead  for  safety,  it  has 
been  decided  to  be  no  deviation  to  send  ashore  for  provisions, 
if  requisite,  (z) 

*4.  Endeavor  to  avoid  capture. 

The  endeavor  to  avoid  the  imminent  peril  of  capture,  either 
by  lying  to  in  the  port  of  loading,  or  putting  into  a  port  oat 


(«)  Harrington  «.  Halkeld,  Paik,  638.  (y)  t  Oraham  v,  Cominercial  Ins.  Ccop. 

8lh.  ed.  11  John.  338*cited  in  1  Phillips,  Ins.  5». 

{w)  Delaney  v.  Stoddart,  1 T.  Rep.  22.  (<)  Thomas  v.  Boyal  £xch.  CooP-  ^ 

{x)   Blankenhagen    v,   London  Abb.  Prioe,  105. 
Comp.  1  Camp.  453.  • 
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of  the  course  of  the  voyage,  or  by  departing  from  the  track  Caawthatjns- 
of  the  voyage  insured,  has  always  been  held  to  justify  a  de-  rltL'tbe^aT 
viation,  provided  the  danger  was  real  and  immediate,  and  v^J^e!*^**^ 
the  apprehension  founded  on  reasonable  evidence,  (a)  ^ 

So  a  ship,  insured  "  against  capture  in  her  port  of  loading,"  Qo^ne  V' 
may  hurry  out  of  such  port  in  order  to  avoid  the  imminent  Can»p*>-  249. 
peril  of  capture,  even  though  only  half  loaded  and  totally 
unprepared  for  her  voyage ;  and  her  afterwards  putting  into 
a  port  out  of  the  course  of  her  voyage,  in  order  to  repair 
damage  occasioned  by  such  hasty  escape  from  her  port  of 
loading,  will  not  amount  to  a  deviation.  (6) 

In  the  United  States  several  cases  have  been  decided  upon  T**«  qv^»«i  of 

-u-  •      •    1  J    •        II    .u  •  •*/•'•  .      deviation  or  not 

tbis  prmciple ;  and,  m  all,  the  mam  pomt  of  mquiry  seems  to  lums  on  the 
have  been,  whether  the  danger  was  so  real  and  immediate  as  g^ncyofthe 
to  justify  the  deviation,  (c)     In  one  of  these  cases,  where  a  ***'^'- 
ship,  insured  from  ^^New  York  to  Bourdeaux,"  instead  of 
going  through  the  Narrows,  which  is  the  most  usual  and 
oonvenient  course,  sailed  through  Long  Island  Sound,  in 
order  to  avoid  some  British  ships  of  war  which  were  then  lyivg 
off  Sandy  Hook  in  ihe  other  passage^  this  was  held  to  be  no 
deviation,  (d) 

5.  Endeavor  to  join  convoy. 

It  is  no  deviation  for  a  ship,  whether  warranted  to  sail  it  is  no  dev». 
with  convoy  or  not  (c),  to  depart  from  the  direct  course  of  ^"eihe'win' 
the  voyage  in  order  to  seek  it  either  at  the  usual  place  of  ™°lf **  ^^  ■**' 

•^    o  ...       ^*^*>  convoy  or 

rendezvous  or  elsewhere ;  the  only  question  in  such  cases  is,  not,  lo  leave 
^whether  the  circumstances  show  to  the  satisfaction  of  the  coune  of tbe 
jury,  that  the  captain,  in  so  departing  from  the  direct  course  ^^Svoy.**"**** 
of  the  voyage,  acted  fairly  and  bon&fide  according  to  the  best       •  405 

(a)  Driscoll  V.  Bovill,  1  Bos.  Cc  Pull.  Ins.  Comp.  3  John.  3S2,  cited  1  Phillips, 

N.IL200.    Driacoll  V.  Pasmore,  ibid.  221.  Ins.  520. 

Blankenhagen  v.  London  Ass.  Comp.  1  (^  t  Reade  v.  Commercial  Ins.  Comp. 

Camp.  453.    C'ReUly  v.  Gonne,  4  Camp.  3  John.  352.    1  Pbillipei,  Ins.  520. 

249.  («)  D'Aguilar  v.  Tobin,  Holt's  N.  P. 

(6)  0*Reilly  v.  Gonne,  4  Camp.  249.  185.    So  held  also  in  the  United  States, 

(tf)  t  Oliver  v.  Maryland  Ins.  Comp.  7  t  Patrick  v.  Ludlow,  3  Jolm.  Cas.  10. 

Crancb.  493,  cited  1  Phillips,  Ins.  519.  1  Phillips  on  Ins.  519.    <<  Snowden  «. 

t  Whitney  v.  Haven,  13  Mass.  Rep.  172.  Phcenix  Ins.  Co.  3  Qinn.  457.  ^ 

1  PhilUps,  Ins.  519.    t  Reade  v.  Comm. 


I  See  Post  V.  Phopnix  Ins.  Co.  10  John.  79  ;  Riggin  v.  Patapsco  Ins.  Co.  7  Ilarr. 
k,  John.  279 ;  Goyon  v.  Pleasants,  3  Wash.  C   C.  24  J . 
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CaMsUmtjofl.  of  bis  jadgoient,  and  with  no  other  view  or  motive  bat  to 
from  the^usuiT  meet  with  convoy,  aad  thereby  be  enabled  to  reach  the  ter- 
cwwof  uio     minus  of  the  voyage  by  the  eafest  way.  (/) 

— j^  jg  jjQ^  ^  deviation  for  a  ahipi  not  warranted  to  sail  with 

convoy,  if  she  has  once  sailed  therewith,  and  is  afterwards 
driven  back  to  port,  to  sail  the  second  time  without  convoy,  (g) 
If  it  clearly  appears  that,  in  the  common  course  of  the 
voyage  insured,  the  ship  might  have  obtained  convoy  at  a 
nearer  port,  her  being  limited  by  her  instructions,  to  call  for 
it  at  a  more  distant  port,  may  amoimt  to  a  deviation,  as 
varying  the  risk,  (h) 
6,  Succoring  ike  iistruted. 
It  M  BO  davia-        A  doubt,  dishonoring  to  the  j  urispr odence  of  Christian  oom- 
tcrqau'u^di!^'^  munitics,  appears  for  some  time  to  have  prevailed  both  in  this 
fhe^TO*"^  lJ     country  and  the  United  States,  whether  a  departure  from  the 
w^er  to  save     direct  course  of  the  voyage,  for  the  purpose  of  saving  the 
mea  in  distress,  lives  of  men  threatened  with  an  imminent  danger  of  ship- 
wreck or  foundering,  was  or  was  not  a  deviation  which  would 
discharge  the  underwriters ;  it  must  now,  however,  be  taken 
as  clear  law,  both  on  this  and  the  other  side  the  Atlantic, 
that  a  deviation  of  this  kind,  sanctioned  alike  by  the  true 
interests  of  commerce  and  the  clearest  precepts  of  humanity, 
can  in  no  instance  be  held  to  discharge  the  underwriters,  (t)  ' 

(/)  Bood  V,  Goimles,  3  S«lk.  445.  liiwiwiee,  J.,  in   Lawreaoe  v.  Syde- 

Gordon  t>.  Moriey,  2  Sir.  1265.    Camp-  bothani,  6  East,  54|  and  the  jud8:ineau  of 

bell  V.  Bordieu,  ibid.  Bond  v.  Nutt,  Cowp.  Lord  Stowell  in  the  Beaver,  3  Rob.  Ad. 

001.    Enderby  tr.  Fletcher,  Park,  646.  8th  Rep.  292,  and  the  Jane,  2  Hagi^.  Rep.  345. 

ed.     D'AguUar  v.  Tobin,  Holt's  N.  P.  In  tbs  United  Stales,  aee  the  cases  tuA- 

185.    S.  C.  2  MarebalPs  Rep.  265.  lected  ia  1  Phillips   oo   Ins.  530,  531. 

{g)  Laing  v.  Glover,  5  Taunt.  89.  3  Kent's  Comm.  5ih  ed.  313.    See  espe- 

{k)  Ueselton  v.  Allnutt,  1  Maule  &  Sel.  cially  the  judgment  of  Story,  J.,  in   the 

45.  Schooner  Boston,  1  Sumner*s  Rep.  338. 

(t)  In  this  country  see  the  dictum  of 


>  In  regard  to  the  delay  by  the  schooner  Magnolia  to  save  the  crew  of  the  Boston, 
that  had  been  run  down,  Mr.  Justice  Story  said,  ~  "  Beyond  all  question,  at  lea«t, 
in  my  opinion,  it  was  the  duty  of  the  master  of  the  Magnolia  to  interrupt  his  voyage 
for  the  purpose  of  taking  on  l>oard  the  crew  of  the  Boston  in  their  suffering  state,  for 
the  safety  of  their  lives.  It  was  a  duty  thrown  on  him  by  the  first  principles  of  the 
natural  law,  the  duty  to  succor  the  di;»tres8ed ;  and  it  is  enforced  by  the  more  positive 
and  imperative  command  of  Christianity.  The  stoppage  for  this  purpoee  could  not, 
in  my  judgment,  be  deemed  by  any  tribunal  in  Chrikiendom,  a  deviation  from  the  voy- 
age, so  as  to  discharge  any  insurance,  or  to  render  the  master  criminally  or  civilly 
liable  for  any  subsequent  disasters  to  his  vessel  occasioned  thereby.*'    The  Schooner 
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This  liberty,  however,  has  been  expressly  confined,  in  tlie  ouea  thatjiw. 
United  States,  to  those  cases  only  in  which  the  object  of  the  (Jm  ttM  muai 
deviation  is  the  preservation  of  human  life;  and  it  has  been  ^y^!^^^ 
♦held  not  to  extend  to  the  case  of  saving  property*  (j  )  *     I        ^Qg# 
ai^rehend  the  law  would  be  the  same  in  this  country. 

Akt.  3.  Endeavoring  to  avoid  a  Peril  noi  insured  against 
does  not  justly  a  Deviaiion^  but  being  forced  out  of  iht 
Course  by  such  a  peril  does. 

^  163.  The  preceding  cases  plainly  show  :  -«*  1.  That  if  a  Departure  from 
ship  be  forced  out  of  her  course  by  the  violent  or  constraining  thevvyo^, 


ibfee  of  a  peril  insured  against  in  the  policy,  this  is  no  devia-  {L°^|lb^|!|^g 
tion.  (k)    2.  That  it  is  no  deviation  to  depart  from  the  course  ^*^I^^^^ 
of  the  voyage  in  order  to  ^oid  a  peril  insured  against  as  sea  imumi 
risks,  capture,  seizure,  and  the  like,  (l)  cum  aav^tHM. 

It  is  also  now  clearly  established  that  where  the  departure 
firom  the  course  of  the  voyage  is  necessitated  by  the  immediate 

(j)  t  Schooner  Boetoo,  1  Sumner,  328.  ed.    Delaney  v.  Stoddart,  1  T.  Rep.  23. 

t  Henry  Ewbank,  ibid.  400.    1  Philljpe  on  Driseoll  v.-  Bovill,  1  Boa.  &  PuU.  N.  R. 

Isa.  031.  200. 

(i)  YaUeio  «.  Wbeeler,  Cowp.  143.  (0  0*ReiUy  v.  Qoone,  4  Camp.  240 
Hairingtoa  v.  Halkeld,  Park,  630.  8th. 


__  1  Somner,  328 ;  The  Ship  Hcnfy  Ewbank,  1  Sumier,  400 ;  FaMar  9.  Gaidaer, 
Amer.  Jar.  No.  21,  cited  in  note  to  3  Blent,  (dtb  ed.)  314.  Sea  Maaon  a.  Ship 
BUireau,  2  Cranch,  240, 258,  note ;  Abbott  on  Shipp.  (6th  Am.  ed.)  362,  et  seq.  and 


la  Bond  a.  Ship  Cora,  2  Waah.  C.  C.  80,  Mr.  Joatioe  Waahiagtoa  laid,;- **  If  the 
object  of  the  deviation  be  to  save  the  Ufe  of  man,  I  will  not  be  the  first  judge  to 
flSdiide  anch  a  cane  from  the  exceptfons  to  the  general  rule.  The  humanity  of  the 
motive  aad  the  morality  of  the  act,  give  it  a  airong  claim  to  iodulgeoca.*'  . 

la  Williami  a.  Box  of  Baliion,  Ditft.  Court  Mass.  Adm.  1843,  6  Law  Rep.  363,  it 
waa  held  by  Spragoe,  J.  that  **  it  is  not  a  deviation  for  a  veflsel  to  go  out  of  her  course 
thrae  miles,  td  speak  another  at  saa,  on  aeetug  a  signal  for  that  purpoaa,  nor  to  delay 
thvaa  bourn,  to  take  from  a  foreign  ship,  bound  to  a  foreign  port,  ahipwrecked  marir 
ners  of  the  United  States,  for  the  purpose  of  bringing  them  direct  to  the  United 
Btotea." 

>  Little  a.  at  Louis  P^fpetoal  Mar.  Fire  and  Life  Ins.  Go.  7  Miskmi.  379 ;  Natcbaa 
laa.  Co.  a.  Stanton,  2  SoMdea  dc  Mansh.  340 ;  Bond  a.  The  Ship  Cora,  2  Waah.  C.  C 
60 ;  Mason  a.  Ship  Blaireau,  2  Cranch,  26S;  3  Kent,  (dih  ed.)  313,  314;  Williams  v. 
Box  of  Bullioa,  cited  next  note  above,  6  f  ^aw.  Rep.  363 ;  Herman  a.  Western  M.  di 
F.  loa.  Co.  15  Curry  (Louis.)  516.  Sea  Turner  v.  Protection  Ina.  Co.  25  Maine,  515. 
Bfideeoe  that  it  is  uanal  aad  customary  for  one  boat,  on  a  voyage,  to  stop  and 
aid  aeothar  in  distrsas,  waa  held  competent  to  ahow  that  such  was  not  a  deviation,  in 
Wabh  a.  Homer,  10  Missou.  6 ;  and  in  the  same  case,  it  waa  held  thai  if  a  ateamboal 
delajra  to  aid  another  boat  in  distress,  it  is  not  auoh  a  deviation  aa  to  render  the  own- 
eta  liable  for  a  loai^  even  though  there  wna  not  danger  of  lom  of  life  on  the  boat  in 
ibi 
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Cms  thftt  jiw.  ami  irreristible  optreiUm  of  a  peril  not  insured  agmnstj  it  will 
fnna  the  uhusI    oot  be  held  to  amount  to  a  deviation,  whether  the  peril  be 
^^^^^     one  not  included  among  the  ordinary  risks,  or  expressly  ei- 
eluded  by  the  specific  terms  of  the  policy. 

Thus,  where  a  neutral  ship,  insured  expressly  "  agmnd  «es 
risks  and  fire  only  ^^^  was  carried  out  of  her  course  and  detained 
six  weeks  by  a  British  cruiser,  this  was  held  to  be  no  devia- 
tion, though  capture  and  seizure  were  perils  not  insured 
against ;  for  the  court  said,  that  in  cases  where  the  deviatiom 
was  necessitated  by  superior  force^  there  was  no  ground  for  a 
distinction  between  a  policy  confined  to  particular  rides,  and 
a  general  policy  embracing  all  risks.  (i») 
407*  It  appears,  however,  at  all  events  m  this  country,  and 

ir,bow«ver,a  apparently  in  the  United  States  (n),  that,  although  a  de-> 
be exoeptedin  *parture  from  the  course,  if  vnavoidabhy  necessitated  by  the 
dcfJurttTre  from  immediate  agency  of  a  peril  not  insured  against,  is  not  a 
eouraTcf  the '  deviation ;  yet  a  departure  from  the  course,  in  order  to  avoid, 
▼oyage,  in  or-  or  in  cocisequenee  of  endeavoring  to  avoid,  a  peril  not  insured 
Mich  perfl,  or  ogoiusty  is  held  to  be  so.  This  appears  by  the  following 
oonaequences  casc  :  —  Insurance  \vas  effected  on  goods  '^  at  and  from  La 
SevwOoo.**  *  G^^yrO'^  (ihe  chief  port  of  the  Caraccas,  now  Venezuela,) 
O'Reilly  9.  '<  to  the  ship's  port  of  discharge  in  the  Baltic  Seas,"  with  the 
obaoge  Com-  clause,  '*  Warranted  free  of  capture  and  seizure^  or  the  conse- 
|^y,4C.mpb.  y^g^f^^g^  thereef  in  the  part  of  La  Guayrar     This  clause 

was  inserted  in  consequence  of  the  danger  to  which  all 
vessels  in  the  port  of  La  Guayra  were  then  exposed  from  the 
revolutionary  war  which  was  at  that  time  (1610)  raging 
between  the  patriots,  who  had  possession  of  the  port,  and 
the  Spanish  Royalists,  who  were  in  occupation  of  the  sur- 
rounding country.  When  the  ship  had  half  completed  her 
loading,  the  Royalists  advanced  on  the  place ;  the  magistrates 
forced  her  to  take  on  board  a  number  of  patriots,  who  would 
all  have  been  massacred  had  they  fallen  into  the  Royalist's 
hands ;  and  the  ship,  in  order  to  effect  her  escape,  cnt  her 
cable  and  put  to  sea.     She  sailed  for  St.  Thomas,  but  being 


{m)  Scott  V,  ThompaoD,  1  Bos.  k,  PuH.  (fi^  Wlieie,  however,  the  caaet 

K.  R.  81.    See  also  per  Kent,  C.  J.  In  ilnctiiating;  and  Mr.  Phillips  aeeni  jiwti^ 

t  Robinson  v.  Marine  Ins.  Comp.  2  John,  fied  in  drawing  the  inference  **  that  soiag 

89,  cited  1   PhilHpt*,  Ins.  553,  and   see  off  the  ooarae  from  a  ju«t  fear  of  a  peril 

generaHy  the  eases  there  collected  from  not  insured  against,  ii  not  neocssanly  a 

pp.  548-5S3,  and  see  3  Kent  (5th'  ed.)  devktkm."    Vol.  L  p.  »L 
316. 
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too  light,  soon  fell  to  leeward,  and  could  not  beat  up  to  that  Caaesthatjitf- 

island  ;  in  endeavoring  to  do  so  she  had  lost  the  hook  of  her  frum  the  usual 

rudder,  and  wishing  to  repair  the  damage  thus  sustained,  and  ^y!^. 

also  to  complete  her  loading,'  she  put  into  Jacmel,  in  St, 

Domingo,  which,  though  considerably  out  of  the  direct  course 

for  the  Baltic,  was  the  most  convenient  port  for  making  the 

repairs  and  completing  her  cargo.      Chief  J.  Gibbs  told  the 

jury  that,  upon  these  facts,  the  ship  had  been  guilty  of  a 

deviation,  which  discharged  the  underwriters,  because  it  was 

the  consequence  of  endeavoring  to  avoid  a  risk  for  which 

the  underwriters  had   stipulated   by  the  policy  not  to  be 

liable,  (o)    And  this  was  the  sole  ground  of  his  decision,  for 

in  a  policy  on  the  freight  of  the  same  ship,  in  which  there  was       #  408 

no  such  exception  of  capture  and  seizure  in  port^  the  Chief 

Justice  held,  upon^precisely  the  same  state  of  focts,  that  the 

ship  was  guilty  of  no  deviation,  (p) 

In  the  United  States  there  seems  to  be  some  contrariety  in 
the  decisions,  but  on  the  whole,  the  rule  there  appears  to  be 
the  same  as  in  this  country,  —  that  going  off  the  course,  in 
order  to  avoid  a  peril  not  insured  agaiost,  is  a  deviation,  (q)^ 

(o)  OHeilly  v.  Boyal  Exch.  Comp.  4       (/»)  O'Reilly  9.  Gonne,  4  Camp.  940. 
Camp.  246.  {q)  1  PhUlips  on  los.  548  -  555. 


•  1  See  Riggin  «.  Patapaeo  Ins.  Co.  7  Harr.  Sl  John.  288;  Lee  v.  Oray,  7  Maaa. 
340;  RichanVKKi  «.  Maine  Ina.  Co.  6  Maae.  121;  Robioaoa  9.  Mariae  Ina.  Co.  9 
John.  89;  Breed  e.  Eaton,  10  Ma«.  21 ;  Boget  v.  Thumton,  2  John.  Caa.  248. 
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W  TDCB  FOiaOCBg. 

Tfme  policies,  ^  154^  Whbn  the  ship  is  to  be  employed  in  criiiaiDg,  ooaat- 
itoaTiiTwhuch  ^"8>  ^  fishing  voyages,  or  in  any  other  adventures,  wbicfa, 
^^.'^J*  .       from  their  nature,  it  would  be  inconvenient,  or  even  impoasi- 

limited  by  tune       ,  ,     .  .11  ....  1         i-     •      i_ 

ble,  to  designate  by  local  terminij  it  is  very  usual  to  limit  toe 
risk  to  a  certain  fixed  tenuj  or  period  of  time,  specified  in  the 
policy,  which  is  then  called  a  time  policy,  (a) 

In  such  oases  the  risk  insured  is  entirely  independent  of  the 
voyage  of  the  ship  {iUr  navis)  (6),  and  the  policy  covers  any 
voyage  whatever  which  the  ship  may  make,  and  any  sea  loas 
or  damage  she  may  sustain  within  the  space  of  time  limited 
in  the  policy,  (c)  ^ 

The  two  extremes  of  the  time  are  the  termini  of  the  risk ; 
and  the  adventure  begins  and  ends  with  the  term,  wherever 

(a)  EraerigoD,  chitp.  xiii.  sect.  1.  vol.  (b)  IsC  toq  der  reise  des  Schffi*'ta  voOig 

ii.  p.  41.  e<l.  1827.    Beneck^,  Sj-stem  des  unsbhanglg.    Beneckd,  System  des  A* 

Assecuranz,  chap.  viii.  sect.  3.  vol.  ii.  p.  vol.  ii.  p.  446. 

442.  ed.  1807.  {e)  3  Kent  (9th  ed.)  307,  note  («). 


1  **  A  policy  on  time  simply,  where  no  ports  are  mentioned,**  said  Mr.  ChJef  Justioe 
Savage,  **raust  uece^sarily  imply  a  trading  voyagey  which  again  implies  hlieity  to 
dispose  of  the  goods  insared.  It  seems  to  me,  therefore,  no  doubt  can  be  entertained 
that  the  policy  attaches  to  the  proceeds  of  the  goods  insured.*'  Coggeshall  v.  Amer. 
Ins.  Co.  3  Wendell,  289. 

A  policy  on  Urns  insures  no  specific  voyage,  but  covers  any  voyage  within  the  pre* 
scribed  time,  and  the  loss  and  damage  the  ship  may  sustain  by  the  perils  insured 
against  within  the  limited  period.  Bradlie  v.  Maryland  Ins.  Co.  12  Peters,  378 ; 
Coggeshall  r.  Amer.  Ins.  Co.  3  Wendell,  283.  A  deviation  does  not  apply  to  a  poiicf 
on  time,  for  it  has  no  prescribed  track.  Union  Ins.  Co.  p.  Tysen,  3  Hill,  118.  See 
Keeler  r.  Fireman*s  Ins.  Co.  3  Hill,  250. 

Insurance  was  made  on  a  ship  **  ut  and  from  Boston  to  all  ports  and  places  on  the 
globe,  and  until  her  return  to  Boston,  not  exceeding  two  years."  She  sailed  from  the 
coast  of  Brazil  for  Boston,  and  on  arriving  in  Boston  bay,  below  the  harbor,  wai 
ordered  by  the  owner  to  put  into  Salem,  the  two  years  not  having  yet  expired.  She 
accordingly  put  into  that  port  for  the  purpose  of  being  repaired,  and  it  was  held  not  10 
be  a  deviation.    fiUery  v.  New  England  Ins.  C.  8  Pick.  14. 
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the  ship  may  then  happen  to  be,  and  whether  the  object  of  Tinie 


the  voyage  be  then  accomplished  or  not.^    Lidependenter  se  The  rWc  begiw 
kabet  assecuraiio  a  viaggio  navis,  quod  assecuraiio  quanddque  the  beginning 
termintUwry  non  adhuc  completo  viaggio  navis :  advenierUe  tenn'  fhe  ^nodf  or 
pore  preflzo  assecuraiio  expiratj  licet  navis  adhuc  peragai  Uum  ^^^*^^^ 
vel  redilutn  suum.  (d) 

The  whole  matter  of  the  contract,  in  a  time  policy,  is  ex- 
tinguished when  the  limited  time  comes  to  an  end,  upon 
which  alone  the  contract  can  work.    Lapso  tempore  extiiida 
^est  materia  obHgationis  et  consequenter  obligation  quia  post       *  410 
tempusjjam  alia  est  materia^  alia  res.  (e) 

If,  therefore,  the  risk  has  once  commenced^  under  a  time 
policy,  it  must  necessarily  cease  when  the  time  limited  in  the 
policy  comes  to  an  end.  (/) 

Thus,  supposing  a  ship  to'  be  insured  from  the  1st  of  Jan- 
uary, 1848,  for  three  months,  if  the  policy  have  once  attached 
on  the  ship,  on  the  day  named,  or  at  any  time  during  the 
three  months  succeeding  it,  the  ris^k,  under  the  policy,  comes 
to  an  end  immediately  upon  the  termination  of  the  three 
months. 

On  the  other  hand,  no  matter  how  small  a  period  of  time  irtheiowoc- 

cur  Bl  8IIV 

since  the  commencement  of  the  risk  may  have  elapsed  at  the  perkni  withia 
moment  of  the  loss,  yet  it  is  sufficient  that  the  loss  should  ttle  temK  thai 
have  in  fact  occurred  at  any  period  during  the  term,  in  order  enmie"aiea». 


to  entitle  the  underwriter,  if  the  loss  be  total,  to  the  whole  ««>red  «<>»«- 

.  '  .  '  coverlberull 

amount  of  the  msurance  :  m  other  words  the  amount  of  ui-  amount 
demnification,  recoverable  under  the  policy,  does  not  at  all 
depend  upon  the  greater  or  less  period  which  has  elopscd 
between  the  beginning  of  the  risk  and  the  occurrence  of  the 
loss,  {g) 

The  risk  in  time  policies  continues  without  interruption 

<^  Oa«ai«gii^  Diac.  bcvii.  No.  31 .  cited  (/)  T\  aoffit  que  le  risque  ait  commeood 

by  EnerigoD,  chapu  xiii.  sect.  I  vol.  ii.  p.  pour  qu'il  finiaae  au  tems  pre^scrit.    Ear 

4S.  ed.  Vesri:  erigoo,  chap.  xiii.   aect.   1.  voL  ii.  p. 

(a)  Diimoulin,  torn.  iii.  p.  283,  cited  bj  41. 

Boulay-Paty,   Goun   de   Droit,  Comm.  {g)  Tyrie  v.  Fletcher,  Cowp.  666.  Lov- 

Mat.  tit.  z.  aect  Sa  vol.  iv.  p.  170.  ed.  raioe  v.  Thomlinton,  Dougl.  ^65. 
1834. 


>  See  Oroopet «.  Sea  Ins.  Co.  34  W^Mlell,  209;  Manly  v.  United  M.  &  F.  Imi 
Oo.0llaM.fiB;  Oo«|eahaU t .  Amer.  Ins. Co*  of  N.  Yodi. 3  Wendell, 263L 
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Timg  pctieies.    throngh  the  whole  space  of  time  for  which  the  insaranoe  m 
The  risk  in  tinne  made,  Without  bein^  suspended  (unless,  indeed,  there  be  soma 

policies  coDtia-  .i-i  rt*     \  ,        \         ••« 

ues,  without  cxpress  Stipulation  to  that  enect,)  by  the  ship's  putting  lAto 

thi^giHHit*the  and  remaining  in  a  port  of  distress,  or  even  by  her  putting 

whether*Ito  ^^^  *^  ^^^  original  port  of  departure,  and  sailing  from  il 

•hip  u  in  port  again.  (A)  ^ 

or  at  tea.  o  \   /  zr         j 

A  lime  policy        A  lime  poUcy,  like  a  voyage  policy,  may  be  effected  re- 

^tStom^iveW.  trospectively  if  it  contain  the  clause  "  lost  or  not  loat : "  as 

where  a  policy  was  effected  in  August  1807,  "  to  comnaeiiee 

from  1st  August  1806,"  on  a  ship  engaged  in  the  Souiheni 

whale  fishery,  which  had  sailed  on  her  voyage  in  1805.  (i)  ^ 

(k)  BtDerigon,  chap.  xiii.  iect.  1.  vol.  90.    Sea  a  good  illosintioii  of  the  aaiae 

ii.  p.  41.  ed.  1827.    See  to  the  aame  effect  principle  in  the  American  ca«e  of  t  P^ 

Syere  v.  Bridge,  Dougl.  927.  dock  v.  Franklin  Ins.  Comp.  11  Pick.  227. 

(0   Hacks  9.  Thornton,  Holt's  N.  P.  cited  in  1  PhUlipa  on  Ins.  43S. 


1  In  marine  policies  on  time  a  clause  is  often  inserted,  providing,  that  if  the 
be  "at  Ma,**  or  "on  apastage,**  at  the  expiration  of  the  time,  the  risk  shall  continue 
until  she  arrives  at  her  port  of  deslinatkm.  Under  sach  poluHes  a  question  somdimet 
arises,  when  the  vessel  is  **  at  sea "  or  "on  a  passage.^*  Thus  a  vessel  was  insored 
for  a  year,  and  if  "  at  seat**  when  the  year  expired,  then  the  risk  was  to  continue  unll 
her  arrival  in  port.  Before  the  expiration  of  the  year,  the  veswl  being  at  Bangor,  ia 
Wales,  on  the  easterly  side  of  the  straits  of  Menai,  leady  for  sea,  dropped  down  seven 
or  eight  miles  below  Bangor,  with  the  intention  of  proceeding  on  her  voyage  to 
Boston,  but  in  consequence  of  head  winds,  came  to  anchor  and  was  unable  to  get 
out  of  the  stniils,  although  she  attempted  lo  do  so  for  several  suooessive  days,  uaii 
aAer  the  expiration  of  the  year.  She  was  held  to  be  at  »ea  at  the  termination  of 
the  year  within  the  meaning  of  the  policy.  Bowen  v.  Hope  Ins.  Co.  20  Pick.  275; 
See  Union  Ins.  Co.  o.  Tysen,  3  Hill,  118 ;  Amer.  Ins.  Co.  o.  Hutton,  24  WeodeU,339; 
Wood  9.  N.  Eng.  Mar.  Ins.  Co.  14  Mass.  31 ;  Eyre  9.  Marine  Ins.  Co.  6  Wbaitott, 
247;  Hutton  v.  Amer.  Ins.  Co.  7  Hill,  ^21.  So  the  same  vessel  was  held  to  be  "on 
apoMogSf"  under  the  circumstances,  within  the  meaning  of  a  policy  providing  that 
the  ri»k  should  continue,  if  the  vestel  should  he  "on  a  postage"  at  the  expiratiat 
of  the  year  for  which  she  was  insured.    Bowen  v.  Hope  Ins.  Co.  20  Pick.  275. 

A  case  in  which  this  subject  was  discussed  has  lately  been  decided  in  New  York. 
In  jB  time  policy  upon  a  vessel  for  one  year,  iVom  21st  January,  1835^  il  was  stipulated 
that  \f  she  was  at  sea  at  the  expiration  of  the  term^  the  risk  should  eontiwue  at  the 
same  rate  of  premium  until  her  arrival  at  the  port  of  destination.  She  sailed  from 
New  York,  intending  to  proceed  to  St.  Barts  and  Curacoa,  and  then  return ;  bat  aAer 
landing  at  those  places,  she  went  to  St.  Thomas  for  the  purpose  of  taking  in  eufo^ 
where  she  arrived  on  the  6th  January,  1836.  Having  encountered  severe  storms  on 
her  way  to  St.  Thomas,  she  was  necessarily  detained  there  for  ivpains  until  the  22nd 
January,  1836,  when  she  commenced  taking  in  cargo^  and  sailed  for  New  York  oA 
the  30th,  but  Was  stranded  and  lost  on  the  voyage.  She  was  held  not  lo  be  a<  «•% 
when  the  time  specified  in  the  policy  expired,  but  in  a  port  of  destination,  and  thai  the 
underwritera  were  discharged.  Hutton  v.  American  Ins.  Co.  7  Hill,  321.  In  thii 
last  case,  Bowen  v.  Hope  Ins.  Co.  and  Wood  v.  N.  Eng.  Mar.  Ins.  Co.  were 
admitted  to  be  correctly  decided. 

•  Cuggeshall ».  Amer.  Ina.  Co.  3  Wendeit,  fi83b 

laPaddMk  t.  iVMiklkk  Xat.  Co.  11  Pkdb  217,  ta«MM»  wm  «AMtti  it  Ivm^ 
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^a  geaerftl  prineiples  it  is  clear  that  the  underwriters,  on  a  TiwpeiipiM. 
time  policy,  ought  to  be  liable  for  any  loss  wbicb  happens      *  411 
within  the  limits  of  the  time.     It  was,  however,  decided  on  ^^^^  ^.'^f 

'  '  had  received 

one  occasion,  by  Lord  Mansfield,  that  where  a  ship  had  re*  herdeoih- 
oeived  her  death- wound  three  days  before  the  expiration  of  the  lem,  but 
Ibe  tinie  for  which  she  was  insured,  but  by  pumping  was  fnii  ^/ita^^^ 
kept  afloat  till  some  days  after  the  time,  when  she  sunk  and  ^'^^'^H^ 
was  totally  lost,  the  underwriter  was  disoharffed  from  his  lia-  was  held  not 

,.,.../'  °  liable  for  lh» 

Wily-  (j)  \c^. 

The  correctness  of  this  decision  has  been  questioned  by  puniopl'if'. 
Mr.  Benecki  (k),  and  its  authority  expressly  dissented  from  ^;/^^^ 
in  the  United  States  (/),  on  the  ground  that  the  period  at 
which  the  loss  is  oausedt  and  not  that  at  which  Us  extent  is 
ascertainedj  is  the  important  point  for  fixing  the  underwriter's 
liability.^ 

At  all  events  it  should  seem  that  the  underwriter  in  such 
ease,  if  not  liable  for  a  total  loss,  ought  to  be  answerable  for 
the  amount  of  damage  actually  sustained  by  the  ship  within 
the  limits  of  the  term  as  far  as  it  ean  be  ascertained^^ 

A  question  has  been  raised  whether  the  extent  and  mean* 
iag  of  the  implied  warranty  of  seaworthiness,  is  the  same  in 


U)  Moreloiif  V.  DualopoAed,  by  Mr.    chap,  viii.  Met  3.  vol.  ^.  PS>  448-450. 

J.  Willes  in  giving  judgment  in  Lockyer    ed.  1807. 

V.  OlBey,  1  T.  Rep.  260.  (/)  f  Peters  v.  Phoenix  Int.  Comp.  3 

{Jty  Beneok^  SyMem  dcs  AMeoarans,    8eig.  dc  Rawle,  3S^  eited,  with  approval* 

by  Gil.  Kent,  3  Comm.  (5th  ed.)  306, 


1S29,  "loet  or  not  lost,  upon  the  ship  TVirqain,  now  on  a  whaling  voyage  ia  tba 
Pacific  ocean,  during  her  stay  there,  and  until  her  return  to  Naii^ueket,  begianing  Ibe 
adveolare  upon  raid  cargo  as  aforesaid,  and  to  continue  during  the  voyage  afureraid, 
until  landed"  The  Tarqtiin  had  sailed  on  the  voyage  three  years  and  a  half  before, 
vis«  in  January  A.  D.  If02.  One  questioii  was,  whca  the  risk  commenced  oe  the  oil 
takea.  Ms.  Chief  Justice  Shaw  said,  —  "  Voyage  mcaoa  the  whole  voyage  from  the 
commencement,  and  if  not  expressed,  it  is  implied,  and  may  be  shown  by  proof  of  the 
Ihcl,  when  Uie  voyage  did  actually  commence,  by  the  sailing  of  the  ship.  We  are  of 
ofMBioe  that  this  policy  would  attach  upoq  the  oil,  fhm  the  time  tbe  vessel  first  begwi 
to  take  wluiles  in  the  course  of  this  voyage,  and  had  this  ship  struck  a  whale  ou  her 
ootward  bound  passage,  we  do  not  perceive  why  the  oil  produced  would  not  have 
been  part  of  the  cargo,  on  the  whaling  voyage  insured.'' 

■  See  3  Kent,  (dih  ed.)  306,  Howell  v.  CiocinjuiU  Ina.  Co.  7  Ohio^  964;  Coil  «. 
SaJIb,  3  John.  Caa.  16 ;  foH,  754,  755. 

Where  a  ship,  iesuaed  for  a  certain  time,  was  at  sea,  and  not  heard  firoin  aAer  tbe 
flspifetioa  of  the  tine,  it  was  left  to  the  jury  to  decide,  considering  all  the  circnia. 
stances,  whether  she  was  lost  witbin  tbe  time  of  the  nak.  Brawn  «,  N«ilBUB»  1 
Gninei»925. 

>  See  Cwt  9.  anitb,  3  iobit  Caik  1& 
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Th— pciteiM,    a  time  a»  in  a  voyage  policy,  and  the  better  opioion  aeenw 

to  be  that  it  ia ;  the  qoeation  will  be  fully  discussed  in  cea- 

sidefing  the  extent  of  the  implied  wairanty  of  sea-wofftU- 

ness*  y^) 

Tte  tevmiw        England  appears  to  be  the  only  commercial  state  in  which 

iMdHmk loa    ^^Y  JTCStriotion  is  placed  on  the  duration  of  time  policies.    la 

F^whfehTSi    ^"*"^  <^)'  Hamburg  (o),    Sweden  (p),  and  Pniasia  (q), 

policies  con  be    marine  insurances  on  time  are  expressly  allowed  without  any 

cfltiCleJ  *  this  r  ■/  ' 

festriction  is      ^limitation  as  to  their  extent ;  and  the  law  is  the  same  in  the 

whSS!^^    United  States  of  America,  (r) 

412  *  In  England,  however,  the  law  is  that  no  sea  insurances  on 

time  can  be  made  for  a  longer  period  than  tweWe  months, 
and  all  policies  made  for  a  longer  time  are  void-od  mt/tp.  (s) 

Some  poh'cies  §  155.  The  policies  hitherto  considered  have  been  purely 
tera^  or1rrom\  time  policies,  in  form  as  well  as  in  effect ;  t.  e.  the  limits  of 
wShViS^ii  ^^^  "^^^  *^^^®  '^®"  defined  in  the  policy,  solely  by  points  of 
description  of     time,  wiihout  any  designation  of  local  termini  at  all:  poli* 

toe  voysge  •  '  *f  ^  ■ 

Michp)iicie8      cies,  howevcr,  are  sometimes,  though  not  very  frequently 
muedp^cies.    made,  in  which  not  only  the  time  is  specified  for  which  the 
risk  is  limited,  but  the  voyage  also  is  described  by  its  local 
termini,  {t) 

As,  for  instance,  "  at  and  from  London  to  Cadit  for  tkt 

monihs^^^  or  ^^from  the  1st  of  January ^  1847,  to  the  1st  of 

June  J 1847,  at  and  from  Bristol  to  MarseUies^^^  Sfc.j  or  ^^from 

the  1st  of  January^  1847,  at  and  from  Liverpool  to  New  York, 

These  policies  are  neither  time  nor  voyage  policies,  bat 

partake  of  the  nature  of  both,  and,  for  the  sake  of  coAvenience 

may  be  called  mixed  policies. 

SfeS^t'of  They  agree  with  lime  policies  in  this,  that  the  underwriter 

such  mixed       cannot  be  liable  for  any  loss  incurred  by  the  eubject  of  the 

insurance,  unless  it  be  incurred  within  the  limits  of  the  time 

specified  in  the  policy  :  and,  on  the  other  hand,  they  are  so 

far  similiar  to  voyage  policies,  that  the  ship  must  have  origio- 


<«)  See  pott,  P«rt  II.  Chtp.  IV.  In-  (f)  PnuriMi  Code,  kS  2173*217«. 

plied  Warrant/  of  Seaworthiness.  (r)  I  Phillips  <m  Ins.  459.     •<  CleM«- 

(ft)  Ordifl.  de  la  Marine,  taU  yL  «rt.  94.  land  v.  Un.  liia.  C<k  8  Mass.  dOa  > 

Code  de  Commerce,  363.  («)  3d  O.  3.  c.  63,  a.  12,  aol  altered  bf 

(#)  laauraiice  OidiaaiiM,  tk.  ▼.  ait.  the  last  ack 

15.  (0  Way  9.  ModigUaoi,  2  T.  11^  31. 

{p)  Insurance  Code,  art.  vi  f  Id  Robarstaa  «.  nwck,  4  fias^  190. 
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« 

ally  sailed  on  the  voyage  described  in  the  policy ;  and  the  Time  poiieiti. 
underwriter  will  not  be  liable  for  any  loss,  though  incurred 
within  the  limits  of  the  time,  unless  the  ship  at  the  time  of 
lie  occurrence  be  sailing  on  the  prescribed  course  between 
the  termini  of  such  voyage. 

Thus,  as  we  have  already  aeen,  where  a  Newfoundland  V^^  "^^ 
abip  was  insured  ^'  ai  and  from  the  20th  of  October  ^  from  any  uDderwriter 
parts  in  Newfoundland  to  Falmouth^  or  her  port  or  ports  of  u^u^n^t 
discharge  in  England;  "  it  was  held,  that  although  under  this  o^thevoy!!^ 
♦policy  the  ship  ne^d  not  have  been  in  any  port  in  Newfound-  described  in  tfce 
land  on  the  20^A  of  October^  yet,  in  order  to  make  the  policy  Wa^  v.  Moa- 
attach  at  all,  the  ship  must  have  originally  sailed  on  the  voyage  2'!'!  Rep.  so. 
isssuredj  and  that  as  in  this  case  she  had  not  done  so,  the       *  413 
aasured  could  not  recover,  though  the  loss  took  place  after 
the  20th  of  October,  and  when  the  ship  had  got  into  the  course 
of  the  voyage  described  in  the  policy,  (u) 

The  point  conceded  in  this  case,  viz.  that  in  such  a  policy  ^"^  i^  ^  ^^ 

'  r         ^    necessary  that 

it  is  not  necessary  that  the  ship  should  be  in  the  port  named  th«  ship  sbonid 
as  the  terminus  a  quo  in  the  policy,  at  the  time  when  the  minus  a^ 
insurance  is  limited  to  commerce,  has  been  illustrated  in  the  a^ri^  ^l^ueii 
United  Slates.  f '•*  P^J'fy.^u. 

Iimiied  to  takiB 

Thus,  where  a  brig  was  insured  '^  from  Calais,  in  Maine,  effisct. 
on  the  16lh  day  of  July,  to,  at,  and  from  all  ports  to  which  ^x^^^'^^ 
•be  might  proceed  in  the  coasting  trade  for  six  months ;  and 
it  appeared  that  the  brig  was  not  at  Calais  on  the  16th  July, 
but  had  been  there  subsequently  within  the  six  months ;  the 
court  held  that  the  policy  had  attached  on  the  16ih  July, 
"  for  it  was  the  clear  intent  of  the  parties  to  insure  on  time, 
without  regard  to  place  where  the  vessel  might  then  be,  but 
only  with  regard  to  the  employment  in  which  she  was  en- 
gaged ;  viz.  the  coasting  trade."  (v) 

80  where  insurance  was  effected  on  a  ship  for  one  year 
^^  at  and  from  Boston  to  Charleston ; "  and  it  appeared  that 
the  ship,  which  was  covered  by  a  pricnr  policy,  on  time,  had 
sailed  from  Boston  before  such  prior  policy  had  expired,  the 
second  policy  was  held  to  attach  to  the  ship  while  at  sea  on 
the  voyage,  immediately  upon  the  expiration  of  the  first,  (w) 

Where  it  is  quite  evident  from  the  whole  language  of  the 

M  W«r  <".  IMifUtti,  2  T.  iUp.  dp.  {w)  See  1  Pbfllips  on  Ins.  440.     {  KMt 

(v)  tMarttn  «.  Fkbing  Ini.  Gomp.  90   •.  Uamd.  Ins.  Co.  IS  Pick.  10.  > 
Pk^  aSO.  iutt4  IB  1  PliiUips  ce  Im.  440. 


4Sn  mm  poLioneB. 

Th— poiioiw.  instrument,  that,  although  the  risk  is  expressly  made  to  com- 
Eveathuuj^h,  mence  from  a  specified  local  terminus,  yet  the  policy  is  sab- 
therbkw^ex-  stantially  a  time  policy;  it  has  been  held  in  the  United 
commencefrom  States,  that  it  Will  attach  and  operate  as  such,  though  the 
'  '^Therein*  vesscl  may  never  within  the  term  have  been  at  the  local  fer- 
ttamed,  yet  if  it  minus  a  QtiO  named  in  the  policy  as  the  place  where  the  risk 

be  clear  that        .  ^  ,,  «.  i  ..       ^,  i 

the  insiiranre  IS  to  commencc  ;  a  policy  was  effected  on^hip,  "  to,  at,  and 
on'tlmetrhe  nik  from  onc  or  morc  ports  in  the  globe,  for  one  year,  commencing 
SiSc^iToS^h  ^  ^^^  ^  Barbadoes  the  Ith  of  December,  1810,  to  continiK 
the  ship  ma^r      till  the  vessel  should  be  arrived  and  moored  at  anchor  twenty- 

never,  within       -         ,  -  .  .  .       •  i.  •  «  «•      mt  i 

the  limits  of  the  four  hours  in  Safety  withm  the  year  aforesaid."     The  vessel 

iTt'che  named  °  was  not  at  Barbadoes,  as  supposed  by  the  policy,  but  the 

termidu*.  court  Said,  her  being  so  was  immaterial,  and  thiU  the  risk 

would  end  with  the  year  without  any  regard  tb  her  being  in 

any  port,  either  at  that  time  or  before ;  the  beginning',  dura- 

tion,  and  end  of  the  risk  being  well  enough  described^  witkami 

any  regard  to  the  place  where  it  was  to  commence^  or  to  the 

vesiePi  being  iafe  in  port,  (a?) 

DiArencein  Upon  the  whole  it  may  be  laid  down  that,  supposing  a 

eflect  between  .  '        r  r  i3 

these  mixed       pollcy  in  this  mlxcd  form  once  to  have  attached,  the  only 
▼oya^poii.       difference    in  point  of  eifect,  between  it  and  an  ordinary 
S^formeMbe"  ^^X^S®  policy  will  be,  that  the  risk  upon  the  adventure  will 
n»kwatan       continue,  not  until  the  arrival  of  the  ship,  or  the  landing  of 
(«rifi  expires,     the  goods,  but  Until  the  completion  of  the  time  specified, 
voyage  bL*then  whenever  and  wherever  that  may  be,  totally  irrespective  of 
completed  or      ^j^^  completion  or  non  completion  of  the  voyage.    These  pol- 
icies, in  fact,  afford  no  more  protection,  and  not  so  much 
liberty,  as  time  policies,  and  are,  probably,  for  that  reason, 
comparatively  of  rare  occurrence,  (y) 
The  French  The  law  of  France,  indeed,  under  the  Ordonnance  de  la 

Ordunnance  de  Marine,  differed  in  this  respect  from  the  maritime  law  of 
vided  that  hT  almost  all  other  countries  (z) :  and  provided,  that  under  pol- 
Sk^shouW  *^^  icies  in  this  form,  if  the  voyage  were  not  completed  at  the 
continue  till       expiration  of  the  time,  the  risk   should   still  continue,  the 

the  voyage  was  ... 

completed ;  but  Underwriter  receiving  an  increase  of  premium  in  proportion 
CommerceliQs    to  the  increased  duration  of  the  risk,  (a) 

assimilated  the 
French  law,  on 

Aai^*the^  («)  tManly  v.  United  Manne  and  Fire  chap.  viii.  introductory  section,  vol.  ii.  p. 
of  Europe.  ^''*'  ^<*"^V'  ^  Mass.  Rep.  85.  cited  in  1    203,  ed.  ]807. 

Phillips,  439.  («)  See  them  ooUectcd  by  Bmedk^,  ibid, 

(y)  Beneck^,  System  des  AMecttraoi^    sect.  3,  vol.  ii.  p.  44'). 

(a)  OnL  de  la  Mariae,  «iu  vi.  ait  SSl 
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*  • 

This  provision,  however,  of  the  former  law  was  designedly  Tiinepoiid«. 
omitted  from  the  Code  de  Commerce  on  the  ground,  as  stated 
by  the  codification  committee,  that  to  compel  the  under- 
writer *to  continue  the  risk  beyond  the  limit  of  time  fixed  in  *415 
the  policy  would  be  unjust,  because  the  only  meaning  of  its 
insertion  must  be  to  exempt  him  from  liability  beyond  a  cer- 
tain ascertained  period,  (b) 

{i)  Boulay  Paty,  Coon  de  Droit,  Mar.  cies,  that  the  risk  shall  continue  after  the 

Comm.  vd.  iv.  p.  173.  ed.  1834.    Boulay-  expiration  of  the  time  at  a  proportionate 

Pttty  hioMelf  prefers  the  provisiona  of  the  increase  of  premium.    He  says  such  poli- 

old  law,  and  considers  it  advisable  to  in-  cies  are  of  frequent  use  in  the  Meditena- 

tioduoe  a  apecial  daiue  into  all  such  poll-  nean  and  Levant  trade. 


YOL.  I.  36 
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416»  ♦CHAP.  XV. 

DXnSUlTION  OF  THB  BJBK. 

Jjg^^^^^^J^  The  clause  describing  the  voyage  by  its  termini  is  distiact 
Ckiuae  fixio —  "^  ^"'^  English  policies  from  that  which  defines  the  commence- 
theduretioaof   mcnt,  Continuance,  and  end  of  the  risk. 

This  latter  clause,  upon  the  construction  of  which  the 
nature  of  the  contract  between  the  parties  so  materially 
depends,  is  in  all  our  common  printed  policies  in  the  follow- 
ing form :  — - 

*^  Buj^nning  the  adveoture  upon  the  said  gooda  and  merchaiidiaes  from  Ike 
loading  thereof  on  board  the  laid  ship  at,  dec.  apoa  tha 

said  siiipf  dec.  i  and  so  shall  rontinus  and  endnn,  duriag 

ber  abode  there,  upon  the  said  ship,  &c.,  and  further,  until  the  said  ship  with  all  her 
ordnance,  tackle,  apparel,  dec,  and  goods  and  merefaandises  whatsoever  shall  be 
arrived  at  ,  upon  the  said  ship,  dec,  until  she  hath  moorad 

at  anchor  24  hours  in  good  safety,  and  upon  the  goods  and  merchandises  till  the  same 
be  then  discharged  and  safely  landed." 

As  a  great  variety  of  decisions  have  taken  place  on  the 
construction  of  this  clause,  and  as  the  duration  of  the  risk 
varies  upon  the  different  subjects  of  insurance,  it  will  con- 
duce to  clearness  if  we  discuss  separately  — 

Sect.  I.  The  duration  of  the  risk  on  goods. 
Sect.  IL  The  duration  of  the  risk  on  ship. 
Sect.  III.  The  duration  of  the  risk  on  freight. 


Sect.  I.  Duration  of  the  Bisk  on  Goods. 

Art.  1.  Commencement  of  ike  Risk  on  Goods. 

Dmatioo^tho       ^  156.  "  Beginning  the  adventure  upon  the  said  goods  and 

-— '—  merchandise  J  from  the  loading  thereof  on  board  the  said  shipJ^ 

the  risk  on  the        The  first  observation  which  it  occurs  to  make  on  that  part 
SSI^eooe,'^^  of  the  above  clause  which  fixes  the  duration  of  the  risk  oq 
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*goods  isi  that  the  common  form  of  policy  ia  this  country  Dantjon  of  tbe 
affords  no  protection  against  those  dangers  to  which  the  goods  ^^^^^^ 


are  exposed  in  being  carried  in  boats  or  Ughiers  from  tke  ^aer^  con. 
quays  or  ufharfs  of  the  port  of  loading  to  the  skip^s  side.^  mon  form  of 

-/    ^-  II..-  ^^       ^     .      .  .     policiw  till thw 

In  this  respect  the  law  as  to  the  insurance  on  goods  in  this  are  actoaiiy 
country  differs  from  that  which  prevails  in  almost  all  continen-  the  ahip  °  ^^'^ 
tal  states,  which  either  decree  by  their  ordinances  or  stipulate  The  foreign  law 
in  their  policies,  that  the  risk  of  the  underwriters  on  goods  is  difierent 
shall  commence  directly  the  goods  leave  the  shore j  in  order  to 
be  loaded  on  board  the  ship,  (a) 

Of  course,  ffoods,  even  in  this  country,  may  be  protected  Th®  *^  '^• 

'  o  »  J  f         ,/  r  ever,  may,  of  a 

lile  thus  in  transit  from  the  quay  of  the  port  of  loadinir  special  clauBe, 


quay  of  the  port  of  loading   . 
to  the  diip,  by  any  express  clause  in  the  policy,  duly  framed  commeoce  on 
for  the  purpose.    Thus,  where  a  policy  on  goods  at  and  from  jb^^lbey  am 
St.  Petersborgh  to  London  contained  the  following  clause ;  '^^°^ 
^*  Beginning  the  adventure  on  the  said  goods  from  and  tm* 
Mediately  following  the  loading  thereof  on  board  boats  at  St. 
Peiersinargk ;  ''  it  was  not  disputed  that,  under  this  clause, 
the  risk  on  the  goods  commenced  directly  they  were  put  on 
board  boats  at  St.  Petersbtugh  to  be  loaded  (in  the  usual 
course  of  trade  there)  on  board  tbe  ship  at  Cronstadt.  (6) 

(0)  Thoa  the  law  of  Eamkwrgh  pn>-  rine  Ina.  p.  173.)    Tbe  Pwuman  code 

fidea  that  the  risk  oa  gocxla  shall  begin  (Tit.  Verischemogen^S  2184, 2180.)  makea 

jminediately  from  the  time  tbe  gtxKls  leave  the  ri:»k  commence  from  the  loaOing  oa 

tile  shore  {4a  da$  gut  vonn  LaruU  seAiS'  board  the  ship,  or  the  lighten  that  are  to 

itt^)  and  coatiooes  till  thef  are  laaded  convey  them  thither;  and  the  Frmuk 

afain  ia  safety  at  their  place  of  denlina-  Code  (de  Commerce  (ait.  928.  341.)  con- 

tkn.    (Assecuranx-ordnung,  tit.  v.  art.  tains  exHCtly  tbe  same  provision :  and  see 

11.  13.)    By  the  Antwerp  policies  "the  Boulay-Paty,  Cours  de  Droit,  Com.  Mar. 

risk  oa  merohandise  begins  from  tbe  mo-  tit.  z.  sect.  9,  vol.  iii.  pp.  418-420.    See 

meat  they  are  kiaded  in  the  ship,  or  ia  Emerigon,  chap.  xiii.  sect.  2.  vol.  ii.  p.  48. 

Ughlers  to  convey  tbem  there,  and  con-  ed.  1827,  and  Beneok^  System  des  Asse- 

ti&uea  till  landed  at  tbe  port  of  discharge.*'  curanz,  chap.  viii.  sect.  1.  vol.  ii.  p.  205. 
(Vattdirr,  Guide  to  Marine  Ins.  p.  16.)        {b)  Horry  v.  Royal  £xch.  Ass.  Comp. 

The  ordinances  of  AwtMtrdam  (art.  5.)  of  2  Boa.  4i  PuU.  430.    See  per  Ht-atb,  J. 

Smt&rdam  (art  48,  47)  and  of  Spain  Ibid.  435.    Tbe  general  law  of  JSiissia  ia 

(OidinanaHa  di  Bilboa,  art  37,  38.)  gD  (like  our  own,)  that  the  underwriter  91a 

eiven  further,  and  declare  that  the  risk  on  goods  shall  not  be  liable  for  any  loss  in  the 

goods  shall  commence  from  the  time  they  coarse  of  transporting  the  goods  from 

are  bruaght  down  to  the  quay  or  wharf  shore  to  ship,  except  by  virtue  of  a  spe* 

in  order  to  be  loaded  on  board.    The  cial  clause  in  the  policy.    Imperial  Ship. 

Stockholm  polwies  agree  with  these  latter  ping  Ordinance  of  Russia,  o.  M).  s.  193. 
(See  Vaucher,  Ghiide  to  Ma- 


i  See  Coggeahail  V.  Amer.  Ins.  Co.  3  WendeD,  963. 


4M  DioLATiair  or  tke  bibe. 

^tiMofthe      «§  157.  ^  Erom  tke  loading  thereof  on  board  the  said  dtip 

418  ♦ 
Whera  an  in-        Upon  the  construction  of  theae  words  it  has  been  decisivdy 

S^tod  on  established,  and  is  now,  in  &ct,  a  familiar  principle  in  our 
goods  for  a       law,  that  where  an  insurance  is  effected  on  goods  for  a  ▼07- 

voraso    at  and 

from,"  a  named  age  **  at  and  from  "  a  specified  terminus  a  quo  named  in  the 
and  the  risk  ^  policy,  and  the  risk  as  to  the  goods,  is  expressed  to  begin 
^£dto^  ''from  the  loading  thereof  on  board  the  ship,''  in  the  conumm 
(as  in  the  com-  form,  the  policy  will  only  attach  upon  goods  loaded  on  board 
<*yftw»  the  had-  the  ship  at  the  very  place  named  therein  as  the  terminus  a  quo 
XSrdthsikijf^  of  the  voyagc  (c) ;  and  this,  even  though  it  should  plainly 
QofyS^on  appear,  from  extrinsic  evidence,  that  the  underwriters  knew 
KSrf  tS^i^  perfectly  that  the  goods  had,  in  fact,  been  loaded  on  board 
at  the  very      .  prior  to  the  ship's  arrival  at  the  place  so  specified  in  the  policy 

terminus  a  guo  ^  iiii 

therein  named,  as  the  tcrminus  a  quo  of  the  voyage,  and  that  the  assured 
effected  the  insurance  with  the  intention  of  protecting  the 
goods  so  loaded  elsewhere,  (d)  ^ 

It  would  be  a  waste  of  the  reader's  time  to  state  in  any 
detail  the  facts  of  the  several  cases  which  establish  the  above 
points ;  most  of  them  arose  in  insurances  effected  on  colonial 
produce  upon  Baltic  risks  during  the  great  wars  of  the 
French  Revolution,  when,  in  order  to  evade  the  operation  of 
Napoleon's  Berlin  and  Milan  decrees,  it  became  customary  to 
insure  produce,  really  shipped  in  this  country,  by  policies 
effected  on  it  as  though  shipped  at  some  Baltic' port. 
Sptttav.  Wood-  Thus,  to  take  one  case  as  an  illustration  of  many ;  a  cargo 
4^,  16  East,  of  West  Indian  (colonial)  produce  was  insured  for  a  voyage 
described  in  the  policy  as  "  a/  and  from  Gotienburgh  to  the 

(e)  Robertson  v.  French,  4  East,  190.  in  Ridanan  v.  Cantairs,  5  B.  &  Ad. 

Spitta  9.  Woodman,  2  Taunt.  416.    Hor-  663. :  and  see  the  facts  of  Robeitsaii  v. 

neyer  v.  Lushington,  15  East,  46.    Lang-  French,  4  East,  190. ;  Spitta  v.  Woodman, 

horn  9.  Haidy,  4  Taunt.  630.    MeUish  v.  2  TannL  416. ;  Langhom  v.  Hardy,  4 

Andrews,  2  Maule  dt  SeL  106.    Rickman  Taunt.  690.  in  aH  which  it  plainly  ap- 

9.  Cantairs,  5  fi.  4t  Ad.  651.  peared  that  the  underwriitn  kmtm  tk» 

(d)  Per  Bayley,  J.  in  Gladstone  9.  Clay,  goods  had  been  provumdy  loadad 
1  lianle  4l  Sel.  423.    Per  Lord  Denmaa 


188. 


t  A  polioy  of  insurance  on  goods  to  be  shipped  between  two  certain  days,  does 
not  cover  goods  shipped  on  either  of  those  days.  Atkins  9.  Boylston  F.  4t  M.  Ins. 
Co.  5  Bletcalf,  430. 

>  See  Graves  9.  Marine  Ins.  Co.  2  Caines,  399;  Scriba  v.  Ins.  Co.  of  North 
Amer.  2  Wash.  C.  C.  107 ;  Richards  v.  Biarine  Ins.  Co.  3  John.  307 ;  Vredenbaigh  v. 
Qracie,  4  John.  444,  n. 
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ship's  port  or  porta  of  discharge  in  the  Bftltic ; "  with  the  usual  puratkm  of  tbe 

*sekiuse,  "  beginning  the  adventure  on  the  said  goMs/rom  the ^o^^ 

loading'  thereof  on  board  the  said  Mp.**  ^'^ 

It  appeared  that  the  cargo  had,  in  fact,  been  loaded  on 
hoard  the  ship  ai  London^  that  the  ship  bad  then  proceeded 
with  it  on  board  to  Gottenburgh,  where  it  was  not  taken  on 
nor  reloaded^  and  that  soon  after  leaving  Gottenburgh  ship 
and  cargo  were  totally  lost  by  capture. 

It  also  appeared,  by  the  evidence  in  tbe  cause,  that  a  pre-  Even  though 
▼HHis  insuranee  had  been  effected  on  this  same  cargo  by  the  knVw*'u»i'ih? 
oame  underwriter y  for  a  voyage  from  London  to  Gottenburgh,  g^'lJ*^^*^^  ^4 
and  that  the  policy  on  which  the  action  was  brmtc:ht  was,  in  ^  port  other 

-     ^  .•.•!••  J  1  than  the  termi- 

Mct,  a  continuation  policy,  in  order  to  protect  the  same  cargo  nusa^oof  the 
after  the  ship's  sailing  from  Gottenburgh,  which  fact  the  under'  i?ribS  in^the 
mriier  well  knew,  as  he  also  did  that  the  cargo  had  been  really  ^^ll^nJ^ 
loaded  on  board  at  London.  was  intended 

The  court,   notwithstanding   these   fiausls,  felt  themselves  where^de^ 
bound  by  the  express  words  of  the  policy,  and  held  that  as  queSoe^ih© 
tbe  goods  had  been  loaded  on  board  not  at  Gottenburgh,  the  '^™®' 
terminus  a  quo  of  the  voyage  insured,  but  at  a  previous  port, 
tbe  policy  had  never  attached  at  all,  and  that  the  assured 
eould  recover  nothing,  {e) 

la  this  ease,  it  will  be  observed  that  the  risk  was  made  to  Whether  the 
begin  on  the  goods  '*from  the  loading  thereof  on  board  the  byUie clause u> 
ahip  "  in  blank,  i.  e.  wOhoui  saying  where  :  it  is  obvious,  that  nrlLn'^rhe  k»d. 
if  the  risk  is  made  to  begin  from  their  being  **  loaded  on  bU^b^Ii2S»i 
board  the  ship  at"  the  terminus  a  quo  or  other  named  place,  *iinpiy.or"fK« 

-  -  .  .  i.    I  ■•        .        .11  the  looding 

the  reason  for  a  strict  construction  01  the  policy  is  still  more  theivoron 

.    /  ^v  board  the  fdrip 

cogent.  (/  ;  at "  the  termi- 

That  the  strict  rule  of  construction  is  not  relaxed  in  the  I^'u'^'^^rSe 
present  day,  is  shown  by  the  comparatively  recent  case  of  ^^^ 
Bickman  v,  Carstairs,  in  which,  where  a  policy  was  effected 
on  ship  and  goods  for  a  homeward  voyage  ^  a/  and  from  the 
toast  of  Afriea^^  to  the  ship's  port  of  discharge  in  the  United 
^Kingdom,  beginning  the  adventure  on  the  goods  ^^from  the      *  420 
loading'  thereof  on  board  the  said  ship  tiotniy-four  hours  ajler 

(§)  8pitta  9.  Woodman,  2  Taunt.  416.  French,  4  Eai>t,  130.    Homeyer  v.  Luah- 

8.  C.  16  East,  188.  note.    See  alao  Mel-  ington,  IS  East,  46.    Langhura  9.  Hardy, 

Inh  9.  Allnutt,  2  Maule  dE  Sel.  106,  where  4  Taunt.  630,  in  all  which  the  riak  waa 

tbe  rwk  was  also  made  to  begin  *'  from  made  to  commence  from  the  loading  oa 

the  loading  on  board  ship,"  withoui  mor§»  board  at  a  nammljilact. 

(/)    See    •oconlingl/   Robeftsoa    v. 
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Dofatknoftbe  her  arrival  on  the  coast  of  Africa;  ''  it  was  held  by  Lord 

-— ^  Denman  aift  the  Court  of  King's  Bench,  that,  in  the  absence 

Cantain,  '  of  any  thing  upon  the  fece  of  the  instrument  to  show  the 
*  ^'  contrary,  this  policy  could  not  attach  on  part  of  the  outward 
cargo,  which  although  still  remaining  on  board  the  ship  on 
the  coast  of  Africa  more  than  twenty-four  hours  after  her 
arrival  there  and  at  the  time  of  loss,  had  been  loaded  on 
board  of  her  at  her  port  of  departure  in  this  country,  (g^) 
Bemariosof  Lord  Denman,  in  delivering  the  judgment  of  the  court  in 

that  case,  said,  ^'  it  appears  very  hkely  (t.  e.  from  the  whole 
circumstances  of  the  case,)  that  the  assured  intended  by  this 
policy  to  insure  both  the  outward  and  homeward  cargo; 
unfortunately,  however,  they  have  used  words  which  will  not, 
we  think,  effectuate  that  intention.  The  question  in  this  and 
other  cases  of  the  construction  of  written  instruments  is,  not 
what  was  the  intention  of  the  parties^  but  what  is  the  meaning 
of  the  words  they  have  K«a2."  (A) 

This  conatrttc-  §  158.  Where,  however,  the  words  used  on  the  face  of  the 
beiog  a  very  '  Written  instrument  are  such  as  lead  the  court,  consistently  with 
be  reiued^*^  sound  principles  of  interpretation,  to  conclude  that  the  parties 
^^^ih'****^]L  ^^^'^^l^^  '^y  ^^®  policy  to  protect  goods  loaded  on  board  the 
/aeeoftkepoiicy  ship  elsewhcrc  than  at  the  terminus  a  quo  of  the  voyage 
satiafy  ^coim  iusuTcd,  the  court  will  gladly  relax  the  rigor  of  this  rule. 
anoe^'rediy  Lord  Ellenborough  himself,  wha  first  acted  upon  the  rule, 
SS°^°  P~"  declared  that  it  was  not  to  be  favored,  and .  that,  if,  on  the 
■i»ipp«i  e^  face  of  the  policy^  there  be  any  thing  to  indicate  that  a  jM-ior 
the  terminus  loading  was  Contemplated  by  the  parties,  it  will  release  the 
**  ^"**  case  from  that  strict  construction,  {i) 

M  Eait^i^'''  Accordingly,  where  a  policy  was  effected  on  American 
A  policy  ''at  produce  for  a  voyage  ^'  al  and  from  Gotlenburgh  to  any  ports 
S2i^»»^"  ox  places  in  the  Baltic  backwards  and  forwards,  and  with 
t*ff*^^o7aio*  ^i'^^'^y  ^^  touch  at  all  ports  for  all  purposes,  and  to  take  in 
be  m  contiQua-  and  discharge  goods  wherever  the  ship  may  towcA,"  "  Begin- 
poiicies  OQ  the  *ning  the  ad  venture  On  the  goods  from  the  loading  thereof 
«^«^adfrom  <^  board  the  ship^^^  but  this  policy  on  the  face  of  it  was 
Norfoik^mYit-  declared  to  be  "  in  continuation  of  five  other  policUisy  which 

fmia.  to  Gotten-  •'  •'  *  ' 

urffh,**was      had  been  effected  on  the  same  cargo  for  a  voyas^e  from 

held  to  protect  °  •'    ° 

goods  laden  on 
board  at  Nor- 

foUc-  ig)  Rickman  v.  Caistain,  5  B.  &  Ad.       {h)  5  B.  &  Ad.  662,  663. 

421  *        651.  (»)  BeU  9.  Hobson,  16  EbA,  p.  dffi. 
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Norfolk  in  Virginia  to  GhfUenburgh:  Lord  Ellenborough  held  Ddratioii  of  th» 

that,  as  it  thu&  dearly  appeared  on  the  face  of  the  poUcy  that       *»y*Q»'_^ 

the  parties  to  it  must  have  koown  that  the  goods  bad  been 

loaded  on  board  before  arritrinff  at  QoUenburgk;  tiis  policy 

enured  to  protect  goods  wbieh  were  really  loaded  at  Norfolk  ; 

hed  never  been  landed  and  rdoaded  at  CroUenburgh ;  and 

were  lost  after  the  ship  had  sailed  from  the  latter  place,  {j) 

<<  In  this  case,''  said  his  lordship,  <'  it  is  not  merely  that  the  ^^m^ 
underwriters  privately  knew  the  real  history  of  the  voyage :  i'o'<>"si>« 
bat  they  «re  informed  of  it,  or  furnished  with  the  means  of 
information  upon  ike  face  of  the  policy  which  they  stibscribed. 
How  can  they  now  say  we  expected  the  cargo  to  be  loaded 
at  Gottenburgh,  when  they  were  guilty  of  great  negligence 
if  they  did  not  know  that  it  was  loaded  at  Norfolk  in  Vir- 
ginia?" (A) 

In  this  case,  Lord  Ellenborough  suggested  that  the  words 
''  wheresoever  loaded "  should  be  introduced  into  policies  of 
insurance. 

Accordingly  where  an  insurance  was  effected  on  a  cargo  Effect  of  the 
of  specie  and  produce  for  a  homeward  voyage  *<  at  and  from  ^^^UfoSS** 
Pernambuco  to  Maranham,  and  at  and  from  thence  to  Liver-  9f^^*^?^^v^ 
pool,"  —  ^*  beginning  the  adventure  on  the  said  goods  from  the  Sel.  4ia    ■ 
loading  thereof  on  board  the  said  ship  wheresoever  : "  the 
court  held  that  this  policy,  by  virtue  of  the  word  where- 
soever j  enured  to  protect  a  portion  of  the  ouiward  cargo  of 
Britisth  manufactured  goods  which  had  been  loaded  on  board 
at  Liverpool,  and  which '  was  still  on  board  the  ship  at  the 
tkne  of  the  loss  while  she  was  on  her  way  from  Pernambuco 
to  Maranham,  not  having  foimd  a  market  at  Pernambuco.  (l) 

*Lord  Ellenborough  said  that  in  **  South  American  ad ven«      •  422 
tures  it  frequently  happens  that  a  portion  of  the  outward  car-  lo^'e^i^ 
go  remains  undisposed  of  in  the  destined  market,  and  is  rough. 
obliged  to  be  brought  home  in  the. ship  — that  this  insurance, 
BO  doubt,  looked  to  a  case  of  that  sort,  and  therefore  provided 
that '  wheresoever '  the  loading  takes  place,  the  policy  is  to 
sttach."  (m) 

If  the  goods,  though  originally  loaded  on  board  elsewhere, 

(j)  Ben  V.  Hobeon.  16  East,  240.  3       (/)  GladtUme  v.  Clay,  1  MsiUe  Sl  SeL 
Camp.  373.    S.  C.  at  N.  P.  418. 

(i)  3  Camp.  273.  (m)  Glaiktoiiie  9.  Clay,  1  MaiUe  9l  SeL 

420. 
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l^MtfoMoftiM  gte  afterwftfddi  ekber  wholly  or  in  paf  t,  first  haded  and  thea 

— ^*^*^'-  reloaded  *at  the  port  specified  in  the  policy  as  the  tenninos  a 

tboufffor^.  ^[uo  of  the  Toyttge,  this  is  a  sufficient  ^*  loading  on  board  tbe 
Baiijr^ioiiM  on  ^^ ,»  ^^  ^j^^^  ^^^  ^  ^^l^^  ^^  poKcy  attach  under  the  dMBs. 

t^wanis'eiUier      T'^ws,  where  a  poKcy  was  effected  on  ship  and  goods  "•! 
whoiiyorm      ^mdftrom LtmdKTona  to  Wo^wty^^  beginniRg  the  risk  on  the 
SSoaded,  at  the  goods  ^ffcm  Ike  looding  on  board  ike  iUpj*^  and  it  appeared 
mSlmiX^      ^At  the  goods,  tboagfa  previously  loaded  on  board  at  Gotten- 
J^^  pd.  *>«'g*^f  ^^^^  p«rtiy  taken  out  of  the  hold  on  Ae  ship's  strrtvii 
icy  in  the  oom-  ^%  Landscroua,  and  hmded  on  the  quay  there^  so  as  to  enable 
Nonnen  v.        the  cu8tofn*hotise  officoTs  to  ascertain  the  quality  of  the  wfa<de 
Eet^weji,^      cargo  and  adjust  the  duties  on  it,  after  which  they  were  re- 
loaded on   board:   Lord  Ellenboroogh  held  that  ibis  mn 
loading  and  reloading  distinguished  the  case  frooti  thai  of 
Spetta  t;.  Woodman,  and  was  sufficient  to  make  the  policy 
attach  on  the  goods  at  and  from  Landserona.  (n)     In  the 
United  States,  where  the  construction  put  upon  this  daase  is 
UBMowiaf  and  as  Strict  as  in  our  own  courts,  it  has  been  held  that  mesdy 
poS^fuf  beea  unstowing  the  goods  from  the  hold  on  the  ship's  arrival  at  the 
0^t«d  slates    terminos  a  quo  of  the  voyage  ineured,  in  order  to  make  room. 
■^  ^I^**^    fo'  other  goods  there  taken  in,  and  then  re-stowing  them,  h 
and  rekiadiiig    not  equivalent  t<a  a  loading  oil  board  at  such  terminus  so  as 
to  make  the  pohcy  attach  on  those  goods,  (o) 
^  159;   This  strict  -rule  of  construction  does  not  prevai 
423*       where,  the  voyage  being  a  trading  or  bartering  voyage,  tte 
Places  at  which  policy  ooutains  a  liberty  '^  to  touch,  stay,  tradcj  &c.  or  any 
in  goo!L  ia  the    Other  daiuse  of  that  kind  ;    for  in  such  oases  it  is  obvious,  on 
^^funSer   ^^^  ^^  ^  ^^  policy  itsclf,  tfasi  it  must  have  been  oontem- 
towh^^tta    P^^'^  ^y  ^  pctrties  that  other  goods  would  be  put  on  boaid 
ftc,  may  be   '  in  the  oourso  of  the  voyage  than  those  loaded  at  the  port  of 

considered  as        -  ^1.1.  .»  .. 

haJing ports,  departure,  and  that  they  uitended  to  protect  such  goods  by 
i^gtlie/ef^  the  policy.  Wherever,  therefore,  it  can  fairly  be  deduced^ 
^^^'inipon  *™""*  ***•  whole  construction  of  the  policy,  that  the  parties 
l^ou^^tbe  ^^^i^^t^'^ted  loading,  unh>ading,  bartering,  or  trading  with 
whole  policy  it  goods  at  any  intermediate  ports  in  the  course  of  the  voyage 
sumedthaut     iusurcd,  the  policy  attaches,  not  only  on  goods  loaded  on 

was  contempla- 

sfcouidbrtakea  ^**^  Nonnen  r.  Kettlewell,  Id  East,  held  that  as  the  goods  were  "wamuBled 
in  thero.  1*^-    ^  *^  ^'^^  i^  ^"^  objected  that  the  Jret  ofaverags,^^  the  objection  al  all  events 

oargt)  had  not  been  so  far  unloaded  as  to    in  tkU  cote  would  not  apply. 

ascertain  what  amount  of  sea  damage  it       (o)  t  Mun«]r  v.  Columbian  Ins.  Con^ 

bad  sustained  on  the  voyage  from  its  prior    11  John.  302,  cited  ia  1  Phillips  oa  Im. 

port  of  loading ;  but  Lord  £Uenboioiigh    491. 
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biMurd  at  the  port  o(  departure,  bat  also  on  those  loaded  on  Dnntion  of  tho 
board  at  any  of  the  ports  where  the  ship  is  empowered  to  — °"  *'''°*^ 
touch  and  trade  under  the  terms  of  the  policy,  er  whwe, 
vpon  a  true  construction  of  the  wh<^  instrument,  it  must  be 
presumed  that  such  a  loading  was  contemplated,  (p) 

Thus,  where  a  ship  has  lib^ty  by  the  policy  to  touch  at  a 
apeeified  port, such  policy  attaches  on  goods  loaded  on  board  CasMfflusta- 
at  such  port,  in  order  to  complete  the  cargo  (q) ;  so,  where 
Wi  freight  policy  contained  a  most  extensive  liberty  for  the  ship 
'*  to  call,  exchange,  or  take  on  board  goods  "  at  any  West 
Indian  Islands  between  her  (original  port  of  loading  and  her 
idtitnate  port  of  discharge,  such  policy  was  held  to  attach  on 
firesh  goods  loaded  on  board  the  ship  at  a  port  of  distress,  in 
order  to  replace  part  of  the  original  cargo,  which  had  been 
washed  out  of  her  as  she  lay  ashore  (r)  :  so,  in  the  ease 
of  Hunter  v.  Leathley,  which  has  already  been  cited  at  Hunter  y. 
length  elsewhere  («),  the  court  held,  that  the  policy  (which  dtCr.s^;  7 
was  very  extensive  in  its  terms)  attached  on  goods  shipped  ^^°^*  ^^^' 
*on  board  to  complete  the  cargo  at  a  port  lying  diametrically       *  424 
oat  of  the  course  from  the  original  port  of  loading  to  the 
idtimate  ports  of  discharge,  and  not  named  in  the  policy, 
though  embraced  within  its  terms ;  and  Lord.  Tenterden  inti- 
mated, that  in  policies  intended  to  protect  goods  loaded  on 
board  in  the  course  of  a  trading  voyage  at  several  different 
and  uncertain  ports,  all  places  mentioned  in  the  policy  after 
the  words  ^'  unik  liberty  to  touchy  ^J^  may  be  considered  as 
loading  porU^  i.  e.  as  ports  at  which,  if  goods  are  loaded, 
tbey  will  be  protected  by  the  policy,  (t) 

The  two  foUowtng  eases  afford  a  good  illustration  of  the 
mode  in  which  the  courts  apply  policies  containing  sudi 
extensive  liberties  of  touching  and  staying,  to  the  protection 
of  goods  laden  on  board  in  the  course  of  the  voyage. 

An  East  India  captain  being  desirous  of  protecting  his  ^^''^i^J^^ 
interest  in  the  adventure,  for  the  voyage  out  and  home,  465.' 

ip)  Emerifon^  chap,  ziii  sect.  8  toI.  Leathky,  IQ  K  6c  Cr.  SSS^   Affinned  m 

ii.  p.  73.  ed.  1827.    Potbier,  Traits  d'As-  enror,  7  Bingh.  517. 

flonmce,  no.  63.    Valin,  Comment,  tit.  vi.  {q)  Yiolett  v.  Alhnutt,  3  Taunt.  419. 

art.  27.  Tol.  ii.  p.  900.  ed.  18S0,  estabHsh  (r)  Baratoy  9.  9tiflnig»  5  Manle  it 

the  principle.  Violett  v.  AUnutt,  3  Taunt  Sel.  6. 

419.    Grant  9.  Delacour,  1  Taunt,  466.  (#)  Chap.  XIII.  sect.  4. 

Gimnt  9.  Paxton,  Ibid.  463.    Barclajr  a.  (i)  Hunter  v.  Leathleyi  10  B.  6c  Cr. 

suiting,  5  Maola  4t  Sd.  6.    Uyaler  v.  85B. 
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OamkNiorte  effected  a  poliey  ^^  on  goods  as  int^est  shoiild  appear,"  "  at 
— ^**"^^'  and  from  London  to  all  ports  or  places  on  this  or  tbe  other 
side  of  the  Cape  of  Good  Hope  foruHurds  a$td  baekuHurds  at 
sea,  at  all  times,  on  all  services,  and  all  ports  and  places^ 
until  the  ship's  arrival  back  again  i^  her  kui  sktlion  of  dio- 
charge  ai  BlaekwaU  and  Depiford ''  —  ^^  Beginoii^  ibe  ad- 
venture on  the  said  goods /rom  the  kHuUng  thereof  on  board 
the  said  ehip  at  London.^^ 

The  court  held,  that,  though  these  last  words  literally  ap* 
plied  only  to  goods  laden  in  London  for  the  outward  voysfiek 
yet,  having  in  view  the  manifest  intention  of  the  partiea,  and 
the  uniform  course  of  these  voyages,  in  which  goods  are 
always  taken  out  for  the  purpose*  of  trading  and  barter,  and 
never  lo  be  brought  back  in  specie,  the  policy  mnst  be  in- 
tended  to  attach  upon  any  goods  which  the  captain  mif^ 
acquire  by  trading  with  his  outfit  ia  the  course  oi  the  voyaga 
described  in  tha  policy,  wherever  they  might  be  kMded  on 
board :  they  held,  consequently,  that  this  pcdicy  would  pio* 
tect  a  substituted  cargo  of  cottons,  which  the  eaptain  had 
loaded  on  board  his  ship  on  his  own  account  at  Bombay,  ob 
425  *  *to  intermediate  voyage  firom  that  place  to  CaBton,  in  the 
course  of  which  the  ship  waa  lost,  (a) 
Qnmx  V.  Ptt*  The  same  captain,  being  desirous  of  protecting  his  interest 
toa,  1  Ttaat.     j^  ^^  same  adventure  for  the  homeward  voyage,  effeeted  an 

insurance  ^*  on  goods  (as  before)  at  and  from  China  to  all  or 
any  other  ports  or  places  whatsoever,  or  wheresoever,  in  the 
Bast  Indies,  Persia,  or  elsewhere  beyond  the  Cape  of  Good 
Hope,  in  port  or  in  sea,  in  all  places,  at  all  times,  and  in  aft 
servbes,  vnHl  the  ship^e  safe  arrivai  in  London  "  -«-^'  Begin- 
nmg  the  adventure  on  tbe  said,  goodafrom  the  lofldinff  theretif 
on  board  at  Ckma^^  ^^  with  liberty  for  the  ship  in  that  voyage 
to  proceed  and  sail  to,  and  touch  and  stay  ai  amy  ports  or 
places  whaisoever^for  any  purposes  whatsoever)  without  being 
deemed  a  deviation." 

A  cargo  of  tea  having  been  originally  loaded  on  board  at 
China,  for  tbe  homeward  voyage,  the  ship  was  afterwards 
obliged  to  put  into  Bombay  to  repair,  the  tea  cargo  was  seat 
on  to  England  in  another  vessel,  and  the  captain  having 
repaired  his  ship,  loaded  a  cargo  of  cottons  on  board  her  at 

(«)  Gnat  9.  PdMoor,  1  'Bsmx.  460. 
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Bombay  aad  sent  her  theneey  so  loadedi  to  Cant&nf  on  wbieh  DvntioB  oi  the 

Tojrage  she  was  loel.  L 

The  court  held,  that  tkit  policy,  unlike  the.  former,  bad  coan  on  the 
never  attached  on  the  goods  so  loaded  at  Bombay  for  the  ^^jST^ 


ymywige  to  Canton ;  the  insurance,  they  said,  in  this  case,  was 
on  nothing,  but  the  good$  laden  on  bmxrd  at  China  for  the 
homeward  voyage  thmce  to  London,  (v)  The  court  remarked, 
that  there  was  nothing  on  the  iace  of  this  policy,  nor  in  the 
oireumstanoes  of  the  case,  to  alter  '^  the  plain,  fair,  gram« 
Boatieal  sense  ^  of  the  words  ''  beginning  the  risk  on  the 
goods  from  the  loading  thereof  on  board  in  C/uim,"  *-  there 
was  no  custom  of  trade  authorizing  the  company  to  send 
back  the  ship  from  Bombay  to  Canton,  so  as  to  keep  her  still 
within  the  protection  of  a  policy  effected  on  a  homeward 
voyage  from  Canton  to  London,  -^  there  was  no  faitention  of 
aidoading  the  goods,  for  "  it  never  was  in  the  contemplation 
of  the  underwriters,  or  of  any  man,  that  a  ship  once  laden 
^^ith  tea,  a  very  valuable  cargo,  would  be  unloaded,  and  *426 
employed  in  some  otb»  trade." 

§  160.  A  policy  effected  on  goods  **  at  and  from ''  any  port  ^^^ 
or  place  named  as  the  terminus  a  quo  of  the  voyage  insured,  goods  for  a 
will  not  proteet  goods,  unless  loaded  on  board  at  the  very  ^S^^^'e 
place  or  harbor  town  itself  even  though  they  may  be  loaded  ]^^^^ 
ou  board  at  a  place  which  is  within  the  political  limits  of  the  ^^  ^  ^w 
part;  unless,  indeed,  evidence  can  be  addoeed  to  show  that  at  the  Aorbor 
Ibe  word  used  in  the  policy  to  describe  the  terminus  a  quo  is  unieJI^by      ' 


g««eraUy  understood  by  mercantile  men  to  eomjwise  every  ^lofafpoUciM* 
place  within  the  legal  limits  of  its  port.  towSect^Si 

Thus,  where  a  policy  was  effected  on  goods,  *^  at  and  from  loaded  oaEoaid 
Lyme  to  London :  "  and  it  appeared  that  the  goods  were,  in  wi^'SS»iegri 
ftet,  loaded  on  board,  not  at  Lyme  town,  but  at  Bridportj  a  ^S?^»r^ 


Mm*^  •w.ni*^    ^BM  »^^j«Hu,     u«»  t>»  M^^wnm.    .VTVM,  w«ib  M    A#rMtj^w»,«    port  OTlUOh 

town  nine  miles  from  it,  but,  by  the  BMmicipal  law,  a  menibar  CQDSabhMT* 
of  the  port  of  Lyme ;  the  court  held,  in  the  absence  of  any  Nofaie,3Tauit. 
mercantile  usage  to  show  that  goods  insured  from  Lyme 
might  be  loaded  at  Bridport,  that  this  policy  never  attached 
<»  these  goods,  {to) 

In  this  case  it  appeared,  that  there  was  no  separate  custom*  Pviyne  v. 
house  at  the  town  of  Bridport:  i  fortiori  where  goods  in-  iWi^oSr"' 

(V)  CkMrtv.  Turn,  1  TWwt  483.  <«)  C— tibley. Noble,  2TauiL  4D3. 


4» 
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DQitttioBofthe 

nikoi  goods. 


If,  bOW6V«T, 

there  m  9i  mat' 
cantile  usage 
to  load  goods, 
not  at  toe  verv 
place  specified 
as  the  tenninus 
a  quo  of  the 
Toyage,  but 
elsewhere,  the 
policy  will  atr 
tachon  the 
goods  at  the 
place  where 
usage  requirat 
them  to  be 

MaKOD  V.  A^ 
Imis,  3  Campb. 

427  ♦ 


flured  ^'  at  and  from  Carmarthen  to  London/'  were,  in  fcct, 
loaded  on  board  at  Llanelfyj  wbieb,  though  legally  apealdngy 
a  member  of*  the  port  of  Carmarthen,  yet  has  a  separate  cus- 
tom-bouse, at  which  vessels  are  cleared  out,  independently  of 
that  at  Carmarthen :  the  court  held  that  this  policy  bad  never 
attached  on  the  goods  so  loaded  on  board  at  Llanelly.  (x) 

Like  every  other  part  of  the  policy,  however,  the  iDterpv^ 
tfttion  of  the  words  describing  the  terminus  a  quo  of  tbe 
voyage  is  governed  by  the  usage  of  trade  in  Uie  paiticolar 
v<^age  insinred  ;  and,  therefore,  if  it  be  proved  that  there  is  a 
mercantile  usage  to  ship  goods  under  such  policies,  not  nt  the 
very  place  specified,  but  at  some  place  adjoining  thereto, 
^he  policy  will  be  held  to  attach  on  goods  shipped  in  com- 
pliance with  tbe  usage.  Thus,  where  a  policy  was  efSscted 
on  goods  ^'  ai  and  from  the  ship^s  loading'  port  or  ports  m 
Amelia  Islandj^^  and  the  ship  never  touched  at  Amelia 


at  all,  but  lock  in  her  cargo  at  Tigre  Island,  which  is  n  little 
higher  up  the  river  St  Mary's ;  but  it  appeared  that  in  that 
trade  this  is  the  usual  manner  in  which  all  ships  take  in  their 
cargo  ;  Lord  EUenborough  held  that  the  policy  attached  on 
the  goods  so  loaded,  (y) 


A  policy  efiect- 

ed  on  goods 
** at  and  Jrom** 
a  foreign  port 
for  tbe  home- 
ward voyage, 
only  protects 
iheKometoofd 
cargo. 


Bat  if  two  poli- 
cies have  been 
efiected  oa 
goods,  one 
^  to,*'  and  the 
•econd  ^^at  and 


§  161.  A  policy  effected  on  goods  '^  at  and  from  "  a  foreign 
port  for  the  homeward  voyage,  onty  protects  the  howitwaed 
bound  cargo,  and  only  begins  to  run  from  the  time  when  such 
cargo  is  either  wholly  or  partially  loaded  on  board  at  that 
port ;  if  there  have  been  a  policy  effected  on  the  outward 
cargo  <<  until  discharged  and  safely  landed  "in  the  same  pott 
**  at  and  from  which  "  the  policy  for  tbe  homeward  voyage 
is  made  to  commence,  the  risk  on  the  goods,  under  the  home- 
ward policy,  will  begin  as  soon  as  they,  or  any  part  of  them, 
are  loaded  oa  board,  although  the  whole  of  the  ootward 
oai^  may  not  then  ha vc' been  discharged^ 

In  fact,  there  seems  little  doubt  that  both  policies  in  such 
case  may  operate  concurrently,  in  point  of  time,  to  protect, 
not,  indeed,  the  same  goods^  but  the  outward  policy  to  protect 
what  remains  on  board  of  the  outward  cargo,  and  the  home- 


(i;)  Payne  9.  Hutchinson,  2  Taunt  405.    lumbian  Ins.  Comp.  4  John.  Bep.|M3; 
Hie  law,  as  to  this  point,  is  the  same  in    cited  1  Phillips,  Ins.  441. 
the  United  States;  see  t  Miinay  9.  Co-       (y)  Moxoav.  Atkyni^  3  Camp.  StN). 


DURATION  07  THE  RISE.  433 

ward  policy  to  protect  what  has  been  already  loaded  of  the  Duration  of  the 
homeward  cargo,  (z)  , — : 

h&vinff  severs! 

If  the  place  ^'  at  and  from  "  which  the  homeward  voyage  port&^nd  the 

is  made  to  commence  be  an  island  or  other  place  having  ^^tin^'^"^ 

several  ports,  as  Jamaica,  and  two  several  policies  have  been  j^^^rL'^tf* 

effected,  one  on  the  outtoard  cargo,  say  "  from  London  to  p«rt  of  her  tna- 

Jamaica,"  and  the  other  on  the  homeward  cargo ''  at  and  from  of  her  Aoim- 

Jamaica  to  London,"  then  if  the  ship,  after  discharging  part  both  oo^l^% 

of  her  outward  cargo  and  taking  on  board  part  of  her  *home.  J^,e7'j:Sh>r^ 

ward  carffo  at  one  port  in  Jamaica,  should  be  lost  while  pro-  ^^\  ^^  former, 

,  ,  and  the  home* 

ceeding  to  another  port  in  that  island,  in  order  to  dispose  of  ward  policy  the 
the  residue  of  her  outward,  and  complete  the  loading  of  her  #408 
homeward  cargo,  having  part  of  both  cargoes  on  board  at 
the  time  of  loss ;  in  such  case  the  common  sense  of  the 
matter,  and  the  true  result  of  the  authorities,  appears  to  be, 
that  the  outward  policy  continues  to  protect  what  remains  on 
board  of  the  outward  cargo,  and  the  homeward  policy  at- 
taches on  what  has  been  already  taken  on  board  of  the 
homeward  cargo,  (a) 

This  rule  must,  indeed,  be  understood  as  strictly  confined  This  mie  only 
to  the  case  of  goodty  and  not  extending  to  the  ship  for  the  case  of  "^om^; 
plain  reason,  amongst  others,  (which  will  appear  elsewhere,)  "^^^^  *<*"**»>■" 
that  the  outward  and  homeward  policies  are  both  effected  on 
the  tamt  ship,  but  on  different  cargoes. 

It  has  been  decided  in  the  United  States  that  a  policy  Se'uSt^*^*'" 
effected  upon  goods  outward,  and  upon  their  proceeds  home  states,  ofavo- 
will  apply  to  a  homeward  cargo  procured  by  money  or  credit  outwarfand 
of  the  consignees  at  the  port  of  discharge,  though  the  outward  ^^edt^hoSIt 
goods,  for  want  of  a  market,  have  not  been  in  fact  sold  so  as 
to  realize  any  proceeds,  (b)     A  policy  in  this  form  will  not, 
however,  protect  for  the  homeward  voyage  the  same  goods, 
brought  back  in  the  same  ship,  without  having  been  changed 
or  landed  at  the  port  of  destination,  (c) 

{z)  See  Emerigon,  chap.  xiii.  sect.  20.  Forbes  v.  Aspinall,  13  East,  323.    Waire 

Perte  pent  elle  en  m^me  tema  arriver  v,  Millar,  4  B.  &  Cr,  S38.    Rickman  v. 

d'cntpto  et  de  sortie.    See  Boalay-Paty,  Carstairs,  5  B.  &  Ad.   651 ;   3  Kent's 

Cows  de  Droit  Comm.  tit.  x.  sect.  9.  Gomm.  (5th  ed.)  309. 

torn.  iii.  pp.  421-428,  ed.  1834;  and  see  (b)  t  Haven  9.  Oray,  12  Mass.  Rep. 

3  Kent's  Comm.  (5th  ed.)  309.  71.     t  Whitney  «.  The  American  Ins 

{a)  Emerigon,  chap.  xiii.  sect  20.  toI.  Comp.  3  Cowen,  210.    3  Kent's  Comm. 

ii.  pp.  114,  115.  ed.  1827.    Boulay-Paty,  (5th  ed.)  310.    ^  See  Dow  v.  Hope  lus. 

Coun  de  Droit  Comm.  Mar.  torn.  iii.  p.  Co.  1  Hall,  166.  ^ 

422.    Camden  9.  Cowley,  1  W.  Bl.  417.  (c)  Ibid. 

TOL.  I.  37 
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^"J**^^*****      Art.  2.  Continuance  and  End  of  the  Risk  on  the  Goods. 

rule  oii.^oods.  •^ 

-    ■  —  — ■ — ^^ 

^^*?tiM      ^  ^^^'  ^^^  common  clause  in  our  English  policies  makes 
fiik  en  goodi.     the  risk  on  goods  ^'  anUinue  upon  them  during  the  ship*9  oioJc 
there  (i.  e.  at  the  port  of  loading,)  and  thence  during  her 
voyage  to  the  port  of  discharge,  until  the  goods  be  there  dis- 
charged and  safely  landed J^  ^ 
429  *  *By  '^  safely  landed  "  is  meant  safely  delwered  on  shorty  at 

w^^M^^  lAe  ordinary  wharfs  and  quaysy  or  customary  laoding  places 
ktmkdJ*  within  the  limits  of  the  port  of  discharge,  (d) 

What  these  limits  are  is  to  be  asoertainedi  in  case  of  doubt, 

by  the  evidence  of  that  mercantile  usage  with  which  every 

underwriter  is  presumed  to  be  iamiliar,  on  the  fair  priacipk 

that  every  man  of  business  may  reasonably  be  presumed  to 

be  in  possession  of  that  species  of  generally  diffused  and 

easily  accessible  information,  without  which  he  could  not  in 

any  case  be  competent  to  carry  on  the  ordinary  transactioos 

of  his  trade  or  calling. 

'^^^^^wStT*        ^^  order  to  convey  the  goods  safely  to  the  usual  landing 

the  port  of  (Vs-  placcs  at  the  port  of  discharge,  it  is  frequently  necessary  to 

v^'goods^fiofB  employ  smaller  craft,  such  as  lighters,  shallops,  &c.,  to  cany 

iSSot.'^,"'  them  from  the  ship  to  the  shore. 

wSi^^abie**'  Whenever  it  is  established  that  such  a  usage  exists  by  the 
for  aU  loM  that  general  course  of  trade,  the  underwriters  will  be  held  liaUe 
S^  goodsin  the  for  any  loss  or  damage  that  may  happen  to  the  goods  in  the 
^u^  *"  course  of  being  so  carried  from  the  ship  to  the  shore. 
BeaMQ  of  this.  «  The  insurer,"  says  Lord  Mansfield,  "  in  estimating  the 
price  at  which  he  is  willing  to  indemnify  the  trader  against 
all  risks,  must  have  under  his  consideration  the  nature  of  the 

(<0  See  as  to  this  GeldifliB  v.  Bourne^    ia  etror,  3  IL  4  Gr.  64S.    &  C.bcfiie 
4  Bingh.  N.  C.  314.    Bourne  9.  Oatcliisb,    the  House  of  Lords,  7  H.  &  Gr.  830. 


1  Goods  being  iasuredi  with  a  provision  that  the  risk  should  oontinae  "twcaty-fw 
houn  alter  they  were  landed ;  **  a  part  of  them  had  been  landed  more  than  t««lf 
four  hours,  when  both  the  goods  landed,  and  those  lemaining  on  boaid,  weret^ 
as  iUicit,  and  confiscated.    The  risk  of  iliicit  trade  being  one  of  those  tasoied  agustf, 

the  oourt  held  that  the  insurers  were  liable  for  the  loss.  Hr.  Justice  LBaaaggi*i>K 
the  opinion  of  the  court,  said  :—*'  The  iosnraiice  being  entira,  we  are  of  opinion  list 
the  risk  continued  on  the  entire  goods  until  twentjr^rar  honai  alter  cA  of  tbsn  ^^ 
landed.  Gardiner  v.  Smith,  1  John.  Gas.  141.  See  Ward  v.  Wood,  13  Um.  S»i 
3  Kent,  (Ah  ed.)  309. 
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voyage  to  be  performed^  and  the  usual  course  and  manner  of  puratkHi  of  the 
doing  it.  He  took  the  risk  upon  the  supposition  that  what  ™  ongo<x»» 
was  usual  and  necessary  would  be  done,  and  therefore,  when 
goods  are  insured  '  till  discharged  and  safely  landed/  the 
insurance,  without  express  words,  extends  to  the  boat,  the 
usual  manner  of  landing  goods  out  of  a  ship  upon  the 
shore."  (e) 

In  the  port  of  London  public  lighters  are  employed,  in  the  ^^^^^ 
general  course  of  trade*  to  take  goods  from  the  ship  to  the  goods  whOe 

Wnan'S  side.  lighten  Irom 

*Hence,  it  has  been  frequently  held,  that  goods  in  the  port  ^^^^^d^ 
of  London,  while  on  board  such  lighters,  and  in  the  course  are  under  the 

^        .  '  /*  protection  of 

•f  bemg  conveyed  from  the  ship  to  the  wharfs  side,  are  mi-  the  policy. 
der  the  protection  of  the  policy.  (/)  *  430 

80,  where  it  appeared  that  in  the  contraband  trade  formerly  ^„**JJ^  ^^ 
carried  on  in  the  Spanish  main,  it  was  the  usual  course  for  shore  id 

^t         ■  •  1    •     •  «    •  f  •  laanches  in  the 

the  ships  engaged  m  it  to  stand  info  shcnre  as  near  as  they  spaniah  oontrap 
could,  and  then  run  the  cargo  ashore  in  launches,  which  came  *^^^'"^' 
off  to  them,  it  was  held,  that  goods  insured  for  this  traflEic 
were  protected  while  in  such  launches,  (g) 

So,  where  the  goods  insured  were  destined  fora  plantation  J^^^^  ^'^^ 
in  Jamaica,  sitoate  in  a  bay  too  shallow  for  ships  of  large  shallop  from 

-        ,  '  ,    .  ,     .  .  ,  .  ,    the  shro  to  a 

burden ;  and  it  appeared  that  the  general  usage  was,  with  Weat  Indian 
r^ard  to  all  goods  so  destined,  to  put  the  ship  into  the  near-  ^^^^^^^ 
est  practicable  port,  and  thence  send  the  goods  ashore  in 
flliallops ;  Lord  Tenterden  held,  that  the  goods  while  being 
80  sent  on  were  protected  by  the  policy,  {h) 

All  goods  destined  for  St.  Petersburgh,  if  loaded  on  board  ^viSTuSTfiom 
vessels  of  any  burden,  are  unloaded  at  Cronstddt,  which  is  Ontutadtu} 
about  twenty  miles  from  the  capital,  and  thence  sent  on,  up  ^ui^A,  and  from 
the  Neva  in  lighters :   before  the  cutting  of  the  great  canal  ^i^k^ 
of  the  Helder  to  Amsterdam,  vessels  of  large  burden  some-  ftJwid^wJri- 
times  unloaded  at  the  Texel,  and  the  largest  class  of  vessels  ^«"- 
are  still  obliged  to  do  so  between  Cuxhaven  and  Hamburgh : 
in  all  these  cases,  as  the  river  navigation  is  a  foreseen  and 

(e)  1  Bur.  34&    In  France  th»  geo-  aect.  2,  vol.  iL  p.  49,  ed.  1827.    Boolay- 

eittl  principle  is  confined  to  the  taking  Paty,  torn.  iii.  p.  419.  tit  x.  aect.  9. 

of  goods  from  the  ship  to  tk$  ahon^  and  (/)  Rncker  v.  London  Ass.  Comp.  2 

does  not,  as  a  general  rule,  extend  to  their  Bos.  &  PuU.  432,  mi  natu,    Hany  e. 

tmnqwrt  from  the  ship,  up  rivtrSf  to  the  Boyal  Exoh.  Ass.  Comp.  ihid.  430. 

pott  of  diichaige.    Emefigon,  chap.  xHI.  (g)  Matthfe  v.  Potts,  3  Bos.  ft  Poll.  23. 

(A)  Stewart  V.  BeU,  0  B.  dc  Aid.  238. 
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Duration  of  the  <;ustomary  part  of  the  voyase,  and  the  risk  thereof  caknlated 

risk  CD  goods.  t*  "^    o   ' 

in  the  rate  of  premium,  the  goods  would  be  protected  in  the 

river  craft  under  our  common  form  of  policies,  (i) 
Policies  on  Jn  France,  it  seems  thai  their  policies,  though  not  oonsid- 

goods  iQ  Fraiice  ,       ,  ^  r 

protect  the  ride  cred  as  a  general  rule  to  protect  goods  when  sent  on  from  the 
wbenltS^al  ship  up  a  rivcT  to  the  port,  will  yet  do  so  whenever  th^e  is 
80  to  send  them  ^^  usage  to  Unload  goods  at  the  sea-board,  and  thus  send 
them  on,  as  from  Paimboeuf  to  Nantes,  {j  ) 
431  *  ^^,  in  the  United  States,  on  its  being  proved  that  Udei 

The  law  u  the    were  fi^enerally  sent  ashore  at  New  York  from  the  ship  ia 

same  m  the  ^  •'  '^ 

United  States,  boats,  the  Supreme  Court  of  the  United  States  held,  that 
the  risk  continued  on  them  while  being  so  sent  (k)  ;  and  is 
one  case  there  decided,  the  principle  was  carried  to  the  extent 
of  protecting  goods  destined  for  a  Mexican  port  while  being 
carried  up  from  the  river-bar  to  the  town  partly  in  boats,  and 
partly  overland  an  mtUeSj  that  being  shown  to  be  the  genefsl 
mode  of  conveying  them  to  their  place  of  destination.  (/)  ^ 

But  in  an  sach       ^  163.  But  in  all  such  cases  the  assured  may  terminate  the 

cases  the  as-  ,  m  .  . 

sured  may  ui  risk  before  the  time  when  it  would  expire  in  the  usual  coune 

^^e'risk !  a  Under  the  policy,  by  receiving  the  goods  out  of  the  ship  into 

we1vh^*them  ^^  ^^'^  ^^^^ »  ^"®»  although,  as  wc  have  seen,  goods,  whik 

out  of  the  ship  Jq  a  coursc  of  beiniT  carried  in  lisrhters  from  the  ship  to  the 

into  his  own  „  .  .  ,    .       .  r  r 

care;  as e.g:    shorc,  are,  generally  speakmg, 'protected,  m  the  port  of  Lon- 
on  boa^his      dou,  yet  a  merchant  of  that  port  was  held  to  have  pot  an 
own  lighter.       ^^^  ^^  ^j^j^  protection  by  himself  sending  for  them  and  bring- 
ing them  ashore  in  his  oum  lighter  {m)  ^ ;  and  the  same  princi- 
ple holds  where  the  merchant  takes  the  goods  into  his  own 
care  and  possession  before  they  are  landed. 

(0  See  Beneck^,  System  des  Aamscvk-  Martin,  N.  S.  386,  cited  in  1  PhiDiiK,  Im* 

fans,  chap.  viii.  sect.  1,  vol.  ii.  p.  213,  ed.  484. 
1807.  (m)  Spartow  v.  Cainttheis,  2  Sr. 

(j)  Emerigon,  vol.  iL  p.  49,  ed.  1827.  1236.    Mr.  Marshall  remarks  oa  tfaitde' 

Boulay-Faty,  Cours  de  Droit  Comm.  tit,  cision,  that  if  there  were  a  custom  ibr 

X.  sect  §,  torn.  iii.  pp.  419,  420,  ed.  1834.  merchants  in  any  port  to  ose  their  own 

(i)  t  Wadsworthv.  Pacific  Ins.  Comp.  lighters  in  landing  goods,  they  vooU  be 

4  Wendell,  38.     <  See  also  CoggeshaU  9.  protected  by  the  policy ;  and  there  is  no 

Amer.  Ins.  Co.  3  Wendell,  283.  ^  doubt  they  veoukl.     See  also  BonecU, 

(/)  t  Oacar  v.  Louisiana  Ins.  Comp.  5  System  des  Assecurant,  chap,  via-  sect. 

1,  vol.  ii.  p.  213,  ed.  1807. 


1  See  Bryant  9.  Commonwealth  Ins.  Co.  13  Pick.  543, 555, 558. 
*  See  Coggeahall  V.  Amer.  Ins.  Co.  3  Wendell,  283. 
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Thus,  where  goods  were  put  on  bosrd  a  p^Ue  lighter  and  Dantioiiof  the 
livonght  therein  to  the  merchant's  wharf,  tvhere,  owing  to  ™  ^  goww-^ 
the  roughness  of  the  weather,  they  oouid  not  then  be  un-  wayukinff 
loaded  ;  and  thereupon  the  merchant  dismissed  the  lighter-  ^q  J^^^a 
man,  and  told  him  to  leave  his  lighter  all  night  moored  to  the  f^"^^''  ^ 


aro 


nrharf,  where  he  himself  would  look  after  it,  and  in  the  coarse  landed ;  as  bv 
of  the  night  the  lighter  with  thegbods  on  board  sunk:  the  ^^^Ugh^^  with 
court  held,  that  the  merchant,  by  thus  taking  the  goods  into  ^ilS^]^ 
his  own  care  and  possession,  had  discharged  the  underwriter  ^'^a^^^jj^u* 
from  all  liability,  (n)  tbe  whole 

^Whenever  the  goods  can  be  considered  as  having  been  stra^o.Na- 
landed,  according  to  the  usual  course  of  business  at  their  port  pii^^N.  E.'  16. 
of  destination,  the  risk  on  the  goods  ends,  though  they  may      *  432 
never  have  been  delivered  into  the  hands  of  the  consignees.  {&)  ^JS^^be* 

Thus,  where  on  a  ship's  arrival  at  Bevel^  her  port  of  dis-  go^erriai 
charge,  the  cargo  was  (according  to  the  uniform  Course  of  Untdedy  aoeotd- 
business  in  that  port)  unloaded  in  government  lighters  by  ^oftboport 
the  revenue  officers,  and  lodged  in  government  warehouses,  ^h^^^deiwri- 
wbere  it  was  afterwards  confiscated,  without  ever  comina  tor's  UabiUtr  i* 

°  at  an  and, 

into  the  hands  of  the  consignees :  Lord  EUenborough  held,  although  they 
that,  as  the  goods  had,  in  this  case,  been  landed  in  the  usual  t^'ddWerad 
course  of  trade,  the  risk  ceased  on  their  so  being  landed,  for  ofoi^^n^^ 
that  the  policy  protected  them  against  the  perils  of  the  sea  ^sooe. 
only,  and  not  of  the  shore,  (p)  ^  8tain,3Gainpb. 

The  general  rule,  in  fact,  is  clear,  that  the  underwriter  in  ^q^^„ 
a  sea  policy  insures  only  against  sea  risks ;  the  risk  on  goods,  'P^^^>^ 
therefore,  ends  directly  they  are  put  on  terra  firma,  unless  ends  dincHy 
they  are  placed  there  only  for  a  temporary  purpose,  or  under  ca^a>^^  ^ 
such  circumstances  as  to  be  protected  by  the  usage  of  the 
trade,  (q) 

The  following  American  case,  which  seenois  to  have  been  E^^uJIa!!^^ 
well  decided,  affords  a  good  illustration  of  this  rule.  An  exchange  for 
insurance  had  been  dfected  frar  a  voyage  out  and  home,  on  uie  course  of 
goods  on  board  an  American  ship  engaged  in  a  bartering  badftoiheship 

at  the  time  of 

(n)  Strong  v.  NataUy,  1  Bos.  &  PuU.  ^  (p)  Brown  v,  Caistairs,  3  Camp.  161.  J^{  th^JSIU 

N.  R.  16.  (q)  Pelly  v.  Royal  Exch.  Ass.  Comp.  of  the  ander> 

(o)  Qatcli£fo  9.  Boame,4  Bingh.  N.  G.  1  Burr.  341.    Broug^  v.  Whitmore,  4  T.  writen.  StmUe 

314.    S.  C.  before  the  House  of  Lords,  7  Bep.  206. 
M.  fr  Or.  890. 


t  8eeGneCe9.llar.lM.Co.  SOiMch,  7& 
87* 
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Duratioa  of  the  trade  witb  different  islands  of  the  Indian  Arcliipelairo :  the 

risk  OD  ffoods. 

captain  had  landed,  at  a  port  in  Sumatra,  a  chest  of  c^ium, 

part  of  the  outward  cargo,  to  be  exchanged  for  a  certain 
quantity  of  pepper  and  dollars,  but  not  being  able  to  come 
to  terms,  had  taken  up  the  chest  and  stowed  it  in  the  launch 
f<Hr  the  purpose  of  being  carried  back  to  the  ship,  when  the 
natives  made  a  rush  on  the  crew,  overpowered  them,  and 
carried  off  the  opium :  the  court  in  the  United  States  held 
that,  under  these  circumstances,  the  opium  was  protected  by 
433  *  *the  policy,  for  either  it  had  never  been  safely  landed^  in 
which  case  the  risk  had  never  been  suspended  at  all,  or  else, 
having"  been  once  put  on  board  the  ship's  boat  again,  the  risk 
must  be  considered  as  having  recommenced,  (r)  ^  The  first 
would  appear  to  be  the  true  ground. 

DuiMgeoaiised      As  by  our  law,  the  risk  on  the  iroods  continues  until  they 

to  the  goods  in  ®  ^ 

the  coune  of  are  Safely  landed  at  the  wharfs  or  usual  landing  places  of  the 

will  be  at  the  port  of  discharge,  any  damage  caused  to  the  goods  in  the 

unSS^^m  •  (^oi^fs^  <^^  unloading  them  from  the  ship  into  the  lighters,  or 

uniMi  cauMd  ^om  the  lichters  on  to  the  wharf,  would  faU  on  the  under- 

by  fault  of  ma^  ^  ' 

ter  and  ciew,     writers,  always  supposing,  that  is,  that  such  damage  be  not 
^'8  tackle,      imputable  to  tlie  fault  of  the  master  or  crew,  or  to  the  defect 

of  the  ship's  tackle.  Accordingly,  where  a  f>olicy,  otherwise 
in  the  common  furm,  gave  a  special  power  of  shipping  and 
reshipping  the  goods,  Chief  Justice  Lee  held  that  the  policy 
would  extend  to  cover  a  loss  happening  in  the  unloading  and 
reshipping  from  one  ship  to  another,  (t)  ^ 
I^T-f^jr**  ^^^  ^^^  ^^  France,  following  the  Guidon  (^),  and  the 
Judgments  of  Oleron  (u),  throws  the  responsibility  for  such 
damage  on  the  master  -alone,  {v} 

But  by  the  greater  portion  of  the  other  continental  codes 
it  is  made,  as  in  our  own  law,  to  rest  on  the  underwriter,  (w) 

(f)  t  Parsons  e.  Massachosetts  Fire  («9)  See  the  Hambai)g:h  Ordinance,  tiL 

and  Marine  Ins.  Comp.  6  Mass.  Bep.  179.  vii.  art.  4    The  Praasian  Landgeredrt, 

(s)  Tiemey  v.  Etherington,  1  Burr.  349.  art.  2188,  and  others.    Beneck6,  System 

(t)  Guidon,  ch.  5.  art.  7.  des  Assecuranz,  chap.  viii.  sect  1.  voL  iL 

(«)  Jugemens  d*01eroD,  art.  10.  p.  213L 

(v)  See  Emerigon,  chap.  xii.  sect  48. 
vol.  u.  pp.  25,  26.  ed.  1827. 


to  this  point. 


1  See  Martin  v.  Salem  Ifiar.  Ins.  Go.  2  Mass.  4S0. 
*  See  Coggeahall  9.  Amer.  Ins.  Co.  3  Weodetl,  283w 
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§  164.  It  will  be  observed,  that  in  our  common  policies  no  Daretionofthe 
fixed  period  of  time  is  specified  during  which  the  risk  on  the  ™  °°^ — - 
goods  is  limited  to  continue  after  the  ship's  arrival ;  t.  e.  there  poUcies^Sbere  m 
is  no  specified  time  within  which  their  landing  must  be  com-  wii^w^ 
pleted,  and  beyond  which  they  will  be  out  of  the  protection  {helrt^mnBt 

of  the  policy.  be  completed, 

The  only  rule  in  this  country  is,  that  they  must  be  landed  which  the  risk 
within  a  reasonable  time  from  the  ship's  arrival.  SSw!***™"*^ 

•The  law  of  France  in    this  respect  ainrees  with  our  The  only  mie 

.  .  r  o  »,  that  this 

own.  (X)  must  be  a  rea- 

By  several  of  the  foreign  ordinances,  on  the  other  hand,       «4^' 
it  is  provided,  that  the  risk  upon  the  goods  shall  continue  only  Yoteim  law  •• 
for  a  certain  limited  number  of  days  after  the  ship's  arrival  ^  'bis  point 
at  the  port  of  discharge,  unless  the  unloading  be  delayed  for 
a  longer  period  by  lawful  and  unavoidable  hindrances ; 
and  even  in  such  case,  only  for  a  fixed  though  longer 
period,  (y) 

The  reasons  given  for  preferring  a  fixed  number  of  days  Oarown  rale 
are —  1st,  to  avoid  all  litigation  as*  to  what  shall  be  deemed  ^^ 
reasonable  time  (as  to  which  see  presently)  ;  2dly,  to  compel 
a  speedy  clearance  of  the  cargo.  Mr.  Benecke,  however, 
after  examining  the  different  provisions  of  foreign  states  on 
this  subject,  concludes  that  the  rule  adopted  in  England  and 
France  is,  upon  the  whole,  preferable ;  and  this  opinion 
seems  well  founded,  (z) 

It  is,  of  course,  competent  to  parties  effecting  insurances  in  Time  for  land- 
thb  country  to  adopt  any  special  clauses  they  can  agree  u^^asMciai 
upon  for  the  purpose  of  modifying  the  duration  of  the  risk  e^!  ^^ 
under  the  common  clauses.    Amongst  some  of  the  Scotch 
insurance  companies  it  appears  to  be  customary  to  insure, 
continuing  the  risk  upon  the  goods  until  the  ship's  arrival  at 
the  port  of  dipcharge^  ^^  and  thereafter  for  a  period  not  exceed" 


(ff)  The  Code  de  Commerce,  ait  328,  Pnuda  (tit  losnrance,  axt  2184,  2185. 

341,  provides  that  the  risk  on  goods  shall  2189, 2190,)  aod  by  a  clause  in  the  Damitk 

oootinue  **jMsqu'au  jottr  oti  dU$  mmt  A-  policies,  the  oidinary  dnration  of  the  rak 

Utriu  d  Un$.**  is  fixed  at^|/)iif»  <fayi^  in  cases  of  justifift- 

(fr)  BythelaBDnnoeOidiDanoeof  ilm-  ble  delay  at  iwmuyone  dayi.    See  Ua- 

merdam  (art  5.)  the  risk  ■  to  ooatinue  gens,  vol.  ii.  and  Benecke,  System  des 

lilleen  days  after  the  ship's  arrival :  by  Assecuranx,  chap.  viii.  sect.  1.  vd.  ii.  p. 

that  of  AsttmfaM  (art  46-49.)  for  four-  209,  ed.  Hamburgh,  1807. 

leeo  working  days:   by  the  Insaimnoe  («)  Beneckft,  System  des  AHeeortiii^ 

Code  of  Swtdm  (art  &  t.  19.)  and  of  vol.  H  p.  283^ 
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DqiBtioii  of  the  nut  ten  (arjijiun  or  twentti)  days.  aOawedfor  the  dUduvge  of 

risk  on  goods.        .  «  ^^       ^  '  *»  o     ^ 

the  cargo* 


What  is  a  rear       The  rule  ID  thifl  country,  then,  being  that  the  risk  con- 
tinues  on  the  goods  for  a  reaaniable  time  after  the  ship's  sr« 


^^^'^  rival  at  the  port  of  discharge,  questions  having  been  made  as 

435  *       ^o  what,  under  particular  circumstances,  will  amount  to  a  rea- 
sonable time  for  the  unloading*    This  must  depend  totirdy, 
as  the  following  cases  will  show,  on  the  nature  and  usages  of 
the  trade,  and  the  main  object  of  the  adventure. 
A  •MMc*  MA  Thus  a  ship  was  insured  at  and  from  London  to  Porteodie, 

diBcSule^      on  the  coast  of  Africa,  continuing  the  risk  on  the  ship  ''  till 
^^^Soa^Sa    naoored  at  anchor  for  twenty-four  hoars  in  good  safety," and 
baiter  tiada.      on  the  cargo  «<  m  discharged  and  safety  landed:^     The  ad- 
CoUier,  Paric      vcDturc  for  which  the  ship  was  insured  was  the  gum  trade  oo 
o^ins.  sih  ed.    ^^  coast  of  Africa,  which  is  carried  on  by  barter*    The  ship 
was  captured  about  a  month  after  her  arrival  on  the  African 
coast,  at  which  time,  a^no  gumshadbeen  brought  down  to  ik 
coast  by  the  natives^  no  part  of  her  outward  cargo  had  been 
landed  for  the  purposes  of  barter ;    Lord  Kenyon  held  that, 
as,  under  the  circumstances,  no  unnecessary  delay  appeared 
to  have  taken  place,  the  risk  on  the  outward  cargo  was  a 
continuing  risk  at  the  time  of  the  loss,  (a) 
^niirty  «r  fifty      In  the  Newfoundland  and  Labrador  trade  the  great  object 
to  be  an  uniea-  of  the  advcuture  being  to  catch  fish,  the  outward  cargo  very 
for^Uie^same      generally  consists  in  great  part  of  salt  and  provisions  for  Tiet- 
{^wSandSandT  calling  the  crew  and  earing  the  fish  caught     This  part  of 
^>*^*  .  the  carfifo  is  naturally  consumed  as  it  is  wanted,  and  nefer 

IffnUa  •    ir«n-  O  «f  ■  # 

noway.  DougL  landed  at  all ;  even  such  part  of  it  as  may  consist  of  merchan- 
v!i^^'^  dise  is  frequenUy  not  landed  until  the  fishing,  which  is  the 
rcampb.  503,  |Qain  business  of  the  adventure,  leaves  the  crew  at  liberty  to 
discharge  it.  In  the  case,  theref4»e,  of  outward  cai^ioes  in- 
sured on  board  ships  engaged  in  this  trade  by  policies  in  the 
common  form,  continuing  the  risk  on  the  goods  ^'  till  dih 
charged  or  safely  landed^^^  it  has  been  held  that  such  outward 
cargoes  were  protected  by  the  policy,  though  in  one  instance 
they  were  still  on  board  for  thirty,  and  in  another  lot  fifij) 
days  after  the  ship's  arrival  off  the  coast,  (b) 

(«)  Pteikinrai  V.  Cottar,  PkA  ob  im.  (6)  NoUe  v.  KaDBoway,  DoagL  9k 

093, 8th ed.  Manhal  on  IM. S5S.  Itiaob.  YaDanoev.Dewar,  1  Cu^ttl  Oniiv 

vioua  thatinaQchacase  aa  tbja  afixed  «« Jananga,  Ind.  90S. 
rale  of  time  would  have  operated  oiqaally. 
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♦^  165.  When  ffoods  arc  insured  in  the  common  form,  the  Dnration  of  the 

risk  upon  them  continues  until  they  are  safely  landed  at  the 1 

particular  port  which  is  either  named  in  the  policy  as  their  *. ,    „  «q 
ultimate  port  of  discharge,  or  contemplated  as  such  by  the  principle,  the 
parties ;  and  this,  though  the  ship  may  touch  at  an  interme-  oont^es  until 
diate  port  and  remain  there  for  twenty-four  hours,  and  even  SSSeSlat  tSe^^ 
unload  part  of  the  cargo  there,  and  take  in  substituted  goods  ^^^^f^  ^f 

in  its  place,  (c)  fiedinlhepoU- 

Even  when  the  place  named  in  the  policy  as  the  terminus  plated  by  thlT 
ad  quern  of  the  voyage  is  one  of  the  West  Indian  Islands,  or  S^T^etoan 
other  place  containing  several  ports,  an  outward  policy  effect-  ^jl^^toachinff 
ed  on  the  goods  will,  generally  speaking,  enure  to  protect  anduni-Mding 
them  until  the  whole  of  the  outward  cargo,  or,  at  all  events,  go  at  any  pmr 
until  the  great  bulk  of  it,  has  been  safely  landed  at  that  port  ^ 
in  the  island  which  was,  in  fact,  contemplated  by  the  parties 
as  the  ultimate  port  of  discharge,  {d) 

Where,  indeed  the  great  bulk  of  the  outward  cargo,  under  Where,  how- 
sach  a  policy,  has  been  unloaded  and  sold  at  any  given  port  ^W  Oif^ 
either  in  that  island,  or  elsewhere  within  the  limits  of  the  S^haMSTa? 
voyage,  and  that  which  remains  on  board,  being  trifling  in  ^^J^  ^J^ 
quantity,  is  taken  on,  either  as  ballast,  or  because  it  could  not  voyage,  the  riak 
be  sold  at  the  port  where  the  rest  was  disposed  of,  in  such  2be  mSwo^ 
cases  the  risk  on  the  outward  cargo  will  be  held  to  have  ter-  S2d^^  do« 
minated  at  the  port  where  the  bulk  of  it  was  sold ;  and  the  ^^  ^l!!!!*? 

•^  '  merely  became 

Lability  of  the  underwriters  on  the  outward  policy  will  not  be  a  trifling  porUon 
held  to  continue  merely  because,  at  the  time  of  loss,  an  in-  cargo  may  still 
significant  portion  of  the  outward  cargo  may  still  be  on  board.  ^^uiMofkM. 

This  principle,  which  is  equitable  and  well  adapted  to  the 
real  intentions  of  the  parties,  has  long  been  established  in  the 
law  of  France  (e) ;  and  has  received  abundant  confirmation 
in  the  jurisprudence  of  this  country.  (/)  ^ 

^hus,  where  an  insurance  was  made  on  ship  and  goods       *  437 
\*  at  and  from  Georgia  to  Jamaica^^^  and  the  ship  arrived  at 

(«)  Lord  Mamfidd  in  Banaaa  «.  Lou-  lay-Paty,  Coins  de  Dioit  Mar.  torn.  iiL 

doQ  Aas.  Comp.  Uanhall  on  Ins.  266.  pp. 421-429. 

Leigh  V.  Mather,  1  Esp.  412.  (/)  Banraat  v.  London  Aaa.  Comp. 

{d)   Barran  v.  London  A«.  Compw  Manhall,  266.     Leigh  v.  Mather,  ibiil 

Marahall,  266.  As  to  the  ship,  Inglis  v.  Vaux,  3  Camp. 

(e)  Emerigon,  chap.  ziii.  sect  20.  Boa-  436.    Moore  «.  Taylor,  1  Ad.  &  £U.  2S. 


1  SeeUptonv.  CofnmcicialIns.Co.  8Metc«]r,60S,citedjwft,49B,iaiMl«. 
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])initiaB  of  Ub  JUbfil^ j^o  A^  which  was  the  port  to  which  the  cw^  «at 
oaywMii,^  or^g*tMi%  dettinedy  where  ahe  remaiaed  a  month,  and  during 
tbf^lLnh.  on  that  period  sold  and  dtlivered  the  greatest  pprt  of  her  cargo 
to  merchants  there,  and  would  have  disposed  of  the  wbde 
but  for  a  verbal  agreement  with  a  party  who  chartered  the 
vessel  for  a  voyage  from  Montego  Bay  to  St.  Anne's  for  a 
cargo,  and  thence  to  London,  by  which  agreement  part  of 
the  outward  cargo,  which  was  lumber,  was  to  be  carried  in 
ballast  to  St.  Anne's :  Lord  Kenyon  held  that,  under  these 
circumstances,  the  risk  on  the  outward  cargo  came  to  an  end 
when  the  bulk  of  it  was  landed  at  Montego  Bay,  and  did  not 
continue  oh  that  part  of  it  which  was  carried  on  as  baUastto 
St.  Anne V  (g) 

The  subject  will  receive  further  illustration  when  we  come 
to  consider  the  duration  of  risk  on  the  ship. 
The  rnkoa  When  the  risk  on  Roods  is  declared  by  the  policy  to  ooo- 

under  the  oom-  tiuuc,  as  in  the  commou  form,  *'  during  tht  ships  vinfcft  to 
STbtiukor  the  part  of  diichargt^  untU  the  goods  be  there  discharged  wd 
2*S/^lr*^  M/ety  landed;'  the  poUcy  protects  them  untU  the  whole  or  the 
w^  to  di^^  ^"^  ^^  ^^^^  ^^  landed  at  the  port  where,  in  £ict,  the  ahip 
obarge  them,     begins  to  discharge  them.  (&) 

fa  oases  of  Be-       jf^  in  the  couTse  of  the  voyage,  the  original  ship  becomes 

sUpment^     disabled  before  arriving  at  such  port,  and  the  goods  are,  by 

ooDt^Sstm      the  master,  necessarily  transhipped  and  sent  on  in  another 

M^^'^ai   vessel,  the  risk  on  the  goods  continues  until  they  are  2MJ 

5«*ii«*»»-       landed  out  of  the  substituted  ship  at  the  port  of  original  de^ 

tination  (1)  ^  and  the  case  will  be  the  same  where  the  trao- 

sbipment  is  expressly  permitted  by  the  policy,  although  it 

may  not  be  rendered  absolutely  necessary  by  the  total  disa^ 

bility  of  the  ship,  {j  ) 

438  *  ^in  the  following  case  a  question  was  made  as  to  the  ooo* 

(jg)  Leigh  V,  Mather,  as  reported  by  see  the  American  oases  collected  io  Pw- 

Marshall  oq  Ids.  266.    The  case,  as  re-  b'ps,  chap.  xi.  sect  2,  vd.  i.  pp-  4^'^ 

ported  in  1  fisp.  412,  is  not  consistent  with  (•)  Plantamour  v.  Suples,  Manl^  ^ 

the  principtas  abofe  kid  down,  nor,  it  is  1S4. 

submitted,  with  law.  (j)  Bold  9.  Bolheriiaai»  15  L  ^-  ^ 

(i)  Clason  9.  Sinon^  ST.  Rep.  53a  B.  279. 
Moore  v.  Taylor,  1  Ad.  dE  Ell.  8&  :  sod 


>  So  an  insured  cargo,  being  necesBsxily  carried  over  land,tobe1isoabipp^''T 
reason  of  damage  to  the  ship,  is  still  at  the  risk  of  the  insnier.  Bryant  v.  CaouD^ 
wealth  Im.  Co.  13  Piek.  543^  50fi^  dfiS. 
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ttnuance  of  the  risk  on  goods  insored  *^  until  arriired  art  the  DumtkMiof  the 

last  place  of  discharge  in  the  outward  voyage.''  — ^*°*^' 

The  goods  in  question  were  the  vme9tm»fiU  of  an  East  Where  goods 

India  captam^  and  the  royage  for  which  they  were  insured  !^"^ved  at 


described  in  the  policy  to  be,  «  at  and  from  London  to  S^^^j^ 
Madeira,  the  Cape  of  Gtxxl  Hope,  and  all  or  any  of  the  ports  '^^^^ 
or  places  in  the  East  Indies,  China,  Persia,  or  elsewhere,  on  on  tiie  goods 
this  or  the  other  side  the  Cape,"  *^  tmtU  arrived  at  Ike  last  the  port  when 
piace  of  discharge  on  the  puiumrd  voyage^  with  leave  to  ex-  J*t£«it¥nud 
change  the  goods  in  the  course  of  the  voyage."  «^  "  lanw. 

The  ship  arrived  at  Calcutta,  and  there  discharged  the  Loudon  amut- 
whole  of  the  cargo  she  carried  out  for  the  East  Mia  Company;  4Cam^^^' 
afker  which,  she  was  ordered  by  the  company  on  an  inter- 
mediate voyage  to  Madras,  and  took  on  board  a  cargo  to  be 
conveyed  thither. 

The  captain  had  also  landed  the  whole  of  his  investment 
(the  goods  insured  by  this  policy)  at  Calcutta,  and  had  dis- 
posed  of  a  considerable  part  of  it ;  but,  being  unable  to  find 
purchasers  for  the  residue,  he  resolved  to  carry  it  on  to  a  new 
market,  and,  with  this  view,  re-loaded  it  on  board  the  ship 
for  Madras. 

The  ship  was  lost  on  the  intermediate  voyage  from  Cal- 
cutta to  Madras/ 

The  question  was,  whether,  under  the  terms  of  this  poKoy, 
the  risk  still  continued  to  run  on  the  residue  of  the  captain's 
investment  on  board  at  the  time  of  loss,  or  whether  it  had 
ended  at  Calcutta. 

Lord  EUenborough  held  that  it  had  ended  at  Calcutta ; 
for,  as  aU  the  Company* s  outward  cargo  had  been  discharged 
tkerCf  that  port  was  the  "  last  place  of  discharge  on  the  out' 
ward  voyage,"  upon  the  true  construction  of  the  policy,  (k) 

"  If,"  said  Lord  EUenborough,  « the  Company's  officers  JJpJJ^^^ 
ish  for  the  protection  which  is  here  soasht  (i.  e.  until  the  until  finaiiydSh 


wish  for  the  protection  which  is  here  sought  (i.  e.  until  the  until  finally 
goods  are  finally  disposed  of  in  some  market  in  the  East  ^^Aei  abm? 
^Indies)  they  must  not  limit  the  risk  to  the  duration  of  the  ^  th»m^  to 
outward  voyage,  but  extend  it  to  the  arrioal  of  the  goods  toa  ^  market,'' 
market  at  titeir  final  port  of  discharge.^*  *  ^^ 

There  can  be  no  doubt  that  an  insurance  in  such  form 

(i)  RiefaaidKn  v.  London  Asi.  Conqi.  4  Ounp.  99L 
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Dnntioa  of  the  would  effectually  protect  the  goods  until  actually  disposed  of 

— ^^^^^^^^  in  some  foreign  market.  (/) 

^^'^^taaured^ifll      When  the  risk  on  the  goods  is  made  by  the  policy  to 

•rrived  «  at  continue  "  Until  they  shall  be  arrived  ai  their  final  port  ofdeS' 

ofd^naS^''  tination^^^  it  will  frequently  become  a  question  of  fact  de- 

whiu^i^rAiai  pending  upon  the  intentions  of  the  parties,  what  "  the  final 

SS?*'wmdc?*  P*^^^ ^^ destination "  really  was. 

peod  oa  all  the  During  the  suspension  of  friendly  relations  between  this 
case.  country  and  Chinoj  in  the  year  1841,  the  English  ship  Peiumg 

BriffhSan''  arrived  in  Macao  Roadsy  with  a  valuable  cargo,  insured  from 
15  li.  J.  Qa.  B.  Liverpool  for  various  ports  in  China,  by  a  policy  which,  in 
If  the  risk  on  contemplation  of  the  then  existing  state  of  things,  contained 
tocOTtSiue^  the  most  extensive  liberties  for  the  Penangj  on  arrival  in  ihe 
«•  tui  arrived  at  China  Scas,  to  tranship  cargo  on  board  any  other  vessel,  lo 
qfdutinaiion,''  visit  any  ports  in  any  order,  and  to  remain  there  till  it  should 
miaate  by^their  ^  deemed  expedient  to  proceed  to  her  port  or  ports  of  dis- 
JwSM?k[to  an  charge,  continuing  the  risk  "  until  the  goods  should  be  arrived 
occasional  re-     at  their  final  port  of  destination,^* 

cetvioff  ship  at  . 

a  port  which  The  cousignecs  at  Macao,  finding  that  it  would  be  danger- 

to  have  beenfin  ous  to  Send  the  goods  up  the  river  to  Canton,  and  also  thai  it 
of  ^e'jSlrt^i^    would  be  necessary,  owing  to  sea  damage  sustained  in  the 
of*de^****'^'*  voyage,  to  tranship  them,  hired  the  James  Laing  as  a  tempo- 
rary receiving  ship,  and  sent  her  with  the  Penang  to  Hm^ 
Kong — the  safest  anchorage  in  those  seas  —  in  order  there 
to  receive  the  cargo  from  the   Penang,  and  to  keep  it  on 
board  till  it  could  be  either  vearehoused  at  Hong  Kong,  or 
sent  on  to  Canton,  or  some  other  market  in  China ;  there  being 
then  no  market  whatever  at  Hong  Kong.    While  the  cargo 
was  thus  in  the  course  of  transhipment  in  Hong  Kong  Roads, 
a  violent  typhoon  came  on,  in  which  the  James  Laing,  and 
440  *       *all  the  goods  that  had,  up  to  that  time,  been  transhipped  into 
her,  were  sunk  and  utterly  lost.    It  was  to  recover  this  loss 
that  the  action  was  brought.     The  defendants  contended, 
first,  that  Hong  Kong  had  been  selected  by  the  consignees  as 
the  final  port  of  destination ;  that  the  goods  lost  on  board  the 
James  Laing,  having  been  put  on  board  that  ship  as  a  recei^ 
ing  ship  or  floating  warehouse  in  Hong  Kong  Roads,  must 

(/)  See  the  cases  collected,  in  next    anival  at  the  last  port  of  tExiarge,' (» 
Section,  as  to  the  effect  of  insuring  "  until    the  oontinuanoe  of  risk  on  shq>. 


DUBATIOK  OF  THE  RISE.  445 

be  considered  as  having  been  landed  at  Hong'  Kong ;  and  Duration  of  the 

that,  consequently,  the  risk  on  those  goods  had  ceased  under  ^ '— 

the  policy,  at  the  time  of  the  loss. 

The  court,  however,  upon  these  facts,  were  clearly  of 
opinion  that  Hof^  Kong  was  not  the  final  port  of  destination 
within  the  contemplation  of  the  parties. 

It  was  also  contended  that,  even  supposing  Cantonto  have  Waiting  at 

-  •      /•      1  r    1       •        .  It..  1  another  port, 

been  the  final  port  of  destmation,  and  the  mtention  to  have  jta^anu  beOo, 
been  merely  to  keep  the  goods  On  board  the  James  Lai  ng  till  haveceas^  * 
they  could  be  sent  on  to  Canton,  the  risk  upon  the  goods  was  ^{inaSo^J^^ 
equally  determined,   upon  the  principle  established  by  the  J^j')^'^ 
case  of  Brown  v.  Vigne,  — that  if  a  vessel,  instead  of  pro-  case'isotheN 
ceeding  to  her  originally  destined  port,  chooses  to  wait  at  there  hu^en 
another,  until  the  termination  of  war,  the  voyage  is  thereby  cSJSJm  of^ 
determined.  hostilities;  «o 

,  that  to  proceed 

But  as  to  this,  the  court  said  that  the  circumstances  in  to  such  port 
Brown  v.  Vigne  were  widely  different ;    for,  in  that,  there  ^o/,  but  only 
was  actual  war  in  Spain,  so  as  to  render  it  illegal  to  send  on  ''^'V®'^'"^ 
the  goods  to  their  original  port  of  destination  ;  whereas  here, 
there  having  beeii  no  formal  declaration  of  war  against 
China,  it  would  not  have  been  illegal,  but  only  dangerous 
and  inexpedient,  to  have  sent  the  goods  on  to  Caiiton,  or  any 
other  market  in  China. 

Accordingly,  the  court  decided  that  the  risk  on  the  goods 
lost  in  the  James  Laing  was  a  continuing  risk,  under  the  pol- 
icy, at  the  time  of  the  loss,  and  that  the  plaintiff  was,  therefore, 
entitled  to  recover,  (m) 

The  facts  of  this  case  are  very  similar  to  those  of  Tierney 
V.  Etherington. 

-  *In  that  case  goods  were  insured  on  board  a  Dutch  ship       441  # 
"  from  Malaga  to  Gibraltar,  and  at  and  from    thence  to  Where  goods, 

*-'  by  the  custom 

England  and  Holland,  both  or  either,"  continuing  the  risk  of  trade. 


are 


**  till  the  ship  and  goods  be  arrived  at  England  or  Holland,  L^ylnterme.^^ 
and  there  safely  landed.''  There  was  a  special  clause  in  the  a  stoiSSi^S 
policy,  by  which  it  was  agreed,  that,  on  the  arrival  of  the  f^^J^^^.u'*" 
ship  at  Gibraltar,  the  goods  might  be  unloaded  and  re-shipped  view  of  being 
in  one  or  more  British  ship  or  ships  for  England  and  Hoi-  to  an  ulterior 
land,  &c.  When  the  ship  arrived  at  Gibraltar  there  was  no  Sai^e,  the  rak 
British  ship  there,  and  the  goods  were  unloaded  and  put  into  ^Tnouhwb^ 

at  an  end ;  and 
any  loss  that 

(m)  OliversoD  9.  Bi^htman,  15  L.  J.  Qu.  B.  274. 
VOL.  I.  38 
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Danikm  of  the  a  ftore-ihip  (which  it  was  proved  was  always  considered  as  a 
riakongoodg.    ^q^ ^ji^yge^^  ^^  ofder  to  be  kept  there  till  some  British  ship 

S^cmiSoud^  should  arrive.     Two  days  after  the  goods  were  put  into  tfak 

S'at  SlTriak  of  8tore-ship,  they  were  lost  in  a  storm. 

the  andei^  Por  the  Underwriters  it  was  objected,  that  the  ride  an  the 

Tiemey  v.        goods  was  at  an  end  upon  their  being  loaded  into  this  stoie- 

f  fiu^^/      ship,  which  was  to  be  considered  as  a  warehouse  on  land ; 

but  C.  J.  Lee  held  that  the  construction  should  be  according 

to  the  course  of  trade  in  Gilnraltar ;  and  that,  as  it  appeared 

to  be  the  usual  method  of  unloading  and  re«shipping  in  that 

place,  that,  when  there  is  no  British  ship  there,  the  goods 

should  be  kept  in  store-ships  until  one  arrives,  the  risk  upon 

the  goods  so  loaded  according  to  such  custom  should  be  held 

to  continue,  and  the  underwriters  to  be  liable,  (n)  ^ 


Sect.  II.  Duraium  of  Bisk  an  the  Ship. 

Art.  1.  Commencement  of  the  Risk. 

Duration  of  §  166.  In  most  of  the  continental  states  the  period  of  the 

^   ^    ^'  commencement  of  the  risk  on  the  ship  is  fixed  by  their  ord^ 
nances,  subject,  of  course,  to  be  varied  by  the  express  stipu- 
lations of  the  parties* 
442*  *In  the  mercantile  states  of  Holland  and  Germany  it  is 

Commence-      generally  made  to  commence  from  the  moment  of  the  ship's 
^?p  abroa?  ^  beginning  to  load  the  goods  on  board  for  the  purpou  of  the 
voyage  insured,  (o) 

In  France,  unless  otherwise  stipulated  by  the  policy,  the 
risk  on  ship  commences  from  the  day  on  which  the  ship  sets 
sail  from  the  port  of  loading,  (p) 
In  this  conntrsr.      In  this  country,  the  period  at  which  the  risk  on  the  ship 

(fi)  Tieraey  v.  Etheiington,  1  Burr.  Piunan  Code,  ait.  2179.  Yaneber,  in 

348,349.  hia  Guide  to  the  Pnctioe  of  Maiine  Ina. 

(o)    Magens,  in   his  second  volume,  gives  the  different  fonna  of  policiea. 

gives  the  diflerent  ordinances  that  were  (p)  Code  de  Commerce,  art.  32S.  3411 

published  when  he  wrote.    Beneck6,  Sya-  The  Russian  Commercial  Shipping  Oidi* 

tern  des  Assecuranz,  chap.  viii.  sect  1,  nance  is  to  the  same  eSEoci.    Benecirf 

vol.  ii.  p.  229,  adds  the  regulation  of  the  vol.  ii.  p.  230. 


>  See  Coggeshall «.  Amer.  Ins.  Co.  3  WendeU,  383. 
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commences  depends  entirely  on  the  tenns  of  the  policy,  and  Duration  of 

,  *,  -iji.v*  11  risk  on  the  ship. 

the  nature  of  the  voyage  mtended  to  be  insured.^  

If  the  ship  be  insured  simply  ^^from^^  a  port,  or  if  the  if  insured 
adventure  on  the  ship  be  made  by  the  policy  ''to  begin  t^er^on^^ 
on  the  ship  from  A.  B."  the  risk  on  the  ship  does  not  ^^X^ua* 
commence  until  the  ship  $aiU  on  her  voyage  "from  "such  *»««;  moorings 

r  JO  and  breaks 

port ;  t.  e,  until  she  quit  her  moorings  and  breaks  ground,  ground,  being 
being  in  a  state  of  perfect  equipment  and  readiness  for  her  sea  perfect  equip- 

M^.«^«.«  /^\  2  mentandrea- 

VOyage  (q)  *  dineM  for  the 

If  the  ship  be  insured  "  at  and  from '?  a  home  porty  i.  e.  if  y°y®8*-  , 

-  .1^  J       ..  •         L-  i_  .L        L-      If  insured  "a# 

the  terminus  a  quo  be  a  port  in  this  country  m  which  the  ship  and  from  *'& 
is  then  lying,  the  risk  commences  on  the  ship  immediately  b^L^medi- 
upon  the  execution  of  the  policy,  and  continues  during  the  exoL^nof 
whole  time  the  ship  remains  in  the  home  port  in  a  course  of  the  poUcy. 
preparation  for  her  voyage,  (r) 

If  the  ship  be  insured,  and  the  adventure  made  to  com-  if  "at  and 
mence  upon  her  "  at  and  from^^  9ome  foreign  port  at  which  p^ii^^j^^ 
the  ship  is  expected  to  arrive,  with  the  view  of  protecting  her  SS^S^hM^ 
for  her  homeward  voyage  ;  it  is  now  settled  in  this  country,  ^^^  heeaat 
that,  in  order  to  make  the  risk  under  the  homeward  policy  good  phyaioai 

safety 

^attach  on  the  ship,  she  must  have  once  been  at  the  outward       *  443 
port  in  good  physical  safety.^ 

Hence  where  a  policy  was  effected  on  a  ship  for  a  Aome-  PanMterv. 
tDord  voyage  "  at  and  from  St.  MiehaePsj  or  all  or  any  of  Campb.  334. 
the  western  islands,  to  England ;''  and  it  appeared  that  the 
ship,  which  had  encountered  very  bad  weather  on  the  whole 
of  the  outward  voyage,  cast  anchor  off  St*  MichaePs  in  such 
a  leaky  condition,  as  to  be  unfit  to  take  in  a  cargo,  and  was 
only  kept  afloat  by  pumping,  and  that,  after  lying  in  the  road- 
stead there  at  anchor  for  upwards  of  twenty-four  hours,  (dur- 
ing the  whole  of  which  time  she  was  in  great  danger  from 
the  storm  that  still  continued,)  she  was  blown  out  to  sea,  and 

(q)  MarshaO  on  Ins.  260.    Pettigrew  (r)  Motteox  v.  London  Ass.  Comp. 

9.  Pringle,  3  B.  &  Ad.  514.  9.  L.  in  the  1  Atkyns,  54&    Palmer  v.  Manhall,  8 

United  Sutes^  see  3  Kent's  Comm.  (0th  Bingh.  79. 
ed.)  307.  note  (a). 


1  See  Hnnray  v.  Cot.  Ins.  Co.  4  John.  443,  cited  anu^  350,  in  note. 
«  See  Bowen  v.  Hope  Ins.  Co.  90  Pick.  275. 

>  See  Oarrigues  9.  Coxe,  1  Binney,  592 ;  Zacharie  9.  Oileans  Ins.  Co.  5  Martin, 
N.  S.  637 ;  Ins.  Go.  9.  Bomme,  9  GiU  ^  John.  12L 
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IXarationofriak 
on  the  ship. 


It  is  not,  bow- 
ever,  requffiite 
that  she  should 
have  been  at 
the  port  in  a 
state  of  freedom 
boaipcUtical 
danger. 

BeU  V.  Bell. 
2  Campb.  475. 


All  that  is  re- 

auisite  is  that 
lie  should  be  in 
such  a  condi- 
tion o^the 
foreign  port  as 
to  enable  her  to 
lie  jLbere  in  rea- 
sonable security 
till  repaired  and 
equipped  for 
her  homeward 
voyage. 

444* 


wrecked :  Lord  Ellenborongh  held,  that,  under  these  circnm- 
stances,  the  risk  had  never  commenced  on  the  ship  under  the 
homeward  policy,  for  the  ship  had  never  been  at  St.  Mi- 
chael's in  good  safety,  (s) 

But  all  that  is  required  in  such  case  is,  that  the  ship  sboold 
have  been  once  ''  at "  the  terminiu  a  quo  of  the  homeward 
voyage  in  good  physical  safety  ;  it  is  not,  also,  requisite  that 
she  should  have  been  free  during  her  stay  there  from  poKHed 
danger. 

Thus,  where  a  ship  was  insured  on  a  homeward  voyage,  ^*  at 
and  from  Riga  to  her  ports  of  discharge  in  the  United  King- 
dom, and  immediately  upon  her  arrival  at  Riga  her  papers 
were  seized  by  government,  and  the  ship  and  cargo,  seques- 
trated and  condemned  before  the  outward  cargo  had  been 
discharged,  —  Lord  EUenborough  nevertheless  held,  that,  as 
the  ship  had  been  once  *'  at  "  Riga  in  good  physical  safety, 
the  risk  under  the  homeward  policy  had  attached  on  the 
ship,  (t) 

AH  that  is  required,  in  fact,  is,  that  the  ship  while  in  the 
foreign  port,  which,  by  the  policy,  is  made  the  terhdnus  a  quo 
of  the  homeward  voyage,  should  ^'  be  in  such  a  condition  as  to 
enable  her  to  lie  there  in  reasonable  security y  till  she  is  propeth/ 
repaired  and  equipped  for  her  voyage  (u)  :  "  she  must  be  able 
to  *keep  afloat  in  harbor  sufficiently  for  the  purpose  of  being 
repaired,  (v) 

Provided,,  therefore,  the  ship  have  once  been  at  the  out- 
port  in  a  state  of  such  physical  safety,  as  to  admit  of  repairs, 
the  risk  on  the  ship  under  a  homeward  policy  '^  at  and  from  " 
commences  immediately  on  her  first  arrival  at  such  port,  and 
continues  during  the  whole  time  that  she  remains  there  in  a 
course  of  preparation  for  the  voyage  insured,  (to)  ^ 


(s)  Parmeter  v.  Cousins,  2  Camp.  234. 

It)  Bell  V,  Bell,  2  Camp.  47& 

(u)  Per  Lord  Ellenborough,  2  Camp. 
237. 

(v)  Annan  r.  Woodman,  3  Taant.  299. 
See  also  per  Lord  Kenyon  in  Forbes  v, 
Wilson,  Marshall,  148. 

(uf)  Thus  Lord  Hardwicke  laid  it  down 


that  when  a  ship  is  thus  insured  "  at  and 
from  "  an  outport  for  the  homeward  Toy- 
age,  the  words  **  first  arrival"  are  always 
implied.  Motteux  «.  London  Ass.  Comp. 
1  Atkyn's  Rep.  d48.  Forbes  v.  Wilson, 
Marshall  on  Ins.  148.  Smith  v.  Sunidge, 
4  Esp.  25. 


1  See  Kembld  v.  Bowne,  1  Caines,  75 ;  Patrick  v.  Ludlow,  3  John.  Cas.  10. 
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^  167.  The  length  of  time  occupied  in  necessary  repairs j  Dantiooofittk 
though  considerable,  does  not  take  the  ship  out  of  the  protec-  — — ^-^ — 
tion  of  the  policy,  supposing  those  repairs  to  be  made  with  lay'afsucb  poit 
an  ultimate  view  of  sending  the  ship  on  the  voyage  in-  Sa&efjS^tf^t 
sored  («) ;  nor  does  any  other  reasonable  delay,  if  justified  by  Jj^jlJ^"*^ 
necessity  or  bcni  fide  incurred  for  the  purposes  of  the  cumstances  u 
voyage  (y) :  as^to  take  m  simulated  papers  (z),  or  a  particu-  port  at  the  time, 
lar  description  of  crew  (a) ;  or  provisions  where  rendered  J^^^  forthe 
necessary  by  unavoidable  delay,  (b)  Sdventure^tte 

The  principle,  in  short,  established  by  the  cases  is, ''  that  n?jF  oq  the  sUp 

■^  '^  "^  «  still  ooDtinue*. 

a  detention  for  a  reasonable  time  for  the  purposes  of  the  ad- 
venture insured  must  be  allowed,  and  whether  the  time  is 
reasonable  or  not  must  be  determined,  not  by  any  positive 
or  arbitrary  rule,  but  by  the  state  of  things  eocuting  in  the  port 
where  the  vessel  happens  to  fre."(c) 

^  168.  On  the  other  hand,  it  must  be  borne  in  mind,  that       ^445 
a  policy  effected  on  a  ship  "  at  and  from  "  a  port  implies,  that  ^°nJ*if^' 
*lbe  voyage  insured  shall  be  very  shortly  commenced,  or,  at  ^f^**^  ^{,^^%^ 
all  events,  be  in  the  near  contemplation  of  the  parties,  (d)  delay,  taket 

And  a  ship  so  insured  will  not  be  under  the  protection  of  port^faapd 
the  policy,  if  she  lie  at  the  port  for  an  unreasonable  time  before  j^'^hipil^^ 
preparing  for  the  voyage  insured,  and  without  any  excuse  f^^'^^'afbePu'H 
for  delay,  arising  from  the  necessity  of  repairs,  or  any  other  never  to  have 
ground  whatever. 

^'  It  is  dear  insurance  law,"  says  Mr.  J.  Park,  ^^  that  in  a 
policy  ^*  at  and  from  ^^  a  port,  a  vessel  ought  to  be  ready  to 
sail  as  soon  as  she  reasonably  can^  and  not  to  lie  in  the  port 
for  months  before  she  takes  her  departure."  (e) 

Thus,  for  instance,  if  all  thought  of  the  voyage  insured  be  Henoe,  if  all 
laid  aside,  and  the  ship  lies  in  the  port  for  years,  with  the  ^yG^^^i^almn- 
knowledge  of  the  owner,  it  is  abundantly  obvious  that  the  ^^  when**^ 
risk  would  be  held,  either  never  to  have  attached  at  all,  or,  ^^^  abandoa- 

ment  is  deter* 
mined  upon. 

{x)  Motteux  9.  LoDdoa  Am.  Com.  1  Lrring,  7  Mann,  dt  Or.  328.    See  to  the 

Atkyns,  548.  nune  eflect  the  remarks  of  Mr.  J.  Stoiy, 

(y)  Smith  tF.  Sarridge,  4  £ip.  25.  Grant  in  Seamana  v,  Loring,  1  Maaoiu  Rep. 

V.  King,  4  Eap.  174.  127,  cited  in  1  Phillipe,  Ins.  444.  V 

(je)  Langfaom  9.  AUnatt,  4  Taunt,  ffll.  {d)  Per  Tindal,  C.  J.  in  Pahner  v. 

(a)  Grant  v.  King,  4  Esp.  174.  Marshall,  8  Bingb.  318. 

(b)  Raine  v.  Bell,  9  £BS^  511.  (e)  Per  Park»  J.  in  Pahner  v.  Penning, 
(e)  Per  Tindal,  C.  J.  in  Phillipt  v.  9  Bingh.  402. 

88* 
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on  the  ship  in 
the  port  till  she 
is  in  a  course 
of  preparation 
for  the  voyage 
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Vniud  Siatti. 
When  the  ship 
ia  insured  ''at 
andfi'om  "  a 
kome  port,  the 
risk,  in  general, 
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from  the  sub- 
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determined  by 
unreasonable 
delay  in  sail- 
ing. 
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Though  poli- 
cies "  at  and 
from  '*  an  out- 
port  generally 
attach  on  the 
ship  immedi- 
ately on  her  ar- 
rival out,  yet 
this  rule  is  sub- 
ject to  modifi- 
cation by  the 
usages  of  trade. 
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at  all  events,  to  have  come- to  an  end  directly  the  determina- 
tion to  abandon  the  voyage  was  finally  fixed.  (/) 

If  the  port  '^  at  and  from  "  which  the  ship  is  insured  be  a 
foreign  port  at  which  she  is  expected  to  arrive,  it  seems,  that, 
although  at  the  time  the  policy  was  effected  she  may  have 
been  lying  in  such  port  for  a  long  period  without  reference 
to  any  particular  voyage,  the  policy  will  attach  only  from  the 
time  that  preparations  are  begun  to  be  made  with  reference 
to  the  voyage  insured,  (g) 

Where  the  ship  is  insured  '^  at  and  from  "  a  home  port  at 
which  she  is  then  lying,  the  risk  under  the  policy  generally 
conunences  from  the  period  of  its  subscription,  but  the  ship 
will  not  be  protected  by  it  if  any  unreasonable  delay  have 
intervened  between  the  subscription  of  the  policy  and  her 
sailing  on  the  voyage  insured. 

Thus,  where  a  policy  was  effected  at  the  end  of  (2dth) 
January,  ^^  at  and  from  Brittol  to  London ''  on  a  yacht  then 
lying  in  *the  port  of  Bristol,  but  which  did  not  sail  thence  till 
the  middle  of  May,  not  having  been  detained  for  repairs  or 
any  other  necessary  purpose ;  the  court  held  that  this  delay 
was  unreasonable,  unless  it  was  accounted  for ;  and  that  con- 
sequently the  yacht,  which  was  lost  in  the  Channel  after  sail- 
ing, was  not  protected  by  the  policy.  (A) 

Although,  however,  generally  speaking,  a  policy  "  at  and 
from  "  attaches  on  the  ship  immediately  on  her  arrival  in  the 
outport,  and  continues  only  during  a  reasonable  time  there- 
after, yet  this  rule  is  subject  to  be  modified  by  the  usages  of 
particular  trades. 

Thus,  in  the  Newfoundland  trade,  owing  to  the  well-known 
practice  of  making  fishing  expeditions  or  intermediate  trading 
voyages  after  the  ship's  first  arrival  off  the  coast  of  New- 
foundland, the  risk  under  policies  for  the  homeward  voyage 
on  ships  engaged  in  that  trade,  though  expressed  to  be  ^^  at 
andfrom^^  any  port  or  ports  in  Newfoundland,  yet  does  not 
attach  upon  the  ships  on  their  ^rt^  arrival  outy  but  only  from 
their  beginning  to  prepare  for  the  homeward  voyage,  (t) 


(y)  See  the  observations  of  Lord  Hard- 
wicke  in  Chitty  v.  Selwyn,  2  Atkyns,  539. 

(g)  Per  Story,  J.  in  the  case 'of  t  Sea- 
mans  V.  Loring,  1  Mason,  Rep.  127,  cited 
in  1  Phillips  on  Ins.  443,  444. 


(A)  Palmer  «.  Marshall,  8  Bingb.  79- 
314.  See  also  Mount  v.  Laikins,  ibid. 
106.    Pahner  v.  Penning,  9  Bingh.  462. 

{%)  Vallance  v.  Dewar,  1  Camp.  903, 
and  the  other  cases  there  collected. 
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It  has  sometimes  been  made  a  question  when  a  ship  may  Dumtioa  of  risk 
be  considered  as  beginning  to  prepare  for  her  homeward  voy*        ^^  *^'. 
ogt;  and  the  following  case  will  sufficiently  illustrate  the  tobecoasidered 
nature  of  the  evidence  with  which  the  courts  will  be  satisfied  J^  ^^«*/^ 

on   this  point.  .       ^  homeward 

/  ^  voyage^^  under 

A  ship  havini;  been  engaged  on  a  cruising  voyage  on  the  &  policymaking 

«,Ai.,  .  ,  ,         the  risk  on  ship 

Donthern  Atlantic,  her  owners,  meaning  to  put  an  end  to  that  conimencefit>m 

adventure,  insured  her  for  a  trading  voyage  home  by  a  policy  1**  ?^ 

efiected  on  ship  and  freight  '^  at  and  from  Pernambuco  or  Liddahi, 

any  other  port  or  ports  in  the  Brazils  to  London."     '^  Begin-  149.  ^' 

oing  the  adventure  on  the  goods ^rom  the  loading  thereof  on 

hoard  "  the  ship,  ^'  and  upon  the  ship  on  the  determination  of 

her  cruise,  and  preparing  for  her  voyage  to  London^^*  fyc.  * 

It  appeared  that  the  cruise,  which  was  limited  to  a  certain 
time,  having  ended,  the  captain,  whose  object  then  was  to 
♦get  a  cargo  for  the  homeward  voyage,  went  to  Pernambuco,  *447 
as  the  nearest  port  for  that  purpose,  and  on  arriving  off  that 
place  sent  in  one  of  his  officers  to  see  if  a  cargo  could  be 
procured  there ;  but  finding  that  none  could,  he  sailed  south- 
wards to  St.  Salvador  for  the  same  purpose,  and  was  lost  at 
sea  between  the  two  places. 

One  of  the  questions  in  the  cause  was,  whether  his  so  going  Where  a  ship 

«  ,  i.  ^  ,.        .  m  IS  inaured  »•  at 

to  Pernambuco  for  a  cargo,  and  sending  m  an  officer  there  and  from  " 
to  inquire  after  one,  was  such  "  a  preparing  for  his  voyage  to  J^rt^tSj^eam 
London  "  within  the  words  of  the  policy,  as  to  make  the  home-  2^'*  ^any^one 
ward  risk  attach  from  that  moment,  so  as  to  protect  the  ship  of  the  places 

'  *■  ^   classed  together 

at  the  time  of  loss.     The  court  held  that  it  was.  (f)  in  legal  style, 

or  for  the  pur- 
poses of  revo- 

§  169.  We  have  already  seen,  that,  when  the  terminus  a  quo  g^^  ^  ^^ 
"at  and  from"  which  the  voyage  is  made  to  commence,  is  i^^^f^^Y 
some  named  place  having  a  port  (as  "  at  and  ^om  Lyme,"  the  veryAorfrpr- 
"  at  and  from  Carmarthen,"  &c.) ;  it  is  not  sufficient  that  the 
voyage  should  be  commenced  from  some  place  which  is  le- 
gally a  member  of  that  port,  ifUbe  actually  a  distinct  place 
of  lading  ;  at  all  events,  unless  by  mercantile  usage  it  is  con- 
sidered as  coming  within  the  limits  of  the  port,  so  as  gener- 
ally to  be  understood  as  being  included  by  the  name  employ- 
ed in  the  policy  to  designate  the  terminus  a  quo  :  the  rule  of 
construction,  in  fact,  is,  that  the  name  so  used  to  designate 

U )  Lambert  v.  liddaid,  1  ManhaU's  Rep.  149.    S.  C.  5  Taunt  479. 
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Daration  ofriak  the  terminus  a  quo,  shall,  generally  speaking,  be  taken  to  in- 
^^— ^ — '■ —  elude,  not  different  places  classed  together  in  legal  style,  or 
for  the  purposes  of  revenue,  as  one  port,  btU  some  one  places 
which  in  the  more  limited  and  popular  seme  is  considered  tks 
port ;  in  other  words,  the  harbor-town,  (k) 
Where  the  in-        There  is  a  distinction  in  this  respect  between  insuring  ^'  at 
thus  '<at  and     and  froHi  apoTt^^^  and  "  at  and  boiaBport  or  ports^^  or  ^^port 
bufafu^ihim  ^  plo^^s  "  in  the  alternative ;  and  the  distinction  is  one  of 
pani*^*^paru    P'^^^^^^  importance ; "  in  the  first  case, it  is  fsur  to  conclude 
wr  placet,''  6co^  that  the  Underwriter,  with  a  view  to  limiting  his  risk,  con- 
b  difierent.        *fined  it  to  the  ship  while  she  was  taking  in  her  cargo  at  one 
448  *      specific  place  or  harbor-town ;  in  the  latter  cases,  it  may 
with  equal  reason  be  inferred,  that  he  meant  to  incur  the 
greater  risk  of  letting  the  ship  sail  to  several  places  in  order 
to  take  in  her  cargo,  (l) 
inscmnoe  on         Thus,  where  a  ship  was  insured  ^'  at  and  from  her  port 
her'^jKfrtqf^  of  lodingi^  the  court  held,  that  the  expression  ^^port  of 
^^^^^  lading^^^  pointed  to  one  single  place ;    and,  therefore,  that 

the  policy  did  not  allow  of  the  ship  loading  at  two  distinct 
places,  (though  both  lying  within  seven  miles  of  one  another 
in  the  same  bay,)  in  either  of  which  there  might  have  been  a 
lading,  {m) 
The  word  It  18  not  at  all  necessary  to  the  definition  of  '^  p(^"  in  the 

mpdlci^^^^  sense  in  which  that  word  is  used  in  policies,  that  it  should  be 
insurance,  does  an  artificial  horboT  shut  in  with  regular  moles  or  piers. 

not  necessarily-         •-  .  .  ,    ,  i        ii       ■ 

impiv  an  artir  If  it  be  a  natural  basm  protected  by  a  headland,  or  even 

"Siut  in  with  an  Open  roadstead^  provided  it  be  the  usual  and  sole  place  of 

o^enr^may  loading  and  unloading^  it  will  be  sufficient ;   and  this  will 

baflin°or"M  ^®  especially  the  case  if  it  be  provided  with  all  the  usual 

oDen roadstead;  machinery  and  appendages  of  a  harbor. 

quisite  is.  that  Thus,  iu  oi^s  casc,  the  CouTt  of  King's  Bench  held  that  the 

itshoald  he  the  •         #z  a  .^  „^         i_   ^  it    •  *• 

unud place  of  expression  "  to  any  port  or  ports  whatsoever,"  in  a  tune 
k^^andunr  policy,  ought  to  be  oonstrucd  the  same  as  "  place  or  places," 
Cockey  v.  At-  and  could  protect  the  ship  while  anchored  in  an  open  road- 
Aid.  460.^'^    steady    that   sqppearing  to   be  the  usual  place    for    loading 

{k)  Constable  v.  Noble,  3  Taunt  405.  (/)   Biowm  v.  Tayleur,  4  Ad.  &  BL 

note.     Payne  v,  Hutchinson,  Ibid.  403.  241.    See  eUso  Lambert  v.  Liddaill,  quA 

Brown  V.  Tayleur,  4  Ad.  &  £11. 241.    See  suprd. 

also,  as  to  the  meaning  of  the  word  Port,  (fis)  Brown  v,  Tayleur,  4  A^.  fc  EH. 

HuU  Dock  Company  v.  Browne,  2  B.  dE  241.     See  the  cases  cited,  oicit^  Chapi 

Ad.  43.    Stockton  and  Darlington  R.  C.  XIII.  Sect.  3. 
V.  Banett,  7  Mann,  ds  Gr.  870.  in^  Dom. 
Proc. 
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and  unloading  goods  at  the  place  where  the  loss  occur-  Daraticmofriak 

J    y    »  o    o  on  the  ship. 

red,  (It; — - 

A  ship  was  insured  ^*  at  and  from  Leith  to  Shetland,  and  a^^t." 
from  thence  to  Barcelona,  and  at  and  from  thence  and  two  c^mwmy*?^ 
other  ports  in  Spain^  to  a  port  in  Great  Britain."     The  ship  ^V^}3^''^ 
was  lost  while  loading  at  Saloe^  and  the  question  was,  whether 
Saloe  was  a  port  within  the  meaning  of  the  policy. 

As  to  this  the  evidence  was,  that  Saloe  roadstead  was  NTatunii  baaia 

1  i»  •  *  port. 

the  usual  station  for  vessels  of  her  burden ;  that  Saloe  was  a 

♦town  lying  at  the  bottom  of  a  natural  basin^  protected  by  a       *  449 

headland,  and  not  having  any  artificial  harbor,  shut  in  with 

a  regular  mole  or  pier ;  but  that  it  was  frequented  as  a  port, 

and  usually  designated  as  such,  and  recognised  as  a  port,  both 

by  the  Spanish  government  and  by  that  of  this  country,  who 

had  a  vice-consul  there;   that  it  had  a  custom-house  and 

harbor-master,  and  that  port  dues  were  levied  there ;   and 

that,  at  the  time  of  the  loss,  conveniences  were  erected  on 

the  shore  for  the  purpose  of  loading  goods  and  of  protecting 

smaller  vessels  from  wind  and  weather. 

On  this  evidence  the  House  of  Lords,  affirming  the  judg- 
ment of  the  Scotch  Court  of  Session,  decided  that  it  was  a 
port  within  the  meaning  of  the  policy,  (o) 

6  170.  Where  a  ship  is  insured  "  at  and  from  "  an  island  Whereathip, 

havmg  been 

or  other  district  containing  several  ports,  for  her  homeward  insared  oat 
voyage,  the  risk  on  the  ship  under  the  homeward  policy  in£a  island,  or 
commences  as  soon  as  that  on  the  outward  policy  ends,  ^^'^^'^^ 
namely,  directly  the  ship  has  been  moored  in  good  safety  for  ^''^^  ^^  "• 
twenty-four  hours  at  the  first  port  at  which  she  touches  at  and  from?' voxih. 
the  island,  for  the  purpose  of  discharging  her  outward  cargo,  her  homeward 
Hence,  where  a  ship  which  had  been  insured  for  her  outward  on^ulTaWp  ™* 
voyage  from  London  to  Jamaica,  "  until  moored   twenty-  JS^ew!!!!^ po- 
four  hours  in  good  safety,"  was  insured  by  an  homeward  licy  begins 
policy  ^<  at  and  from  Jamaica  to  London ; ''  and  the  ship,  th^utward 
which  was  a  general  seeking  ship,  destined  to  land  and  take  Slrectiythe'^''' 
in  goods  at  difierent  ports  in  Jamaica,  was  lost  in  coasting  Jt'SuyrS?"*^ 

hours  in  good 
(»)  Cockey  9.  Atkinson,  2  B.  &  Aid.    tional  cases  as  to  the  meaning  of  the  safety  at  the 

460.    S.  P.  in  the  United  Sutes,  fDe-    word  port  will  be  found  in  the  section  on  ^f^  P^'^  ?(  ^ 

charw  iRrfaich 
loognemere  v.  Firemen's  Ins.  Comp.  10    "  WcamvnUet  to  b§  free  q/*  Seizure  or  ^^  makes  in 

Jcba.  126p  cited  in  1  PhOUps  on  Ins.  440.     ConJlMoation  in  Port,''  Part  III.  Chap,   the  island. 

(o)  Sea  Insurance  Comp.  9.  Oaviii,  2    II.  «  On  Excepted  Risks." 

Dow.  at  Qark,  124,  S.  C.    Several  addi- 
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Dvntioa  of  ride  the  island,  after  sbe  bad  staid  some  days  at  one  port  there, 

— -: —  but  before  sbe  had  delivered  all  her  outward  cargo ;  a  special 

moOTef  atany    jury  found,  and  Lord  Mansfield  supported  their  finding,  that 

Sal^^^iwds  pro-  ^^  l^'^  oi^  ^^^  sl^P  ^'^^  A^  ^^®  ^^^  of  ^he  underwriters  on 

Ijn^jj;^^^    the  Aom^^arrf  policy,  (i?) 

poUcjr  while  Evcr  slncc  this  case  it  has  been  clear  insurance  law,  that  a 

coasting  the.18-  j.,..  iri  i  !<.••  # 

land  from  port    *ship  uisurcd  for  a  homcward  voyage  ^'  at  and  firom  "  any  of 
*°*^n#       ^^^  West  India  islands,  is  protected  by  the  word  "at"  in 
going  firom  port  to  port  of  die  island,  {q) 

In  these  cases,  the  general  word  by  which  the  termmus  a 
quo  of  the  homeward  voyage  is  described,  comprehends  all 
ports  and  places  in  the  island  or  country  named  ;  it  is  dear 
the  construction  would  be  different  if  the  terminus  a  quo  was 
otherwise  described  in  the  policy :  thus,  if  the  policy  was  on 
the  ship  ^^  at  and  from  the  ship's  port  of  loading  "  in  Jamaica, 
that  would  restrict  the  commencement  of  the  risk  to  one  par- 
ticular port  in  the  island,  (r)  ^ 

Art.  2.  CoTUintumce  and  End  of  the  Bisk  on  the  Skqf. 
Termination  of      ^  171,  The  risk  ou  the  ship  is  in  all  our  common  policies 

nsk  on  ship  m  *  * 

our  common      expressed  to  continue  ^^  until  the  ship  hath  moored  at  anchor 

^^****"  twenty-four  hours  in  good  safety  J* 

Foreign  law  on  In  Spain  and  Portugal  the  rule  is  the  same  (s)  ;  in  France 
the  risk  is  declared  by  the  Code  de  Commerce  to  end  "  when 
the  ship  is  anchored  or  moored  to  the  quay  of  the  port  of 
discharge.''  (t) 

(p)  Camden  v,  Cowley,  1 W.  Bl.  417,       («)  Oidinanaa  di  Bilboa  of  1737.    See 
41&  also  Vaucber,  Quide  to  Marine  Insamifle^ 


(q)   Cruikshank  v.  Janaen,  2  Taunt.  "Cadiz  Policy,"  p.  10,  ** Lisbon  PoUcy,** 

301.    Waire  e.  Millar,  4  B.  &  Cr.  538.  p.  84. 
(r)  Per  Patteaon,  J.  in  Brown  v,  Tay-       (t)  Code  de  Commeree,  ait.  328,  38L 

leur,  4  Ad.  &  £U.  248. 


^  It  is  a  matter  of  doabt,  in  some  cases,  when  a  vessel  is  to  be  oonsideied  to  be  at 
a  place.  A  vessel  being  insured  "  at  and  from  Limerick,"  it  was  held  tbat  the  risk 
b^fan  while  the  vessel  lay  at  Grass  Island,  nine  miles  below  the  town  of  Limerick, 
bm  within  what  is  considered  to  be  the  port  of  that  place.  Bell  v.  Marine  Ins.  Co. 
8  8erg.  &  Rawle,  08. 

In  the  case  of  a  poHey  on  a  vessel "  at  and  from  Trimdad,**  which  the  assured  had 
purchased  at  that  place,  the  risk  commenced  at  the  purchase.  Steinbeck  v,  Rhine- 
lander,  3  John.  Cas.  269. 
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In  most  of  the  ordinances  and  policies  of  Gennany,  Hoi-  Duraikm  ofiiiir 
land,  and  the  north  of  Europe,  the  risk  on  the  ship  is  decreed,  ^^— ^ — - — 
or  stipulated  to  continue  either  until  the  ship  has  entirely  dis- 
charged her  cargo,  or  for  a  certain  fi^pecified  number  of  days 
after  her  arrival,  (u) 

Magens,  observing  that  it  is  impossible  in  most  cases  to  f^?^J^ 
discharge  the  cargo  in  so  short  a  time  as  twenty-four  hours,  gens  Id  our 
and  that  it  may  frequently  be  very  desirable  to  protect  the  deeT^ 
%hip  beyond  that  time,  while  engaged  in  unloading,  recom-      *451 
mends  the  insertion  of  a  clause,  by  which  the  risk  shall  be 
made  to  continue  for  twenty-one  working  days  after  the  ship's 
commencing  to  unload,  (v) 

Any  clause  of  this  kind  may  be  adopted  so  as  to  meet  the  ^^y  ^<^^  H^'- 

_  -  atiODS  may  be 

views  of  the  parties ;  if,  however,  none  such  are  inserted,  introduced  by 
their  rights  under  the  policy  are  regulated  by  the  common  ^^^^       ""** 
clause,  and  the  underwriters  are  not  responsible  for  any  loss 
that  has  happened  after  the  ship  has  once  been  '^  moored 
ivotniy-fowr  hours  in  good  safety. ^^ 

The  question  in  the  cases  has  generally  been  what  con-  What  consti. 
fltitutes  a  mooring  in  good  safety. ^^  '   ^^good^^' 

The  result  of  the  whole  appears  to  be,  that  a  ship  cannot 
be  considered  to  have  been  moored  for  twenty-four  hours  in 
good  safety^  unless  she  have  been  moored  for  that  space  of 
time  in  the  harbor  of  her  port  of  discharge,  in  such  a  state 
c^  physical  safety  that  she  can  keep  afloat  while  her  cargo  is 
being  unloaded  ;  and  in  such  a  state  of  political  safety  that 
she  shall  not  have  been  subjected  during  that  time  to  any 
embargo,  seizure,  or  capture,  on  the  part  of  the.  government 
of  the  port  or  of  strangers ;  it  also  appears  that  she  must 
have  been  moored  twenty-four  hours,  under  such  circum- 
stances as  to  have  had  an  opportunity  of  utdoading  and  dis- 


1.  The  ship  must  have  been  for  the  twenty-four  hours  The  ship  must 

J.  ^  ^       p      t      '     1      r  A  l>ave  been  for 

moored  m  a  state  of  phyttcoL  safety.  the  twenty-fooi 

Thus,  where  a  ship  arrived  at  Demerara,  her  port  of  des-  ^"^^^^ 
tination,  a  perfect  wreck,  having  received  her  death- wound  i»*ywca/  ja/«y. 
at  sea,  and  was  with  the  utmost  difficulty  kept  afloat,  by  Si'TEas^*^ 

110. 

(«)  The  several  ordinances  are  ool-  his  very  useful  Guide  to  Marine  Insur- 

lected  by  Magens,  vol.  it  jNMfiM,  and  by  ance,  gives  the  forms  of  the  policies. 

Beneck^  System  des  Assecuranx,  chap.  (v)  Magens,  vol.  i.  p.  47. 
viii.  sect.  1,  pp.  234-238.    Vaucher,  in 
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DaratioD  of  risk  lashing  her  to  a  hulk,  tiU  all  the  people  on  board  were  landed, 

'- —  a  few  days  after  which,  in  trying  to  move  her,  she  sunk  id 

the  harbor ;  Lord  Kenyon  held,  that  the  risk  under  the  policy 
still  continued  on  the  ship  when  she  so  sunk,  '^  for  though  she 
arrived  at  Demerara  she  was  never  moored  twenty-four  hows 
nor  a  moment  in  safety.'^  (w) 
Meretoay  t7.  The  case  of  Meretony  v.  Dunlop  is  sometimes  cited  as  an 

Dttnlop  IS  not  .       /»  .  .  . 

to  the  point.  authority  for  the  position,  that  if  a  ship  which  has  received 
^2*  #i,er  death- wound  at  sea  is  kept  afloat  for  more  than  twenty- 
four  hours  after  arrival,  the  risk  is  at  an  end  ;  but  this  case 
is  no  authority  upon  the  construction  of  the  present  clause ; 
for  the  pplicy  in  that  case  was  on  time^  the  ship  appears  never 
to  have  arrived,  but  to  have  sunk  at  sea ;  and  the  true  effect 
of  the  decision  merely  is,  that  the  underwriter  on  a  time 
policy,  shall  not  be  liable  for  a  total  loss  which,  though  caused 
before,  does  not  in  fact  take  place  till  after,  the  expiration  of 
the  time  limited  in  the  policy,  (x) 

2.  The  ship  2.  The  ship  must  have  been  for  the  twenty-four  hours  in  a 

must  have  been  /•        »•  •     »      r  •  i  •  i     •  ■ 

for  the  twenty-   State  of  political  safety,  t.  e.  not  subject  durmg  that  tmiie  to 

four  hours  in  a    •       . 'i         •  .  •. 

state  o(poiuicaJ  hostile  seizure,  embargo,  &c. 

•|^<y.    •  Hence,  where  an  English  ship  insured  from  Bilboa  to 

derson,  Peake's  Roueu,  "  Until  shc  had  been  twenty-four  hours  moored  in 

'   '     ^'     '  safety  there,"  was,  the  next  day  after  her  arrival  at  Rouen, 

laid  under  an  embargo  then  existing  there  against  all  English 

ships,  and  her  captain  and  crew  treated  as  prisoners  of  war ; 

Lord  Kenyon  held,  that  the  risk  on  the  ship  still  continued, 

for  she  could  not  be  said,  under  the  circumstances,  to  have 

been  twenty-four  hours,  or  even  a  minute  moored  in  safety, 

having  been  immediately  she  entered  the  port ^  to  all  intents  and 

purposes  captured  by  the  French,  (y) 

Homeyer  v.  So,  where  immediately  on  the  ship's  arrival  at  Riga  (which 

i5Eas^46!       ^^  ^^^  port  of  discharge  under  the  policy),  her  hatches  were 

sealed  down  and  her  papers  sent  to  St.  Petersburgh  to  be 

examined,  on  which  examination  the  ship  and  cargo  were 

seized,  and  afterwards  condemned  ;  it  was  held,  that  as  there 

^  had  been  an  incipient  seizure  immediately  on  the  ship^s  arrivd^ 


(v)  Shawe  v.  Felton,  2  East,  110.  (y)  Minnett  v,  Andenoo,  Peaked  N. 

(x)  Meretony  v.  Dunlop,  cited  1  T.    Pr.  211. 
Rep.  260. 
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which  ended  in  condemnation,  this  was  not  a  mooring  twenty-  Daretioborrisk 

^         .  .  I       r  /    \  1  on  the  ship. 

four  hours  m  good  safety,  {z)  *  — 

Id  the  first  of  these  cases  a  constructive,  and  in  the  second 
an  actual,  seizure  had  taken  place  immediately  on  the  ship^s  . 
arrival;  where,  however,  a  month  from  the  ship^s  arrival  had 
elapsed  before  the  seizure^  during  all  which  time  she  had  been 
*lying  moored  in  a  state  of  physical  safety,  though  liable  at  *  453 
any  moment  to  seizure,  the  risk  under  the  policy  was  held  to 
be  at  an  end. 

In  the  case  now  referred  to,  a  ship  insured  "  from  Ham-  ^^^\  J* 
burgh  to  Londonj^^  had  rendered  herself  liable  to  forfeiture  Rep.  isa. 
under  our  revenue  laws  for  smuggling  committed  during  the 
voyage :  the  ship,  however,  which  had  arrived  in  the  port  of 
LfOndon  on  the  1st  of  September,  was  not  seized  by  the 
revenue  officers  for  the  said  smuggling  till  the  27th,  having 
been  all  that  time  safe  at  her  moorings  in  the  river  Thames. 

It  was  contended,  that  as  the  ship  had  been  liable  to  seizure 
Jrom  her  first  arrival^  she  had  not  been  moored  twenty-four 
hours  in  good  safety  within  the  true  meaning  of  the  policy. 

But  the  court,  partly  on  the  ground  that  the  property  in 
the  ship  was  not  altered  till  after  actual  seizure^  but  princi- 
pally upon  the  ground  of  the  incohvenience  that  would  arise 
from  extending  the  underwriter's  liability  for  a  period  so  long 
after  the  ship's  arrival,  held  that  the  risk  in  this  case  was  at 
an  end  twenty-four  hours  after  the  ship's  arrival,  (o) 

3.  The  ship  must  have  been  so  moored  as  to  have  an  op-  3.  The  ship 
portunity  of  unloading  and  discharging.  moored  u  to 

have  an  oppor- 
luDiiy  of  un« 
(je)  Homeyer  v.  LuahingtoDi  15  East,       (a)  Lockyer  v.  Offley,  I  T.  Rep.  292  loading  and 

46.  diHchaiging. 


>  See  Doit  v,  N.  Eng.  Mar.  Ins.  Co.  11  Ma«.  1. 

A  policy  was  effected  on  ^  the  Spanish  brig  Primero  de  Mabon,  against  barratry 
and  other  risks,  from  Havana  to  New  Orleans,  until  she  should  be  moored  twenty- 
four  hours  in  good  safety.*'  Within  the  twenty«four  hours  from  the  time  of  mooring 
at  New  Orieans,  an  attempt  was  made  by  the  master  and  mariners  to  smuggle  some 
mm  and  cigars ;  in  consequence  of  which,  after  she  had  been  moored  more  than 
twenty-four  hours,  she  was  seized  and  subsequently  condemned.  The  supreme  court 
of  Louisiana  was  of  opinion  that  the  underwriters  were  not  liable ;  the  ground  of  the 
decision  being,  that  she  was  not  seized  until  after  the  expiration  of  the  twenty-four 
hours.  Mariatigue  v.  Louisiaua  Ins.  Co.  8  Louis.  R.  65 ;  decided  on  the  authority  of 
Lockyer  «.  Offley,  1 T.  R.  252. 

*  Clark  V.  Protection  Ins.  Co.  1  Story,  C.  C.  109, 133, 134 ;  Ocean  Ins.  Co.  v. 
Pqlleys,  13  Peters  (U.  S.)  157. 

But  see  Fontaine  v.  Phoenix  Ins.  Co.  11  John.  803 ;  Amory  v.  McOregor,  15  ib.  24. 
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If  she  have  not,  then,  althoogh  much  more  than  twenty* 
four  hours  may  have  elapsed  since  her  arrival,  the  risk  wiU 
be  deemed  to  be  still  contiouing. 

Thus,  a  ship  insured  '^  from  Leghorn  to  the  port  of  London, 
and  till  there  mocMred  twenty-four  hours  in  good  safety," 
arrived  on  the  8th  July  at  Fresh  Wharf  and  moored,  bat, 
that  same  (/ay,  was  ordered  back  into  quarantine  for  a  fortnight, 
upon  which  her  crew  deserted  her ;  she  did  not  ultimately  gp 
into  quarantine  till  the  30th  July,  having  all  the  inlermediale 
time  remained  at  her  moorings ;  on  the  30th  July  she  weot 
into  quarantine,  and  was  burnt  on  the  23d  August,  before  she 
could  get  permission  to  leave  it. 

The  court  held  that,  though  the  ship  had  been  so  long  at 
her  moorings  before  she  ultimately  went  into  ^luarantine,  yet 
she  could  not  be  considered  to  have  been  there  iagood  sa/etfj 
^which  must  mean  an  opportunity  of  loading  and  discharg- 
ing- (6) 

The  captain  of  a  teak-laden  ship,  insured  ^^  from  Sierra 
Leone  to  London,  and  until  moored  twenty-four  hours  in 
good  safety,"  having  received  orders  from  his  owners  to  take 
the  ship  into  the  King^s  Dock  at  DeptfQrdj  brought  her  up  the 
river  for  that  purpose,  and  on  Sund0y  evening,  the  18th 
February  arrived  off  the  dock  gates ;  not  being  abk  then  to 
enter,  he  lashed  her  to  a  king's  ship  outside  the  gates ;  on 
Monday  morning  he  found  that  no  order  had  been  procured 
by  his  owners  for  admitting  the  ship  into  the  docks,  but, 
even  if  there  had,  she  could  not  have  been  then  got  in^  owing 
to  the  quantity  of  ice  that  had  drifted  down  the  river :  on 
the  27th  February,  which  was  the  first  day  the  state  of  the 
river  would  allow  of  it,  an  endeavor  was  made  to  get  the 
ship  into  the  docks,  but  while  being  warped  towards  them 
the  rope  broke  and  the  ship  went  ashore  near  the  dock  gates 
and  was  totally  lost. 

The  underwriters  resisted  the  claim  of  the  assured  under 
the  policy  upon  this,  amongst  other  grounds,  that  the  risk  on 
the  ship  had  come  to  an  end  by  her  having  moored  twenty- 
four  hours  in  good  safety ;  and,  in  order  to  make  out  this 
defence,  endeavored  to  show  that  the  place  where  the  ship 
had  been  moored  outside  the  docks  might  be  considered  as 


(b)  Waples  v.  Eames,  2  Sir.  1243. 
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her  place  of  discharge,  becaufie  some  timber  ▼easels  occasion-  Dantioii  of  ntk 
ally  discharged  there.  •  .  ^°  ^  '^t 

Lord  Tenterden,  however,  held,  that,  as  the  captain  was 
ordered  to  take  the  ship  into  the  king's  dock,  that  alone  most 
be  considered  her  place  of  disdiarge,  and  that,  consequently, 
ad  the  ship  had  ne^er  been  at  her  true  place  of  discharge,  she 
bad  not  been  moored  twenty-four  hoars  in  good  safety^  and  so 
the  risk  continued,  (c) 

If,  however,  the  ship  have  moored  as  near  her  wharf,  or  i[,.iM>wever,  the 

■  ,      ship  have  been 

proper  and  nsual  place  of  unloading,  as  the  case  will  admits  moored  as  near 
^and  under  such  circumstances  that  she  has  only  to  waii  UU  u^uaTpiace  of 
her  ham  of  unloading  comes,  without  again  unmooring,  this  ^**^JSHS^ 
'will  be  held  to  constitute  a  mooring  in  good  safety.  ^it*th*  ^tlu"* 

Thus,  where  a  ship  insured  to  London  (with  the  common  her  turn  forim- 
clause)  arrived  at  the  wharf  where  she  intended  to  unload,  thisisaiiuMSg 
but  was  laid  on  the  outside  of  the  tier  of  shipping,  there  ''^^^j^**^' 
being  no  room  to  lay  her  inside,  and  so  remained  moored  and  Aocentem  «r. 
lashed  to  other  vessels  for  seven  days,  when  she  was  forced  ^^Jlhed^Si. 
adrift  by  the  ice  and  lost.  Lord  Kenyoa  held  that  she  had 
been  moored  twenty-fomr  hours  in  good  safety,  (d)  ^ 

If  this  clause  were  struck  out  of  the  policy,  the  risk  on  the  Duratkm  or  the 
ship  would  stiU  continue  until  her  safe  arrival  at  her  port  of  !ildtboat  thS 
destination,  but  would  cease  immediately  on  her  being  at  her  °^^*^* 
moorings,  (e) 


(  172.  When  the  ship  is  insured,  not  to  a  specified  town     ^    ^  ^  ^ 

-,  and  end  of  the 

or  port  of  discharge,  but  to  an  island  or  other  district,  com-  riak  on  the  ou^ 
prising  several  ports,  at  all  of  which  the  ship  may  discharge,  ^i,en  t^iS^ 
questions  have  been  raised  as  to  the  duration  of  the  outward  ^^xadiiT  * 
risk  on  the  ship  so  insured.  »*"^ 

This  mode  of  insurance  is  exceedingly  common  in  the  coone  of  the 
West  India  trade.    The  export  trade  to  the  West  India  Sid?.^"^ 

(e)  Samud  v.  Royal  Exch.  Comp.  8       (<0  Angerstein  v.  BeD,  Park  on  Ina.  54. 

B.  9l  Gr.  119.    See  the  ease  of  f  Zacba-  8th  ed.    MarBhaH,  263. 
rib  V.  New  Orieans  Ins.  Cooip.  5  Blartin       (#)  Anooymoos  case,  Skinner^  Bep. 

(Louis.)  Rep.  N.  S.  697,  cited  1  Phillips,  343.     See  also  the  American   case  of 

Ins.  471,  and  fDickey  v.  Unit  Ins.  Comp.  t  Dickey  «.  Hoited  Ins.  Comp.  11  John. 

11  Johns.  398.    1  Philiips,  473.  39B»  cited  1  Phillips  on  Ins.  473. 


See  Bfll «.  Mason,  6  Maai.  313. 
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Geoenl  mode 
of  effisctjng  pol- 
icies with  a 
▼lew  of  pro- 
tectiaguupfi 
eagBged  in  this 
trade. 


The  outward 
riak  oa  ships  so 
iosiiied  comes 
to  an  end  di- 
rectly the  ship 
has  moored  for 
twenty-four 
hours  at  the 
port  in  the 
Mland  where 
she  discharges 
the  buii  ofher 
outward  cargo  ; 
and  if  she  be 
aAerwards  lost 
in  coasting 
round  the  is- 
land, it  is  the 
underwriters  on 
thehomeu/ard 
policy  who 
alone  are  liable, 
though  a  small 
residue  of  the 
outward  cargo 
may  still  be  on 
board  at  the 
time  of  1< 


colonies  consisU  chiefly  of  plantation  stores,  u  e.  all  kinds  of 
articles  of  English  manufacture  which  are  required  by  the 
different  estates.  The  West  India  merchants  in  this  country 
generally  receive  from  the  planters  in  each  year  a  list  of  the 
articles  wanted,  or  most  likely  to  command  a  sale,  and  the 
outward  bound  ships  are  freighted  accordingly,  with  direc- 
tions to  touch  at  those  ports  which  lie  contiguous  to  the 
various  plantations. 

As,  however,  circumstances,  which  can  only  be  ascertained 
on  arrival,  may  make  it  expedient  for  the  ship  to  touch  at 
more  or  fewer  of  these  ports,  or  to  visit  them  in  any  order 
which  may  seem  most  suitable  on  the  spot,  'it  is  almost 
^invariable  to  insure  the  ships  to  the  island  generally^  without 
naming  any  ports  of  discharge  at  all,  as  '^  from  London  to 
Jamaica." 

The  ship  having  disposed  of  her  outward  cargo,  and  re- 
ceived whatever  repairs  may  be  requisite,  begins  at  once  to 
load  on  board  a  home  cargo  of  colonial  produce ;  and  in  or* 
der  to  protect  the  ship  during  her  stay  in  the  island,  while 
repairing  and  loading  her  home  cargo,  either  a  separate  insu- 
rance is  effected  on  her  for  the  homeward  voyage,  '^  at  and 
from  Jamaica  to  London  ; "  or  the  same  object  is  attained  by 
insuring  the  ship  for  both  adventures  by  the  same  policy,  ^'  at 
and  from  London  to  Jamaica,  during  her  stay  there,  and  at 
and  from  thence  back  again  to  London."  (/) 

It  was  decided  in  the  time  of  Lord  Mansfield,  and  has  ever 
since  been  a  clear  point  in  insurance  law,  that  the  risk  on  the 
outward  voyage  upon  a  ship  so  insured,  terminates  immedi- 
ately after,  the  ship  has  moored  for  twenty-four  hours  in  safety 
at  the  first  port  in  the  island  at  which  she  stops, to  discharge 
the  bulk  of  her  cargo,  and  that  afterwards,  if  lost  in  coasting 
round  the  island,  it  is  the  underwriters  on  the  homeward 
policy  who  are  alone  liable,  (g) 

Nor  does  it  make  any  difference  to  the  liability  of  the 
underwriters,  under  the  outward  policy  on  the  shipj  that  a 
small  part  of  the  outward  cargo  is  still  on  board  at  the  time 
of  loss.     Thus,  in  the  case  of  Leigh  v,  Mather,  already  cited, 

(/)  For  Airtber  information  as  to  the       (^)  Crowley  v.  Ck>hen»  1  W.  Bl.  417, 

course  of  the  West   Indian  trade,  see  418.    Barras  v.  London  Aas.  Comp  Paik 

ATCulloch,  Com.  Diet.  p.  356.  art.  Colo-  on  Ins.  74.  8th  ed.  Marshall  on  Ins.  266. 

met  and  Colony  Trade,  Craikshank  «.  Jansen,  2  Taunt  301. 
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it  appeared  that  the  ship  had  inoored  and  unloaded  the  J)armmcitm 

great  bulk  of  her  outward  cargo  at  Mmtegv  Bay,  in  the  ^-^ — 

island  of  Jareaioa,  the  outward  risk  on  the  ship  was  thereby 
held  to  be  at  an  end,  and  not  to  be  kept  alive  by  sending 
round  a  snmB  pert  of  the  outward  cargo  to  the  port  of  Sl« 
Ann^s  in  the  same  island.  (A) 

The  rule,  is^  faet,  in  these  eases  is,  that  the  risk  on  the 
skip^  under  the  outward  policy,  comes  to  an  end  immediately  ' 
*itfter  she  has  been  moored  twenty-four  hours  in  good  safety  *  457 
at  the  out  port  where  the  great  Mk  of  the  outward  cargo  is 
sobstantially  .discharged,  and  it  will  not  be  considered  as 
continuing  longer  merely  because  a  small  portion  of  the 
outward  cargo  is  still  on  board  under  a  destination  to  a 
further  port. 

This  point  is  illustrated  by  the  following  cases :  —  A  ship  Ing^u  ^^^^ 
was  insured  '^  at  and  from  Liverpool  to  Martinique  and  M 
or  atiy  of  the  Wmdward  and  Leeward  Islandij  with  liberty  to 
touch  at  any  ports  or  places  whatsoever,  to  take  an  board  and 
Umdgoodsy  storeSy^^  ^. 

The  ship  arrived  at  Martinique,  where  the  captain  dU- 
posed  of  all  his  ouhvard  cargo^  except  a  small  quantUyoflime 
and  bricks  J  with  which  he  sailed  for,  and  arrived  at  Antigua, 
and  there  renmined  for  about  five  weeks,  partly,  as  he  said, 
to  dispose  of  the  remnant  of  the  outward  cargo,  and  partly  to 
procure  a  homeward  cargo ;  at  the  end  of  this  time,  the  ship, 
with  the  lime  and  bricks  still  on  board,  weM  down  in  a 
hurricane. 

Lord  EUenborough  held,  that  the  underwriters  on  the 
outward  policy  were  not  liable  for  this  loss,  the  risk  on  the 
ship  having  come  to  an  end,  at  all  events,  directly  the  dis- 
posal of  the  outward  cargo  at  Antigua  ceased  to  be  ^  sole 
object  of  the  captain's  stay  there,  (t) 

A  ship  was  insured  for  a  trading  voyage  from  the  West  f**^5;  J%". 
Indies  to  this  country  and  back,  in  the  following  terms  :  —  29.' 
^*  At  and  from  St«  Vincent's,  Barbadoes,  and  all  or  any  other 
of  the  West  India  Islands  (Jamaica  and  St.  Domingo  ex* 
cepted,)  to  her  port  of  ports  of  discharge  and  loading  in  the 
United  Kingdom,  during  her  stay  there,  and  thence  back 

(A)  Lngh  V.  MaUier,  IfaiitoU  on  lot.       (»)  Inglii «.  Vans,  3  Cunp.  430. 
980.  lBip.419.  Seea]aoIiisUB«.V«iix, 
3  Camp.  436. 
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ikmitioD  of  mk  again  to  Barbadoes  and  ail  or  any  other  West  India  Islands 

—    (Jamaica  and  St.  Domingo  excepted,)  until  the  skip  should  be 

arrived  at  her  final  port  as  aforesakiy  with  liberty  to  the  ship 
in  that  voyage  to  proceed  to  and  touch  and  stay  at  any  port 
or  places  whatsoever,  and  to  load  and  unload  goods  at  aU 
places  she  might  call  ai.^* 
458  *  *The  ship  having  sailed  from  Barbadoes  to  Liverpool,  took 

on  board  a  cargo  at  that  place  for  the  return  voyage  ;  amongst 
the  articles  there  loaded  on  board,  was  a  quantity  of  coals 
and  brickSj  which,  in  weighty  formed  about  one-third  of  the 
whole  cargo,  but  in  value  not  above  one-eighteenth ;  the  ship 
arrived  at  Barbadoes,  where  she  disposed  of  all  the  cargo 
loaded  on  board  her  at  Liverpool,  except  the  coals  and  bricks ; 
with  these  on  board,  and  also  with  some  empty  sugar  casks 
which  had  been  loaded  on  board  her  al  Barbadoes^  she  was 
ordered  by  her  owners  there  to  proceed  to  Berbice  for  the 
purpose  of  bringing  baek  a  cargo,  when,  just  before  sailing, 
she  was  lost  by  a  hurricane  off  Barbadoes. 

There  was  some  doubt  on  the  evidence  whether  the  coaU 
and  bricks  were  on  board  as  ballast^  or  whether  they  formed 
part  of  the  outward  cargo,  and  were  intended  to  be  disposed 
of  at  Berbicfe. 

Lord  Denman  directed  the  jury  to  find  for  the  defendant 
(t.  e  that  the  risk  on  the  ship  was  at  an  end  at  the  time  of 
loss)  if  they  thought  that  the  cargo  had  been  substantially 
discharged  at  Barbadoes :  ^  the  jury  thought  that  it  had,  and 
found  accordingly  for  the  defendant. 


I  In  Upton  9.  Commercial  Infiuranoe  Co.  8  Metcalf,  G05,  the  veasd  was  insared  at 
and  from  Salemi  to  her  port  or  ports  of  discharge  in  the  River  La  Plata ;  all  her  ca^ 
go,  (consisting  of  flour,  shingles,  and  lumber,)  except  a  few  bundles  of  ahingies,  was 
discharged  at  Monte  Video,  and  thence  she  proceeded  to  Buenos  Ayres,  where  she  was 
lost.  In  a  suit  against  the  underwriters  for  a  total  loss,  the  jury  rendered  a  verdict  for 
the  plainttflf.  The  defendants  moved  for  a  new  trial,  and  upon  the  questioa  thus  ariaag, 
Wilde,  J.  in  giving  the  opinion  of  the  Court  said,  —  *'  The  more  important  question  ii 
whether  the  outward  cargo  was  discharged  at  Monte  Video  within  the  true 
of  the  policy.  It  is  true  that  the  whole  cargo  in  a  literal  and  strict  sense,  vras  not 
charged  at  that  port ;  but  we  think  it  should  be  left  to  the  jury  to  decide  wfaeiher  the 
outward  cargo  was  not  substantially  there  dischaiged.  It  veas  so  decided  in  the  case 
of  iloore  V,  Taylor,  1  Adolph.  and  Ell.  2S,  a  case  very  similar  to  the  piesent.  That 
case  was  ably  discussed  by  the  counsel  for  the  assured,  in  support  of  a  motion  for  a 
new  trial,  and  was,  we  think,  rightly  decided.  The  same  directioa  to  the  jury  should 
be  given  in  the  present  case ;  for  on  the  point  under  consideration,  the  cases  are  not 
distingoishable.    The  material  quettkm  is,  whether  the  discharge  of  the  cargo 
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The  court  held  that  the  direolion  was  right,  and  though  S^e^i^*** 

they  seemed  to  think  that  the  jury  had  drawn  an  incor-  

red  conclusion   from   the  faets,  yet  refused  to  disturb  the 
verdict,  (j) 

It  has  been  held  in  the  United  States  that  under  a  policy 
on  ship  to  any  named  West  India  Island,  as  Barbadoes/^  and 
a  market f"  the  ship  will  be  protected  in  going  bonAflde  from 
island  to  island  till  her  cargo  is  disposed  of.  (ft) 

^  173.  The  special  jury,  in  the  case  of  Leigh  v.  Mather,  j^^^^Jf^J^^u  **rt 
stated,  and.  Lord  Kenyon  admitted,  that  if  a  ship,  insured  otihe  outward 
from  A  to  B,  be  obliged  to  put  into  an  intermediate  port  of  termediato  port 
distress,  and  there  dispose  of  part  of  her  cargo,  the  risk  on  en?to?b?!5lJ^ 
the  ship  does  not  thereby  terminate,  but  continues  until  her  ^^^  *® 
^arrival  at  some  port  at  which  it  was  originally  contemplated       *459 
that  she  should  discharge  her  cargo  in  whole  or  in  part.  (J) 

The  rule  thus  laid  down,  which  appears  a  very  just  one, 
has  been  illustrated  and  confirmed  in  the  jurisprudence  of  the 
United  States. 

Thus,  where  a  ship  was  insured  from  the  United  States  to  inurtrations  of 

'  ^  this  point  ID 

Europe,  and  back  "  to  her  port  of  discharge  in  the  United  United  states' 
States,"  it  was  held  that  the  landing  of  150  boxes  of  lemona  ^"^^P™  * 
at  New  York,  a  port  into  which  the  ship  had  put  to  wait  for 
orders  as  to  her  ulterior  destination,  the  lemons  being  in  a  per^ 
ishing  state  and  likely  to  be  spoiled,  did  not  make  New  York 
the  port  of  discharge  under  this  policy,  so  as  to  terminate 
there  the  risk  on  the  ship  (m) ;  and  the  same  court  came  to 
the  same  decision  where  a  ship,  under  the  same  form  of 
policy,  having  put  into  ^ew  York  for  orders^  and  being 
directed  to  proceed  up  the  Connecticut  river  to  Middletovm, 
neceuarily  landed  about  3000  bushels  of  salt  into  lighters  at 

(»  Moore  V.  Taylor,  1  Ad.  Sl  EU.  25.         (0  Leigh  v,  Mather.  1  Eip.  419. 
(jb)  t  Maxwell  v.  Robinson,  1  John.       (m)  t  Sage  v,  Middletown  Ins.  Comp. 
333,  cited  iPbillipeoQ  Ins.  462.  1  Conn.  239.    1  PhiUips  on  Ins.  469. 

mibatantially  completed  at  Monte  Video.  If  it  was  so  diachaiged,  we  are  of  epinioii 
that  the  voyage  insured  was  thereby  tenninatedi  according  to  the  true  construction  of 
the  policy,  and  that,  when  the  brig  proceeded  to  Buenos  Ayres,  she  was  on  a  new 
▼oyage,  not  protected  by  the  policy.  The  question,  whether  the  cargo  was  substan- 
tially discharged  at  Monte  Video,  is  entirely  for  the  jury,  and  the  burthen  of  proof  is 
on  the  defendants. "  A  new  trial  was  granted  to  try  this  question,  which  had  not  been 
befive  correctly  snbmitted  to  the  jury. 
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DuraUonof  ri»k  Ncw  York  to  be  carried  up  to  Middletown,  and  then  hersdf 

on  the  ship.  -    _ 

proceeded  thitber  witb  the  residue  of  her  cargo.     The  court 

beld  that,  notwithstanding  this  necessary  discharge  of  part  of 
the  cargo  there,  New  York  was  only  the  port  of  arrival^  and 
not  the  port  of  discharge,  and  therefore  that  tbe  risk  con- 
tinued to  Middletown.  (n)  ^ 

From  these  cases  it  is  evident,  that  it  is  not  the  fact  of 

unloading  at  any  port  into  which  the  ship  runs  in  the  coime 

of  the  voyage,  which  puts  an  end  to  the  risk  on  the  ship, 

when  insured  either  generally  to  an  Uland  or  country j  or  to  her 

port  or  porti  of  discharge ;  it  is  not  until  she  has  moored 

twenty-four  hours  in  good  safety  at  the  first  port  at  which 

she  was  intended  to  unload,  and  at  which  she  actually  breaks 

bulk  for  the  purpose  of  unloading,  either  the  whole,  or  the 

greater  part  of  her  cargo,  that  the  risk  on  the  ship  will  be 

held  to  terminate. 

430  #  1^9  indeed,  the  port  into  which  she  puts  be  one  to  which 

^^port  mto   Hhe  was  originally  destined,  then,  if  she  be  lost  after  having 

puts  be  tiiat  at    moored  there  twenty-four  hours  in  good  safety,  the  risk  on 

origmaiiy  iT*"  ^ho  ship  will,  no  doubt,  be  at  an  end,  even  although  she  has 

citfu^  the^bdk  '^^  actually  broken  bulk,  but  be  only  preparing  to  unload  her 

of  her  outward  carffo  at  the  time  of  the  loss. 

cargo,  and  ^ 

which  she  en-  On  the  Other  hand,  if  the  ship^  enter  the  port  with  only  a 
piiipo8&  the  -  contingent  purpose  to  unload  there,  if  circumstances  should 
the  ship  wSi^^  render  it  expedient,  it  has  been  decided  in  the  United  States, 

foli  houraafter  *^*^  ®"^'^  P^"^^  ^^^^  "^^  ^  deemed  her  port  of  discharge^  so 
she  has  moored  as  to  terminate  the  risk  on  the  ship,  by  her  moorinir  there  for 

thereiQgood       ^         ^     /•         i_         •  j       r* 

safety,  though    tweuty-four  bouTS  m  good  safety. 

aotuaiiv^n.  Tfaus,  a  vessel  being  insured  from  the  West  Indies,  '^  to  her 
^^1^'  P^^  ^f  ^»*«*«»8r«  »»  <*«  United  States,''  put  into  S<n>annah  in 
^oas:  'alitor  if  Georgia,  where  the  master  intended  to  discharge  his  cargo  if 
with  a  oofi^iM-  the  market  was  favorable ;  but,  not  finding  it  so,  he  resolved 
^o^"^.  "^  to  proceed  to  Bo^on,  and  accordingly,  after  making  repairs 

at  Savannahy  but  without  breaking  bulk  there,  he  sailed  for 
Boston,  and  was  lost :  the  court  in  Massachusetts  held,  and 

(»)'t  KiAg  V.  Middletown  Ins.  Comp.  1  CkMin.  184.    1  Phillips  on  Ins.  469. 


>  And  so  it  was  held  in  regard  to  the  discharge  of  the  crew  in  New  Toilc,  and  iss* 
mediately  vhipping  another  to  proceed  to  Bliddletown,  on  the  owners  giving  direotioaB 
to  this  effect.    King  v.  Hartford  Ins.  Co.  1  Conn.  338. 


n 
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apparently  on  very  sound  principles,  that  the  risk  on  the  Duratkm  of  liA 
ship,  under  the  circumstancesy  continued  to  Boston,  (o)  — — ^^ — 

§  174.  The  general  rule  in  France,  as  to  the  duration  of  ^^  ^  France 

^  °  <.  ,  M  to  the  tcnni- 

tbe  outward  J  and  commencement  of  the  homeward  risk  on  a  oationofthe 
ship  insured  for  the  West  India  trade,  seems  to  be  substan-  commencement 
tially  the  same  as  our  own ;  viz.  that  the  risk  on  the  ship  ^^^Sc^ 


on 


under  the  outward  policy  continues  till  her  arrival  at  the  »h|pw*>«n "»- 
port  of  $ub$tantial  diicharge^  and  cannot  be  extended  beyond  rate  policies  for 
that,  merely  because  an  inconsiderable  portion  of  the  outward  and  home  in  the 
cargo  may  still  be  on  board  after  she  has*  sailed  from  that  tn^.      ' 
port,  or  at  the  time  of  loss,  (p) 

Thus  where  a  ship,  under  a  polipy  on  the  French  West  Wheathe^rea* 

/'  r     »'i7  foi/i  of  the  out- 

India  trade,  by  which  the  risk  was  expressed  to  continue  ward  cargo  is 

"  until  the  whole  cargo  should  be  discharged j  and  landed  in  good  o^arS^nakon 
•jfl/ely,"  touched  at  St.  Louis j  in  St.  Domingo y  where  she  J^/"'^"* 
commenced  the  sale  of  her  outward  cargo,  and  then  proceed-      •  461 
ed  to  Aux  Cayesj  in  the  same  island,  where  she  completed  the 
sale,  all  but  one  package  of  hatSy  and  thence  sailing  for  Port 
au  Prince f  was  lost  with  the  hats  on  board;   the  underwriters 
on  the  outward  policy  were  held  in  the  French  courts  not  lia- 
ble for  this  loss,  on  the  ground  that  the  risk  had  terminated 
at  Aujc  CayeSj  the  port  of  substantial  discharge,  (q) 

But  where  a  ship,  similarly  insured,  having  touched  at  But  where  the 
Jacmelj  in  the  same  island,  and  there  sold  a  small  portion  of  the'outwaid 
her  outward,  and  taken  in  a  small  portion  (twenty-six  bales  boo^,  Oie^ou? 
of  cotton)  of  her  return  cargo,  was  lost  while  sailing  from  JJ^conUnucs, 
Jacmel  to  Port  St.  Louis,  in  order,  partly  to  sell  the  residue  though  part  ^ 
of  her  outward,  and  partly  to  complete  the  loading  of  her  cargo  may  also 
homeward  cargo;  it  was  held,  that  the  ship,  at  the  time  of  locidedon'^boaid 
loss,  was  still  at  risk  under  the  outward  policy,  the  great  bulk  •^*>™«<>f 
of  the  outward  cargo  still  remaining  on  board,  (r) 

Emerigon,  after  deciding  that  the  ship  cannot  be  at  risk  at 
on^  and  the  same  time  under  the  two  separate  sets  of  policies 

* 

(o)  t  Lapham  9.  Atlas  Ins.  Comp.  24  Hartford  Ins.  Co. ;  Sage  v.  Middletown 

Pick.  1.    See  1  PhiUips  on  Ins.  465.    3  Ins.  Co.  1  Conn.  184,  333, 239.  y 

Kent,  (Ah  ed.)  309,  note  (6),  ed.  1844.  (p)  Emerigon,  ebap.  xSi.  seel.  18.  vol. 

See  also  the  cases  of  f  CooUdge  v.  Gray,  ii.  p.  108.  ed.  18S7. 

8  Mass.  Bep.  «S27.    t  Stevens  v.  Beverley  (q)  Emerigon,  chap.  xiti.  sect.  18.  vol. 

Ins.  Comp    cited  1  Phillips  on  Ins.  464.  ii.  p.  199,  ed.  1837. 

i  King  V.  Middletown  Ins.  Co. ;  King  v.  (r)  Ibid.  pp.  109, 110.    See  also  ebapi, 

ja&.  aeot  20.  vol  il  p.  114.  ed«  1887. 
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itantKNiofriik  for  the  outward  and  the  homewttrdyojBgea  (<),  proceeds  to  lay 

^!^ ^^ —  down  some  very  equitable  rules  for  ascertaiaing  when  the 

loss  on  the  ship  is  at  the  risk  of  the  outward^  and  when  at 
that  of  the  homeward  insurers,  (t) 

The  result  of  these  rules  is,  as  well  expressed  by  Mr.  Be- 
neck^y  that  if  a  great  portion  of  the  outward  cargo  remains 
to  be  unloaded,  at  the  time  of  loss,  the  outward  risk  on  the 
ship  shall  be  held  to  be  still  continuing,  though  a  small  por- 
tion of  the  homeward  cargo  may  be  then  laden  on  board; 
and  vice  versaj  if  the  portion  of  the  outward  cargo  then  re- 
maining on*  board  be  very  small,  and  that  of  the  homeward 
462  *  cargo  very  *Iarge,  the  ship  shall  be  at  the  risk  of  the  ander« 
writers  on  the  homeward  policy,  (u) 


CaMt  as  to  the  .  $  175.  Qucstions  have  arisen  as  to  the  duration  of  the  risk 
oiMhe^b^  "^  ^^  ^^^  ^^^P  when  she  is  insured  "  to  her  part  of  discbarge," 
«^to herrortof  ^^^  "  *^  ^^  P^"^^  ^^  ports  of  discharge,"  or  to  a  named  pkoe 
diBcharge/'^^to  <<  and  her  port  of  discharse,"  or  ^'  to  her  final  port  of  dis- 

her  port  or  ports      ,  i       .        .       « •• 

of  discharge/'    charge  or  destination  ?  " 

port  ofdS^  In  OQ^  of  the  earlier  English  cases  it  was  said,  that  the 

c^ajj^anddes-  ship's  port  of  discharge  means  that  at  which  it  was 


The  shfp*8  intended  that  the  goods  should  be  delivered  (v)  ;  and  it  has  been 

ch^ "  ^ans  held  in  the  United  States,  apparently  on  good  grounds,  that 

$^  ^^*  the  risk  on  the  ship  under  an  insurance  "  to  her  port  of  dis- 

JjSd^h  ^dbe  ^^S^  "  (}^  ^^^  singular)  terminates  twenty-four  hours  alter 

delivered ;  not  she  has  moorcd  in  safety  at  the  port,  where,  in  pursoance  of 

port  at  which  the  Original  intentions  of  the  parties  to  the  policy,  she  first 

?DloTd  pi?t  oT*  breaks  bulk  for  the  purpose  of  discharging  her  cargo,  (x) 

her  cargo.  Where  the  insurance  is  to  her  ^^port  or  ports  of  discharge^^ 

(f)  The  reason  he  gives,  is  that  the  ehap.  ▼».  sect  1.  voL  ii.  p.  d44.    ne 

ship  u  one  and  indivisible.    Boulay-Paty  foreign  ordinances  do  not  touch  this  pon^ 

adds  that  after  she  has  been  insured  by  but  only  provide  generally  that  the  ride  ca 

one  set  of  policies  to  her  full  valoe,  there  the  ship  for  the  outward  voyage  shall coa- 

is  no  risk  to  support  a  second  seL  Boulay-  tinue  natil  the  outward  cargo  is  sn/iniy 

Faty,  Cours  de  Droit  Cool  Mar.  torn.  iii.  dUekargedy  and  that  on  xhehammoard^' 

p.  425,  ed.  1834.  age  commenoe  immediately  the  ship  be* 

(e)  See  Emerigon,  ehap.  xiiL  sect.  20.  gins  to  take  in   her   homeward  caigo: 

Boulay.Paty  adopts  these  rules  as  founded  Ordn.  of  Hambui^gh,  tit.  v,  art.  14;  of 

on  the  soundest  principle.   Coursde  Droit  Sweden,  ait.  6.  §  5 ;  of  Prussia,  tf  2181- 

Com.  Mar.  tit.  z.  sect.  9.  torn.  iii.  pp.  2183,  &c.    See  Beaeck^,  ibid. 

423-426.  ed.  1834.    I  strongly  recom-  (9)  Clason  v.  Simmonds,  6  T.  ]ie^ 

mend  a  careful  perusal  of  the  twentieth  933. 

Motion  of  Emerigon's  thirteenth  chapter.  (x)  t  Coolidge  v.  Oiay,  8  Mass.  Rep. 

(tt)  BeneckA,  System  des  Asseounni^  927.    1  FhiUips,  Ins.  463. 
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in  the  alternativcy  the  duration  of  the  risk  oould  not,  it  is  ap-  DamtioBofridc 

prehended,  be  confined  to  the  firtt  port  at  which  she  had  ■ — 

broken  bulk,  and  discharged  the  cargo  to  any  amount,  how-  j^^^i^ 
ever  trifling ;  but  would  be  extended  until  twenty-four  hours  o/^Scr'^ 
after  her  arrival  at  that  port,  where,  in  fact,  she  tubnantially  itcoaUnaMto 
disekargtd  her  cargo ;  t.  e.  the  great  bulk  of  it.^  she,  mfect, 

This  is  unquestionably  the  rule  when  the  ship  is  insured  ^^^S^tbe^ 
**  to  her  final  part  of  discharge^^^  as  the  following  cases  suffi-  p«tbuikof 
cieatly  prove. 

A  ship  was  insured  **  till  her  safe  arrival  at  her  last  port  of  So,iriDmndu> 

hpr  **  laal  or 

discharge,^^  in  the  East  Indies  or  China : "  the  ship  unloaded  final  port  of 
aU  her  cargo  at  Madras  j  and  was  afterwards  lost  on  her  way  Moifatfwani, 
♦to  Bengal :  the  court  held,  that  the  risk  on  the  ship  was  at  ^  ^"^' P;  ^' 
an  end,  at  the  time  of  the  loss,  for  by  the  true  interpretation 
of  the  policy,  the  last  port  of  discharge  was  not,  that  where 
the  ship  might  have  been  originally  destined  to  discbarge  any 
pert  of  her  cargo,  but  that  where  she  actually  did  dischargee 
the  whole  of  it.  (y)  ^ 

In  this  caqe  the  whole  cargo  had  been  discharged  at  Ma- 
dxvA :  in  that  which  follows,  only  a  part  oi  the  cargo  was 
anlooded  there,  and  the  residue,  which  was  intended  Jbr  an 
ulterior  port,  was  still  on  board  at  the  time  of  the  loss. 

A  ship  was  insured  *'  from  London  to  Madras  and  Bengal,  Prestoa  v. 
or  the  ship's  laat  port  of  discharge  of  her  Europe  cargo  be-  d^I^.  * 
yond  the  Cape  of  Good  Hope."  The  ship,  as  the  under- 
writers knew  at  the  time  of  subscribing  the  policy,  was  des* 
fined  for  China :  on  arriving  at  Madras  she  unloaded  a  con« 
siderable  part  of  her  cargo  there,  but  still  had  on  board  all 
that  part  of  it  which  had  been  originally  destined  for  China, 
when  she  perished  by  a  hurricane  in  Madras  roads. 

Lord  Mansfield  t^d  the  jury  to  find  for  the  plaintifis,  for 
lie  held  that  the  risk  on  the  ship,  under  this  policy  and  these 
oircomstances,  continued  till  the  ship's  arrival  at  China,  (z) 

If  a  ship  insured  to  port  or  ports  "  until  arrived  at  her  fotJt^'^SJjf 
last  port  of  discharge,"  elects  to  put  into  some  other  port  "udUI  unved 

of  dischaifie," 
(y)  Mofiat  r.  Ward,  4  Dou{[^.  29.  note       («)   Preston  r.  Greenwood,  4  Doogl.  puts  into  some 

(a),  31.  note  {b),  28,  33.    See  also  Mooie  v.  Taylor,  1  Ad.  substhuled  port 

g^ality  of  con- 

tinning  her 
Yoyage  to  her 
Ante,  458,  and  note.  port  of  onginal 

destinat 


*  ^11^496^  note;  Laphain  V.Atlas  lot.  Co.  91  Pick.  1.  destination,  and 
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DURATION  OF  THE  BISK. 


Duration  of  risk 
on  the  tbip. 


there 

of  the  great 
bulk  of  her 
caiigo,  the  risk 
on  the  ship 
is  at  an  end, 
thoagh  the  in- 
tention of  ulti- 
inatel7  pro- 
ceeding to  the 
port  of  original 
destination 
may  not  have 
been  aban- 
doned. 

♦464 

Brown  v. 
12£a8t,  283. 


The  words 
« last  port  of 
discharge  " 
must  mean 
**  last  practica- 
ble friendly  port 
of  dischai^e," 
whenever  the 
port  of  original 
destination  is 
in  the  hands  of 
alien  enemies, 
Jlagranubello, 


from  tbe  impossibility  or  iUegalUy  of  continuing  her  voyage 
to  tbe  port  of  original  destination,  and  disposes  of  a  consider- 
able part  of  her  cargo  in  the  substituted  port,  the  risk  on  the 
ship  ends  after  she  has  moored  twenty-four  hours  at  such 
port,  even  though  the  captain  may  not  at  the  time  of  loss  have 
entirely  abandoned  the  intention  of  ultimately  proceeding  to 
the  place  of  his  original  destination. 

A  ship  was  insured  ^'  at  and  from  London  to  any  port  or 
ports  in  the  river  Plate,  until  her  arrival  at  her  lasi  pari  of 
discharge  in  the  river  Plate" 

There  are  three  ports  in  the  river  Plate  which  are  reached 
*in  the  following  order  by  a  ship  arriving  from  England : 
1.  Maldonadoy  2.  Mowte  Video^  3.  Buenos  Ayres. 

The  captain,  on  sailing  from  England,  had  intended  to 
proceed  to  Buenos  Ayres,  but  on  his  arrival  in  the  river 
Plate,  learning  that  Buenos  Ayres  was  in  the  hands  of  tbe 
Spaniards,  then  at  open  war  with  this  country^  be  sailed  past 
Maldonado,  and  put  into  Monte  VideOj  which  was  then  oc* 
cupied  by  the  English ;  his  intention,  on  putting  into  Monte 
Video,  was  to  land  and  sell  his  whole  clirgo  and  finish  the 
voyag^  at  that  place,  if  he  found  the  markets  favorable ; 
finding  the  sale,  however,  duller  than  he  expected,  he  had  not 
given  up  all  thoughts  of  proceeding  on  to  Buenos  Ayres  for 
a  market,  with  that  portion  of  the  cargo  which  he  could  not 
sell  at  Monte  Video,  when  his  ship  was  fouled  in  Monte 
Video  harbor,  and  received  the  damage,  to  recover  which 
the  underwriter  was  now  sued  under  this  policy. 

The  court  held  that  the  plaintiff  could  not  recover,  the  risk 
on  the  ship  having  come  to  an  end  after  her  being  safely 
moored  for  twenty-four  hours  in  Monte  Video,  (a) 

In  the  course  of  the  argument  Mr.  Justice  Bailey  intimated 
that  tbe  words  "  last  port  of  discharge^"  must  mean  '<  the  last 
practicable  friendly  port  of  discharge  ;  "  just  as  in  an  insur- 
ance on  a  ship  "  from  Liverpool  to  any  of  the  Windward  or 
Leeward  isles  ;  "  Lord  Kenyon  had  previously  held  that  the 
meaning  of  such  policy  must  be  to  any  of  such  isles  as  were 
friendly  ;  for  that  a  hostile  port  could  not  be  in  the  contem- 
plation of  tbe  parties  at  tbe  time  the  policy  was  efiected.  (b) 

It  will  be  observed,  that  in  this  case  the  port  originally 


(a)  Browne  v.  Vigne,  12  East,  283.         (6)  NeHsoii «.  DelaQoiiri  2  Egp.  619. 
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ooDtempkited  as  the  final  port  of  discharge,  was  in  a  state  of  Dantiooarriik 

open  hostility  at  the  time  the  vessel  reached  the  river  Plate ;  — — '  *^' 

so  that  it  would  have  been  absohUdp  iliegal  for  her  to  have  fei«m*where 

proceeded  to  such  port :  this  is  very  different  from  the  case  t^mjl^a^ 

of  a  mere  temporary  obstruction,  or  one  in  which,  though  ^^^  "*^^  ^ 

there  might  be  danger^  yet  there  would  be  no  illegality  in  rneudi/  reia- 

^proceeding  to  the  final  port ;   and  this  constitutes  the  point  oiivemm*. 

<yf  distinction  between  this  case  and  that  of  Oliverson  v.  fs^L'TolB 

Bmbtmsn  (c),  cited  in  the  last  section.  ^^ 

*465 

^  176.  If  a  ship  entirely  abandons  the  voyage  insured,  and  if  the  ship 
JbtaOyg^vestipaUhopesofproeemUngtotkeportofherori^        dousaUiotfln- 
degtinationj  the  risk  on  the  ship  is  at  an  end  immediately  that  ^rig^Ttbe 
determination  is  definitively  formed.     If,  on  the  other  hand,  SSinaiSJJ?*ii 
the  ship  without  thus  giving  np  all  hope  of  ultimately  pro-  ^^  »  ^^  ap 

,.  .        /•      1  r  1-     .  .  .  ,.  .       .  end  from  the 

oeedmg  to  her  final  port  ot  discharge,  yet  yieldmg  to  tqe  irre-  moment  such 
nstible  force  of  present  circumstances,  puts  bacic  or  lies  by  for  defioltively^  " 
a  time,  with  the  intention  of  ultimately  proceeding  to  the  ^1"***'.^  ^^ 
original  terminus,  she  will  be  considered  still  to  be  on  the  merely  putt 
Toyage  insured,  and  the  risk  will  continue  till  she  arrives  at  for^a  umeTwi^h 
the  final  terminus.    In  order  that  this  should  be  so,  the  obttruc-  !!ui^^^ 
Uon  mwi  be  only  temporary  in  its  nature ;  and  the  ultimate  ^^^^^^^ 
point  of  destination  must  continue  the  same.  devUnatjoa. 

Thus,  where  a  ship  insured  to  a  port  on  the  Baltic,  found 
it  on  her  approach  blocked  up  with  ice,  and  thereupon  took 
shelter  for  the  winter  in  a  place  as  near  to  it  as  she  could 
■afely  go,  and  waited  till  the  spring,  when  on  the  first  thaw, 
riie  sailed  for  it  again ;  the  risk  on  the  ship  was  held  to  con- 
tinue till  her  arrival  there,  {d) 

But  where  a  ship  insured  from  London  to  Revdy  on  hear-  Btackcnavea  v. 
kig  of  the  embargo  laid  on  that  port  in  1807  by  the  Russian  c<imp.ic«B9. 
government,  sailed  back  from  the  Baltic  by  orders  of  a  Brit- 
ish roan  of  war,  to  Copenhagen  roads,  and  from  thence, 
entirely  abandoning  her  voyage,  accompanied  the  fleet  to 
England  ;  Lord  Ellenborough  nonsuited  the  plaintiff,  on  the 
ground  that  the  risk  had  terminated  under  this  policy,  at  all 


(«)  OUrmno  v.  Brigjitown,  15  L.  J.  Q.    Comp.  1  Camp.  4SS^  and  Browne 
BL974.  Yigne,  13  £a«^  286. 

(lO  See  Hackenhafen  9.  London  Am, 
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DantianorririE  events,  directly  the  ^p  kad  sailed  back  to  Eogbnd  firom 

^ —  Copenhagen  roads,  (e) 

His  lordship^  however,  remarked,  that  bad  the  ship  beea 
466  *  ^^raing  home,  as  the  best  means  of  getting  finally  to  Bevel, 
and  there  bad  been  a  possibility  of  her  aocomplishii^  that 
object  when  the  loss  happened,  she  might  still  have  been 
considered  in  the  course  of  the  voyage  insured ;  but  that  sll 
thought  of  completing  her  original  voyage  seemed  to  have 
been  abandoned,  when  she  sailed  home  from  Copenhagea 
with  the  fleet.  (/)i 

^!|[[|™  *•  In  such  eases,  in  fact,  the  ride  may  be  held  to  continue  oa 

Emu,  99.  the  ship  during  the  whole  period  in  which  she  can  be  fiiiriy 

considered  as  taking  measures  with  a  view  to  ultimately 
arriving  at  the  port  of  destination ;  but  she  will  not  be 
protected  if,  when  tamed  away  or  forced  to  desst  from  pio* 
ceeding  to  her  original  port,  from  its  being  in  the  hands  of 
the  enemy,  she  forthwith  prosecutes  a  new  voy^e  to  the 
nearest  friendly  port,  even  though  it  be  a  voyage  of 
necessity,  (g) 


DuratioQ  of  tbe      §  177.  Sy  the  usual  course  of  the  East  India  Company^ 

under  ioMir-      trade,  the  Company's  ships  on  arriving  out  were  liable  to  be 

SuTlndia^      employed  at  the  discretion  of  the  different  presidential  gov- 

^'*^*  emmeats,  in  intermediate  voyages,  or  in  what  is  called  the 

oo!wi£eri«k    courUry  trade;  the  charier^partiesj  vrhich  were  printed  fonoB 

tn!^^x^   of  very  long  standing,  contain  clauses  giving  permission  to 

notapecificaiiy   prolong  the  ship*s  stsy  for  a  year  or  more ;  and  the  pc^eies 

t^aa,  *        were  generally  adapted  to  this  usage,  which  was  moreover 

so  familiarly  known  to  all  mercantile  men  engaging  in  this 

trade,  that  the  courts  uniformly  held  that  all  policies  effected 

on  Company's  ships  covered  all  intermediate  voyages  in  tbe 

Indian  seas,  unless  restricted  by  special  dauses.  (A) 

(«)  BlackeDhagen  v.  London  Afls.  Comp.  (g)  Partcin  v.  Tonno,  11  Rart»  22. 

1  Camp.  453.  (A)  Salvador  «.  Hopkins,  3  Bur.  170?. 

(/)   Blackenbagen   v.   London  Aas.  Gregory  v.  Chri«ie,3Dougl.419.    Park, 

Comp.  1  Camp.  455.  104.  Sth  ed.    Manhall  on  Ins.  273. 


>  See  Richardson  r.  Marine  Ins.  Co.  6  Mass.  117, 121 ;  New  York  Fireman^  fas. 
Co.  V.  Lawrence,  14  John.  46. 

Tbe  risk  ends  when  tbe  voyage  is  intercepted  and  broken  off  by  a  peril  not  inmnd 
against.    Speyer  v.  N.  Yoik  Ins.  Co.  3  John.  94. 
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80  great  indeed  was  the  influence  of  neage  in  the  construe-  Daratk»  ormk 
lion  of  these  policies,  that  Lord  Mansfield  held  that  a  policy  ""    ^*  ^' — 
on  a  Company's  ship  containing  a  liberty  to  Umeh  atui  siay^ 
but  moi  to  iradCj  would  yet  protect  the  ship  while  engaged 
in  a  country  voyage  for  trading  purposes  (t) :  nor  was  the 
^duration  of  the  risk  under  socb  a  policy  confined  only  to       *407 
one  intermediate  voyage,  but  extended  to  protect  even  a 
second,  {j) 

It  was  formerly  a  rule  in  the  East  India  trade,  that  a  chiSrSdu> 
voyage  to  China  was  not  to  be  held  included  in  a  policy  on  be  covered 
a  Company's  ship,  unless  China  were  expressly  nanied  in  the  indiYJoiicv  on 
instrument ;  where,   however,  it  dearly  appeared  that  Xhe  dSlfto^draT 
siiip's  destination  for  China  was  publicly  known  at  the  India  j^^'^^'i^t 
House,  and  that  the  premium  was  the  same  as  it  would  have  port  ofdiV 
been  on  a  China  voyage,  although  the  insurance  in  terms  Europe  caigo 
was  only  ^*  from  London  to  Madras  and  Bengal,  or  the  ship's  oi^'^or^&od 
last  port  of  discharge  of  her  Europe  cargo  beyond  the  Cape  of  p*^" 
Cfood  Hope  ;"  Lord  Mansfield  held,  that  although  the  word  Oreeuwood, 
China  was  not  introduced  into  the  policy,  yet,  as  the  words  ^  ^^'  ^' 
in  themselves  certainly  extended  to  China,  the  risk,  under 
the  circumstances,  must  be  considered  as  continuing  on  the 
abip  until  her  arrival  in  China,  for  the  underwriters  must 
dearly  be  considered  to  have  contemplated  the  ship's  proceed* 
ing  thither  when  they  feubeoribed  the  policy,  (k) 

It  seems  clear  that,  by  consent  of  both  parties,  the  risk  on  TberbkoD 
die  ship  may  terminate  before  her  arrival  at  the  place  speci-  mmaM*4fori^ 
fied  ia  the  policy  as  the  terminus  ad  quern  of  the  voyage  u^terailiiiM 

insured.  adqutm^hf 

acoeptaBce  of 

Thus  where  a  ship,  insured  ^'  from  Boston  to  Tonningen,"  the  cargo 
compelled  by  stress  of  weather,  to  enter  the  Elbe  for 


safety,  and  proceed  up  to  Gluckstadt,  where  the  consignees 
consented  to  receive  the  cargo,  and  did  receive  it :  it  was 
held  in  the  United  States,  that  the  assured,  having  thus 
adopted  Oluekstadt  as  the  port  of  delivery,  the  risk  on  the 
ship  terminated  at  that  port.  (/) 

But  it  is  quite  clear,  that  neither  the  risk  on  the  ship,  nor  Bat  not  bf 
on  any  other  interest,  can  be  terminated  by  a  portion  of  the  pUn  '^^he  pio- 

dm 


(0  FM^hartoo  v.  HmtaR,  Pluk,  106.  SB.    Boner,  J.  had  on  a  fonner  trial  dt 

aib  ed.    Mafshall  oo  lua.  274.  noted  the  jury  to  find  for  the  defcndanta. 

Cf>  Oivgorf  V.  GhriMie,  qtmmtimd.  (I)  t  Shaplef  «.  Tappan,  9  Mmi.  Bep. 

(i)  PraMOtt  V.  Qieeawood,  4  Dongl.  90^  eitcd  ia  1  FhiHipt  w  loa.  489. 


luce  of  the 
voyage. 
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Dan^cmctmk  cargo,  or  prodbce  of  the  voyage,  being  sent   bome,  aad 

^ !-^ —  arriving  in  rafety  before  the  loss.  (w). 

468  *  ^Generally  speaking,  it  is  quite  clear  that  tbe  underwriter 


If  part  of  shiys  on  a  sea  policy  only  insures  against  sea  risks^  and  that  he 
lost  oa  iHDd,       not  be  responsible  for  any  loss  that  may  take  place  on  shore, 
mo^red^Jxord'  but  that  direcUy  the  goods  of  ship's  furniture  are  landed, 


jsSfitiSd;.  ^^^y  «^®  «^  ^^8^'  »^  ^  ^'"^^ 


li  will  be  pro-        Usage,  however,  in  this  case,  as  in  all  other  cases,  is  the  great 
policy  OQ  tbe      regulator  of  the  rights  of  parties  under  policies  of  insurance; 


•bip. 


v«.  Royal   &nd   if  it  can  be  shown  that  ship's  furniture  is   regulariy 
ip^"^,  1**"  landed  at  certain  parts  of  a  voyage  by  the  usage  of  trade, 


Pel 

Excl 
Company, 

Burr.  341.  there  is  no  doubt  that  the  tackle,  rigging,  stores,  and  pro- 
visions of  the  ship,  are  as  much  within  the  protection  of  a 
policy  on  the  ship,  while  thus  put  on  shore,  according  to  the 
course  of  trade,  as  they  are  while  on  board  tbe  sh^  her- 
self, (n) 


Sect.  III.  Inception  and  Duration  of  Risk  on  FreigkL 
Tbe  rUt  under       ^  178.  The  object  of  an  insurance  on  freiirht  is  to  protect 

a  DOiJcv  oil 

fieightcom-  the  shipowner  from  being  deprived,  by  any  of  the  penb 
tbe'm^n^  insured  against,  of  the  profits  he  would  otherwise  earn  by  the 
^w  ha8*Io*'  affreightment  of  his  ship,  or  the  carriage  of  the  merchant's 

far  entitled  bim-  aoods. 

■elf  to  freight  mt         .  •  »  »  i-  i>  i 

that  be  can  only  The  risk  under  such  a  policy  commences  from  the  moment 
fromuitimBteiy  when  the  Said  owner  has  put  himself  in  a  condition  to  earn 
STimliiJennoii  freight ;  that  is,  has  so  far  entitled  himself  to  claim  it,  that 
ofaomeoftbe    jj^  ^.^n  onlv  be  prevented  from  ultimately  earning  it  by  the 

perils  iQMued  f  r    x.  i«^ 

•gainst.  intervention  of  some  of  the  perils   insured  against  by  the 

policy.^    In  order,  therefore,  to  recover  on  such  a  policy,  it 
is  incumbent  on  the  assured  to  prove,  that,  unless  some  <rf 

(«•)  PhilltpB  V.  Champkm,  6  TVumt.  3.    1  Burr.  341.    Bfeugfa  v.  Wlutame,  4T. 
1  MarshalPa  Rep.  402.  S.  C.  Sep.  206. 

(«)  Pclly  V.  Boyal  Excb.  Am.  Comp. 


>  Per  Shaw,  Ch.  J.  in  M'Gaw  «.  Ocean  Ids.  Co.  23  Pick.  409 ;  and  In  RobiBsoo  «. 
Maniifacturer<t  Ins.  Co.  1  Melcatf,  146;  mnu^  fiOl,  202,  aoiea;  Hart  v.  Delaware  Dm. 
Co.  2  Waab.  C.  C.  346 ;  3  ILent,  (.Itb  ed.)  311,  312 ;  Hereh  «.  Philadelphia  Ins.  Goc 
3  Wbart.  473;  Gordon  «.  Ainer.  las.  Co.  of  N.  York,  4  Denio^  362;  AdaiM  •. 
Warren  las.  Co.  22  Pick.  163. 
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the  perils  insured  aigsiiast  had  intervened,  some  freight  would  DarationofiidE 
have  been  earned,  (o)  ^  ^     

The  question,  then,  whether,  in  any  given  case,  the  risk 
has  conunenced  under  a  policy  on  freight,  in  fact  resolves 
itself  into  this,  would  any  freight  have  been  earned,  if  none 
*c[  the  perils  insured  against  had  intervened  to  prevent  it  ?  *  469 
If,  but  for  such  an  event,  the  whole  freight  would  have  been 
earned,  the  assured  is  entitled  to  recover  the  whole  amount 
of  his  insurance :  if  it  be  only  a  part  <^  the  freight  which  he 
lias  been  thus  prevented  from  earning,  a  corresponding  part 
of  the  sum  insured  is  all  that  he  can  claim  to  recover. 

Such  are  the  simple  principles  upon  which  all  the  cases 
that  have  been  decided  in  England  on  this  subject  are  ulti- 
mately based ;  and  by  reference  to  which,  though  apparently 
conflicting,  they  may  almost  all  be  reconciled. 

When  the  freight,  which  is  the  subject  of  the  policy,  is  not  when  tbe 
secured  by  any  charter-party,  or  other  definite  conUract,  as  the  raM^^" 
the  hire  of  the  ship  for  the  whole  voyage  ituuredj  but  is  simply  {J^  J^L*^ 
tbe  price  to  be  paid  to*tbe  shipowner  by  the  merchant  for  the  «^*>  under  a 
carriage  of  goods  in  the  ship  on  arrival,  '*  it  seems  more  but  the  sum  to 
natural,"  says  Mr.  Benecki,  <^  to  decide  that  the  assured  should  camageof  die 
only  recover  for  the  freight  of  such  goods  as  are  actually  f^ut^m 
loaded  on  board  at  the  time  of  the  loss  (p) ; "  and  accordingly  ^^®"X^^^ 
this  was  the  principle  acted  upon  in  the  earliest  English  case  could  be  reoov- 

.J  ^1  .  t  .      -         T      ^i_   *.  •  eied  under  tuch 

reported  on  this  subject.      In  that  case  an  insurance  was  apoiievif  no 
effected  on  ship  and  freight  from  London  to  Bristol.    A  cargo  ^^^^^ 
was  ready  to  be  put  on  boards  but  before  any  part  of  it  was  ^^  ^>m«  ^ 
actually  shipped,  the  vessel,  which  was  then  careening  in  Tongev.Watta, 
order  for  the  voyage,  was  totally  lost  by  a  sudden  tempest.  ^  ^^'  ^^' 
The  plaintiff  claimed  to  be  allowed  to  recover  for  the  whole 
freight  the  ship  would  have  earned  in  the  voyag6,  if  the  acci- 
dent had  not  happened ;  but  a$  the  goods  were  not  actually 
an  board^  Chief  J.  Lee  held,  that  this  claim  could  not  be 
allowed,  and  directed  a  nonsuit,  (q)    It  will  be  observed, 
that  in  this  case  the  facts  show,  1.  That  no  goods  were  ever 
shipped  on  board  at  all ;  and  2.  That  the  ship  was  never  in 
a  condition  to  receive  them  on  board,  being  under  a  course  of 

(o)  For  all  tbe  above  positiooa,  see  the  sect.  1.  vol.  ii.  p.  253.  ed«  Hambmgfa, 

admirable  jwdgnwml  of  Lord  EHeaboroogb,  1807. 

JB  Forbeav.  Aapinall,  13  Eaat,  334, 32&  {q)  Toqge  v.  Watta,  2  9tr.  1251. 

(jf)  Syatam  dea  Aaaeeaffaiia,  ohi^.  viiu 

40* 
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Onratioiiorijik  repair  when  lost:  upon  the  facts,  therefove.  this  case  maybe 

supported,  but  not  upon  the  ground  on  which  it  was  put  by 

the  court :  that  ground  was,  that  the  plaintiff's  right  to  claim 

470*      ^freight  had  not  commenced,  because  the  goods  were  never 

actually  shipped  <m  boards  thus  implying  that  the  shipowner 

can  in  no  case  be  in  a  position  to  earn  freight,  unless  the 

goods  are  actually  laden  on  board  his  ship;  but  this  is  not 

so,  for  the  shipowner's  claim  to  freight  extends  also  to  those 

cases  in  which  any  binding  contract  has  been  made  betweea 

himself  and  the  freighter  for  ^hipping  a  cargo ;  on  princifde, 

therefore,  the  protection  under  a  policy  on  freight  should  be 

Se^ai**^*h*'*  ^^"^I'y  extended.     Accordingly  the  later  cases  establish  the 

where  a  cargo    following  rulc.     T%at  where  a  full  cargo  has  been  coniracUd 

tracted  for,  hii4  /or,  and  is  ready  to  be  shipped  on  board  at  the  time  of  the  lass^ 

Siwp^on  **     ^^  ^*^  ^^^Py  ^^^^  otherwise  in  a  condition  to  receive  the  cargOj 

duJeoTuw^and  ^  Only  prevented  from  doing  so  by  the  intervention  of  the  per* 

the  ship  being    Us  insured  against,  the  policy  on  freight  attaches,  and  the  im- 

coodition  to  re-  dcrwritcrs  are  liable  for  the  loss  of  the  whole  freight  whkk 

2r«?iy*piwem-  trottW  have  been  earned  on  the  voyage^  even  ihovgh  no  part 

•o  bytfie*iiMfr-  ^f  ^^  coTgo  hos  ever  been  shipped  on  board  at  all.  (r) 

'^n?"*  ^iSd         '"  order  to  recover,  in  short,  under  a  policy  on  freight,  all 

■gaiD8t,the       that  it  cau  be  necessary  for  the  assured  to  prove  is,  that,  hot 

attac^^and     for  the  intervention  of  some  of  the  perils  insured  against, 

tew  arelSbie     8ome  freight  would  have  been  earned  :  and  this  he  may  do 

for  the  whole     either  by  showing  that  some  part  of  the  cargo  was  actually 

woaid'have       put  ou  board,  or  else  was  ready  to  be  put  on  board  under  a 

the  vovage,       coutract  for  that  purpose,  but  that  before  such  purpose  could 

Mrt  of  ih"e*ca!r.°  be  accomplished,  the  ship,  which  might  otherwise  have  taken 

ffo  has  ever       Jn  the  care:o,  was  prevented  from  doing  so  by  one  of  the 

beeD  shipped  on  .,     .        ^  j  •  /  \i 

board  at  aU.       perils  msured  agamst.  (5)  ^ 

(r)  Montgomery  v.  Eggington,  3  T.  («)  See  the  obaervationB  of  Loid  Tea- 

Bep.  962.    Truscolt  v.  Christie,  2  Brod.  terden  in  Flint  v.  Fiemyng,  1  B.  dt  Ad.4S; 

dc  Biogh.  326.    Parke  v.  Helson,  ibid,  and  the  arguments  of  Wilde,  Seijt.  and 

329.    Warre  v.  Millar,  4  B.  &  Cr.  538.  the  dicta  of  Tindal,  C.  J.  in  Devmux  v. 

Flmtv.  Flemjrng,  1  B.  &  Ad.  45.    De-  J'Anaen,  5  Biogh.  N.  C.  534, 538. 
vaux  V.  J'Anaeni  5.  Biogh.  N.  C.  519. 


1  Cases  cited  in  notes,  on^s,  201, 202, 468 ;  Gordon  9.  Amer.  Ins.  Co.  of  N.  Toric, 
4  Denio,  362. 

These  rules  of  course  apply  only  to  cases  where  no  time  is  fixed  for  the  commeoce- 
ment  of  the  risk.  But  where  the  policy  in  terms  fixes  a  time  for  the  cooimeooeBieot 
of  the  risk,  as  **  beginning  the  adventure  upon  the  said  freight  fron  and  immediatelf 
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The  above  conveys  the  substance  of  the  cases  decided  on  Dorationofn* 

this  subject ;  but  from  the  importance  and  nicety  of  the  point  '■ 

it  may  be  more  satisfactory  to  present  a  condensed  view  of 
the  more  important  decisions. 

The  first  case  which  extended  the  rule  laid  down  by  Chief  S^Thi? rouT 
♦Justice  Lee,  in  Tonge  v.  Watts,  was  Montgomery  v.  Egg-       «  47^ 
ington,  which  established  that,  where  part  of  the  goods  were  ^^^^*^^ 
adually  on  board  at  the  time  of  the  lossy  and  all  were  ready  to  aity  on  boani  at 
be  shipped^  the  policy  attached  on  the  whole  freight.    The  facts  amTaii  rea^y  to 
were  as  follows  :  —  An  insurance  was  effected  on  freight  TOiicy'imQcb« 
valued  at  1500/. :  when  only  500/.  worth  of  freight  was  on  on  tte  whole 
board,  the  ship  was  driven  from  her  moorings  and  lost,  but  Montgomery  v. 
goods  to  the  amount  of  the  rest  of  the  freight  were  ready  to  kSdI^ST      ' 
be  shipped^  and  were  lying  on  the  quay  for  that  purpose^  at  the 
time  of  the  loss*    The  case  of  Tonge  v.  Watts  was  cited 
at  the  trial  to  show  that  plaintiff  could  only  recover  for  the 
freight  of  the  goods  actually  shipped  on  board  ;  but  the  jury, 
under  the  direction  of  Lord  Kenyon,  found  a  verdict  for  the 
whole  sum,  which  the  'Court  of  King's  Bench,  on  motion  for 
a  new  trial,  refused  to  disturb.  (/)  ^ 

The  following  cases  fully  support  the  position  thus  esta- 
blished :  — 

An  insurance  was  effected  on  the  freight  of  a  general  or  Parke «.  Heb- 
seeking  ship,  which  was  to  complete  her  lading  at  a  number  m'^^'^^ 
of  different  ports,  and  to  be  paid  freight  for  the  same  accord-  , 

ing  to  the  terms  usual  in  the  colonial  trade.  The  ship,  after 
having  taken  on  board  part  only  of  her  return  cargo,  was 
lost  at  Jamaica,  while  passing  from  port  to  port  in  that 

(I)  Montgomery  v,  Eggington,  3  T.  pened  before  the  goods  were  pat  on  boaid, 

Rep.  362.    Lord  Kenyon,  in  Thompson  v.  there  was  no  inception  of  the  contract,  and 

Taylor,  6 T.  Rep.  482,  thusidistinguitfhes  the  plaiotifi*  was  nonsuited:   but  in  the  ^ 

this  case  from  that  of  Tonge  v.  Watts :  case  of  Montgomery  tr.  Elggington,  there 

**  In  the  case  in  Strange,  the  inception  of  was  an  inception  of  tlie  contract,  because 

the  contract  would  have  been  the  taking  part  of  the  goods  had  been  pat  oa  boaid.*' 
the  goods  on  board ;  but  as  the  loss  hap- 


foQowing  the  loading  thereof  on  board  the  said  Tessel,"  dee.  and  the  ship  is  lost  even 
while  lying  st  the  port  ready  t6  receive  the  cargo  which  has  been  engaged  for  her,  bot 
not  laden  on  board,  the  risk  will  not  be  regarded  as  having  begun,  and  the  underwiir 
ten  wOl  not  be  held  liable.    Gordon  v.  Amer.  Ins.  Co.  of  N.  Yoik,  4  Denio^  3tB. 
1  BobinMo  «.  Manofactoren  Ins.  Co,  1  Metcalf,  143. 
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Duration  of  risk 
on  freif  ht. 


472* 

A  ahipowner, — 
who  bad  i'D' 
8ured  freight 
and  pMBage 
money  for  200 
invalidfl,  whom 
lie  had  agreed 
to  cany  home 
ftom  India  at  a 
fixed  rate,  — 
had  taken  in 
provisions,  and 
altered  his  ship, 
in  order  to  re- 
ceive them, 
when  his  ship 
was  lost,  before 
any  of  them 
embarked. 
Held,  that  he 
was  entitled  to 
recover  for  the 
whole  amount 
of  thepa«aga 
money. 

Troscott  V. 
Christie,  2  Br. 
dc  B.  324. 


island,  in  order  to  complete  it.  It  appeared,  however,  bj 
several  letters  from  merchants  and  planters,  which  plaintiff 
produced  at  the  trial,  <Aa^,  aiihough  amly  part  of  the  cargo 
was  shipped  at  the  time  of  lossj  pet  contracts  had  previoud^ 
been  made  for  the  whole  of  the  residue  :  upon  this  evidence 
plaintiff  was  allowed  to  recover  for  the  whole  freight.  («) 

A  shipowner  insured  freight  and  passage  money  by  bis  slup 
*on  a  homeward  voyage  ^'  at  and  from  Madras  and  all  ports 
and  places  in  the  East  Indies  to  the  United  KingdooiJ*  It 
appeared  by  letters  produced  at  the  trial,  that  previously  to 
effecting  this  policy,  the  plaintiff  had  agreed  with  the  govein- 
ment  of  Madras  to  carry  goods  for  them  on  board  his  ship  at 
certain  freight,  and  also  to  fit  her  up  with  an  extra  deck,  and 
make  other  alterations  for  the  purpose  of  accommodating  200 
invalids,  whom  the  company  engaged  to  send  home  in  his 
ship  at  a  fixed  rate  of  passage  money.  Under  this  agree- 
ment plaintiff  had  commenced  making  the  proposed  altera- 
tions, bad  actually  received  on  board  the  greater  part  of  the 
cargo,  and  had  shipped  water  for  100  invalids,  when,  before 
the  alterations  were  completed,  or  any  of  the  invalids  em- 
barked^  the  ship, was  driven  from  her  moorings  and  totally 
disabled.  The  plaintiff  claimed  to  recover  the  whole  freight 
for  all  the  goods  that  were  to  be  shipped  under  the  contract, 
and  passage  money  for  as  many  invalids  as  his  ship  would 
have  carried,  and  the  court  held  he  was  entitled  to  what  he 
claimed,  (v)  They  said  the  only  question  was,  whether  there 
was  any  contract  under  which,  but  for  the  perils  of  the  seas, 
plaintiff  might  have  recovered  freight,  and  they  were  all  of 
opinion  that  there  was.  Park,  J.  "  Without  saying  what 
sort  of  action  the  plaintiff  might  have  brought  against  the 
East  India  Company,  it  is  sufficient  to  say  that  this  was  a  sort 
of  engagement,  under  which  they  would  have  been  liable. 
What,  then,  prevented  the  plaintiff  from  earning  his  passage 
money  ?  Loss  by  the  perils  of  the  sea.  It  is  clear  that  the 
plaintiff  had  taken  in  water  and  part  of  the  materials  which 
were  necessary  for  his  projected  alteration ;  he  had,  therefore, 
begun  to  execute  his  part  of  the  contract^  the  completion  of 
which  would  have  entitled  him  to  his  passage  money.    That 


(w)  Parke  «.  Hebtoit,  cited  in  2  Brod. 
dc  Bingh.  326. 


(«)  TVnacott  «.  Chrirtte,  2 
Bingh.  324. 


Biod.  4^ 
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completion  was  prevented  by  the  perils  of  the  seas,  and  Danitionoffiak 

therefore  he  is  entitled  to  his  insi^rance."  {w)  '■ 

In  the  cases  already  considered,  some  portion  of  the  goods,  ^^rt"onh^II* 

from  the  carriage  of  which  freight  was  to  arise,  had  been  p  may  hove 

actually  shipped  on  board  at  the  time  of  the  loss ;  the  latter  shipped  on 

^decisions  show  that  the  freight  for  the  whole  cargo  is  equally  ome  ofioeiy«t 

due^  though  no  part  has  been  shipped^  if  the  whole  has  been  f^jghilSy  re- 

purchased  or  contracted  for  at  the  time  of  the  loss,  and  the  cover  loihc  full 

.  .  .  .  \       m  amount,  if  a  full 

ship  be  then  m  a  condition  to  receive  it  on  board.     Thus,  cargohavebeen 
wfiere  freight  was  insured  for  a  homeward  voyage  "  at  and  tracte<?*for,  and 
from  the  Island  of  Grenada  to  London,"  and  the  ship  was  Jf'cotiililSru)^ 
lost  while  she  was  proceeding  from  one  port  of  Grenada  to  receiveit. 
another,  before  she  had  discharged  ail  her  outward  cargo,  and  lar,  4  B.  dc  Cr. 
before  any  of  the  homeward  cargo  had  been  actually  shipped  ^^^  ^  pj^^ 
on  board,  but  it  appeared  that  a  full  homeward  cargo  had  been  yng,  i  b.  dc 
contracted  for  at  the  time  of  the  loss,  it  was  not  disputed  that      #473 
the  risk  had  attached  on  the  whole  freight  for  the  home- 
ward voyage,  {x)      So,   where  freight  was  insnred  on  a 
homeward  voyage,  "  at  and  from  Madras  to  London,"  and 
the  day  after  the  ship  had  finished  discharging  her  outward 
cargo  at  Madras,  she  was  totally  lost  by  the  perils  of  the  sea, 
and  no  part  of  (he  homeward  cargo  was  then  shipped,  but  the 
captain  had  purchased  for  the  ship  a  quantity  of  red  wood  to 
be  laden  on  board,  and  a  mercantile  house  at  Madws  bad 
also  engaged  to  ship  a  quantity  of  saltpetre,  the  court  held, 
that  the  plaintiflf  w*a8  entitled  to  his  full  freight  for  the  red 
wood  and  saltpetre,  (y) 

An  insurance  was  effected  on  the  freight  of  a  French  ship  S?'^**:- 

^  ^    J  Aucn,  9  D. 

on  a  return  voyoge  "  from  Calcutta  or  any  port  or  place  in  the  &c.  9i9. 
Coromandel  coast  to  Bourbon  ;  "  the  ship,  after  sailing  on  her 
oatward  voyage,  arrived  at  Coringa,  a  small  English  settle* 
ment  on  the  Coromandel  coast,  where,  owing  to  sea  damage 
sustained  on  the  voyage,  it  was  necessary  to  take  her  into  a 
dry  dock  for  repairs :  during  the  course  of  these  repairs  the 
supercargo  purchased,  on  behalf  of  the  owners,  a  full  return 

(w)  Ibid.  pp.  329, 330.  the  ship  have  not  dischargfd  all  her  oat. 

(x)  Waire  v.  Millar,  4  B.  dc  Cr.  538.  ward  caii^  at  the  lime  of  the  Ion.    But 

If  this  case  is  to  be  oonyidered  a  decision  the  coart  cxpreivly  confine  their  deci»k)fi 

in  ram,  ti  would  establish  the  position  that  to  the  other  point  io  the  case,  vU.  devfu- 

the  ri»k  on  the  whole  homewerd  freight  tioa. 

ftltaches.  provided  there  be  a  contract  for  (y)  Flint  r.  Fltmyng,  1  B.  &  Ad.  43. ; 

tfae  whole  homeward  cargo,  even  though  §eefod. 
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itaniiimiorridc  cargo  to  Bonrbon,  wMeh  was  warehoused  at  a  place  seom 
^  ^  ' miles  from  Coringay  and  was  there  lying  ready  to  be  eom>esfed 

474  *      on  board  the  ship  on  the  day  when  she  was  reported  ready  for 

sea :  on  that  day  she  was  still  in  dock,  but  on  being  floated 

into  the  river  would  have  been  in  full  readiness  to  receive  her 

cargo:   by  sonne  mismanagement  in  attempting  to  get  her 

out  of  the  dock,  the  ship  was  so  mueh  damaged  that  she  was 

obliged  to  be  broken  up  and  sold.    Under  these  circumstances, 

the  Court  of  Common  Pleas  held,  that  as  the  whole  of  the 

return  cargo  was  purchased  and  ready  to  be  put  on  board  at 

the  time  of  the  ship's  loss,  and  as  that  loss  was  occasioned  by 

a  peril  within  the  policy,  the  plaintif&  were  entitled  to  recover 

the  full  freight  on  the  whole  of  the  return  cargo,  (z) 

Awiijopar.  With  regard  to  the  cargo,  the  court  were  of  opinion  that 

homavoyagv     it  was  iu  a  Sufficient  state  of  readiness  to  be  put  on  board, 

\rarebouMMi      for,  although  deposited  in  warehouses  seven  miles  off,  yet  it 

^"the'^^ace    ^^'^^^  deposited  there  for  the  purpose  of  being  put  on  boards 

arafficieDtstate  ^^^  ^^^^  Considered  that  it  was  impracticable  to  lay  down 

of  reHdm<«8  for  any  precise  rule  as  to  the  distance  within  which  the  cargo 

inceptioo  tot!^  must  be  from  the  ship  at  the  time  of  the  loss,  whether  cloae  to 

S«i9^t!^  ^**      ^t  upon  the  quay  or  at  a  more  considerable  distance.    <'  AH 

B«m.^of  Ch.  that  it  seems  necessary  to  determine  with  regard  to  the  cargo 

being,  that  it  must  haw  become  the  property  of  the  parties 

insmrei'by  a  contract  made  wiih  a  view  to  its  being  sent  cm 

boardy  and  actually  in  a  state  ofreadmess^  reference  being  had 

to  the  nature  and  description  of  the  voyage  insured^  to  be  put 

on  board  when  the  ship  arrives  at  the  place  ofdepositJ*^  {a) 

Withre^rdto       With  regard  to  the  contract  under  which  the  cargo  is  to 

under  wbioh      be  shipped  ou  board,  all  that  is  required  is,  that  it  should  be 

te^8h?^Va    ^^^^^  ^"^  binding  at  law ;  it  is  not  material,  in  the  words  of 

board,  nothing    Lord  Elleuborouffh,  *<  Whether  it  be  or  be  not  under  seal  — 

more  w  re-  o   » 

quired,  in  order  whether  it  be  Written  or  merely  verbal.  This  circumstance 
tiofto  a"poi^y  only  vorics  the  mode  of  proof  without  altering  the  principle  on 
SfaUi'fL'u  "  w'AiVrA  the  rights  of  the  parties  depend:'  (b)  Accordingly,  in 
te  legally  bind-  geveral  of  the  cases  already  cited,  the  only  evidence  of  such 
contract  was,  as  we  have  seen,  derivable  from  letters. 

475  ♦  ^It  is,  hotaevery  essential j  where  the  plaintiff  seeks  to  reamer 

the  whole  freight  for  a  cargOy  only  part  of  which^  or  none  of 

(s)  Devaux  o.  J'Aueo,  5  Btogh.  N.  C.       («)  Devanx  v,  rAoaen,  5  Bingh.  N.  C. 
dlO.  539. 

(6)  In  Patrick  v.  Eunea,  3  Camp.  441. 
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wkich^  has  been  actually  loaded  on  boards  that  he  should  prove  DonUon  ottUk 
Ike  exietenee  of  some  actual  binding'  conircu^tfor  shipping  such  —  '^  

cargo.  ever,  oooe,  or 

Thus  where,  in  a  policy  on  freight,  it  appeared  that  the  ^^^J^^ 
ship  bad  sailed  from  Sierra  Leone  with  the  intention  of  taking  ?^"*J*)f^fc 
in  a  complete  cargo  of  Orchella  weed  from  the  Cfg)e  de  Verd  ohtking^  uoa- 
Islands,  and  the  ship  was  lost  when  only  150  bags  had  been  whole  maat  iw 
shipped  on  board,  and  it  did  not  appear    that    any  more  Sl^urtfa?^ 
Orchella  weed  was  then  ready  to  be  loaded  (c),  or  thai  any  ^^^^^^ 
himdxng  contract,  whether  verbal  or  otherwise,  had  been  made  ;iw>ubi  uodwa 
for  supplying  it;  Lord  Eilenboroagh  held,  that  the  plaintiff  if  yy-g^n^* 
was  only  entitled  to  the  freight  on  the  150  bags  actually  done  then, 
shipped  {d):  so  in  the  case  of  Flint  v.  Flemyng,  the  facts  of  u  shipped,  Um 
which  have  been  partly  detailed  already,  in  addition  to  the  pTIf  ai<me^^ 
red  wood  which  the  captain  had  purchased,  and  the  salipetre^^  ^  recovered, 
which  the  mercantile  house  had  formerly  contracted  to  put  on  Eamea, 
board,  it  was  proved  that  a  partner  in  that  house  had  also  ^^^'^' 
engaged  verbally  to  ship  an  board  ninety  tons  of  light  goods.  ^^^  ^  * 
With  regard  to  the  red  wood  and  saltpetre  the  court  held, 
as  we  have  seen,  that  the  plaintiff  was  entitled  to  his  full 
freight ;  but  with  regard  to  the  ninety  tons  of  light  goods, 
they  considered  that  the  defendant  was  entitled  to  a  new 
trial,  because  the  question  was  not  distinctly  submitted  to  the 
jury,  whether  there  was  any  binding  contract  for  shipping 
those  goods,  (e) 

The  following  case  shows  that,  where  the  bulk  of  the  Not  only  moit 
homeward  cargo  has  not  been  got  ready,  under  a  valid  con-  ^ady^b^ 
tract,  to  be  loaded  on  board  on  the  ship's  arrival  at  the  out-  ^^J^JS^J^^ 
port,  and  the  ship,  so  far  from  being  ready  to  receive  it  at  ^pU  but  the 
the  time  of  loss,  has  at  that  time  the  great  bulk  of  her  out*  be  ready  to  re- 
ward  cargo  still  on  board,  the  risk  under  such  policy  will  ^nce,  w?era 
only  attach  on  the  freight  of  such  goods  as  may  have  been  J^Sj^^i^ 
•fectually  loaded  on  board  for  the  homeward  voyage  prior  to  f^'^*^'^« 
her  loss ;  and  the  assured  shall  recover  no  more,  even  under       #  ^^g 


{e)  It  WB8  proved  that  penoos  were       (d)  Patrick  v.  Eames,  3  Camp.  441. 
Mtoally  engaged  in  the  dillerent  ulandt       (e)  Flint  v.  Fbmyngi  1  B.  &  Ad.  45. 
in  picking  and  preparing  it.    See  the  £e- 
poft. 


>  Oodoav.  AflMT.  Inik  Co.  oT  N.  Toric,  4  Oenao,  S08. 
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Pantkm  of  risk  a  valued  policy,  than  such  proportion  of  the  whole  sam  tn- 

OQ  freight. 


.  —  sured,  as  the  goods  actually  shipped  on  board  bear  to  a  full 
thTmat  bulk    cargo,  or  to  those  intended  to  have  been  shipped. 
ii^BUiion^^      A  policy  of  insurance  was  effected  on  freight  valued  at 
''^bBo  oo°*a      6500/.  (/),  for  a  homeward  voyage,  described  in  the  policy 
mutoT  the        as  ''  at  or  from  any  port  or  ports  in  Hayti  to  Liverpool,  or  the 
go  was  loaded,   ship's  port  of  discharge  in  the  United  Kingdom."     There  was 
^  DOC  ready  ^  ^^  charter-party  ;  and  the  ship,  which  was  engaged  as  a  gtn- 
hiySSmt^  ^^  ^  «ceArf7ig'  ship,  sailed  from  Liverpool  to  Hayti  with  a 
•»u««^*>*      cargo  irUendedfor  barter.    On  arriving  at  the  port  of  Jacmel 
reoDver  the       in  Hayti,  she  bartered  away  part  of  her  outward  cargo  there, 
Darf  ofthe"^     &nd  took  in  exchange  fifty-five  bales  of  cotton  as  part  of  her 
JJ'^JJ'^^''"  hometoard  lading.      She  was  proceeding  from   Jacmel  to 
««»jjy  on  board  ^qx  Coyes,  another  port  in  Hayti,  to  barter  away  the  rest  of 
kisa.  Forties  v.  her  outward  cargo  and  complete  her  lading  home,  when,  with 
j^'aoh^^       the  gr^at  bulk  of  her  outward  cargo  still  on  board,  she  was 
totally  lost  by  the  perils  of  the  sea.    It  did  not  appear  that 
any  goods  were  ready,  or  had  been  contracted  for,  at  Aux 
Cayesj  to  be  loaded  on  board  the  ship  at  the  time  of  the  loss. 
The  underwriters  paid  the  freight  due  on  the  fifty-five  bales 
lost ;  but  the  plaintiff's  contending  that  there  existed  an  in- 
choate right  to  the  whole  freight  at  the  time  of  loss,  claimed 
to  recover  the  whole  sum  insured :  the  court,  however,  held 
that  they  could  only  lecover  for  the  loss  of  freight  on  the 
fifty-five  bales  actually  on  board  at  the  time  of  the  loss,  (g) 
Beraarka  of       Lord  EUcnborough  —  after  distinguishing  the  case  from  those 
rSagh^^xht    ^^  which  the  freight  was  secured  under  a  charter-partpy  and 
8^^**^^*^  in  which  consequently,  the  risk  on  the  whole  freight  com- 
menced  by  the  inception  of  the  voyage  —  went  on  to  show 
in  what  the  case  before  the  court  diflfered  from  Montgomery 
V.  Eggington  and  the  other  decisions  by  which  that  case  has 
since  been  supported  and  confirmed.     "  7%6ra,"  said  his 
•  477       *lordship  ''  a  full  cargo  was  ready  to  be  laden,  and  the  ship 
in  a  state  ready  to  receive  it ;    and  nothing  but  the  perils  in- 
sured against  did  or  (as  it  appears)  could  prevent  its  being 
received ;  but  here  it  was  uncertain  whether  any  additional 
cargo  could  have  been  ever  procured^  and  the  outward  cargo 

(/)  Tl)e  case  of  Forbes  v.  Cowie,  1    Elleoboroagh  held,  that  the  same  rale  ap- 
Camp.  9Q0,  was  the  same  case  only  on  aa    plied  to  vahud  as  to  optn  policies. 
open  instead  o{  oa  a  valued  policy.  Lord       <^)  Forbes  v.  Cowie,  1  Camp.  920. 

Forbes  a.  Aapiaall,  13  fiairt,  333. 
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nuut  oho  have  been  discharged  before  the  homeward  cargo  Duration  of  riak 

tumid  have  been  completed.     So  that  the  Aip  was  not  ever  in  a  ^  ^^  ^ 

condition  to  receive  her  homeward  cargOj  even  if  the  cargo 
had  been  ready^  which  it  never  was^  to  have  been  ptd  on 
board,  (h)  ^ 

Tbe  grounds  then  upon  which  this  decision  proceeds  are ; — 

1.  That,  as  in  this  case  tliere  was  no  entire  contract  for 
freight  under  a  charter-party  for  the  whole  voyage  out  and 
home,  the  right  to  the  whole  freight  did  not  accrue  by  the 
inception  of  the  outward  voyage. 

2.  That  none  of  the  cargo,  in  respect  of  which  freight  was 
claimed,  was  ever  ready  for  the  ship.    . 

3.  That  even  had  it  been  so,  the  ship  at  the  time  of  the  loss 
was  not  in  a  state  of  readiness  to  receive  the  cargo.  <<  Tbe 
liomeward  cargo^  which  was  tbe  subject  of  insurance,  was  to 
be  obtained  by  barter  of  the  outward  cargo ;  and  at  the  time 
of  the  loss  the  bulk  of  the  outward  cargo  had  not  been  dis- 
posed of;  it  was  impossible,  therefore,  at  that  time,  that  the 
homeward  cargo  could  be  put  on  board."  (i) 

This  last  ground  of  decision  was  afterwards  adopted  by  The  rMc  on  a 
Lord  Lyndhurst  in  determining  a  question  which,   though  iTwdJi^M 
indirectly  involved,  was  not  explicitly  raised   in  Forbes  v.  ;u»-i»rt  fij' the 

•^  '  t  r  homeward  voy 

Aspinall,  viz.  whether  the  risk  under  a  freight  policy  '<  at  a^i  begins 
or  from  "  an  outport  for  the  homeward  voyage  had  attached  shipVat  the 

__  _  _^  port  in  a  oon- 

^^  not.  Sition  ^o  ij^^ 

A  policy  was  effected  on  freight  for  a  homeward  voyage  l^^^^^JI^ 
''  at  and  from  Algoa  Bay  to  London."     The  ship,  after  she  8^  euppoaing 
had  arrived  at  Algoa  Bay,  apd  had  unloaded  there  all  the  there^ready ami 
outward  cargo  destined  for  that  place  that  she  safely  could,  bTi^^^!^ 
was  just  about  commencing  to  load  on  board  her  homeward  ^^'^' 
cargo,  which  was  there  lying  ready  for  her,  when  she  was  lost 
by  a  ^hurricane.    Lord  Lyndhurst  told  the  jury  that  if,  under       *478 
these  circumstances,  the  ship  was  in  a  condition  to  begin  to 

(i)  t3£art,33i.  (t)  PerWilde,aei)taf^MMid;9»5Bingh. 

N  0.528. 


1  See  De  liongneinere  v,  Pbcenix  Ins.  Co.  10  John.  127 ;  De  Longuemere  v.  Fire 
loa.  Co.  ib.  201 ;  3  Kent,  (5th  ed.)  312 ;  Gordon  «.  Amer.  Ina.  Co.  of  N.  Turk,  4 
Denio,  3G2. 

VOL.  I.  41 
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Dvntioiiorriak  take  ill  ber  homeward  cargo  at  the  time  of  the  Ion,  the 

^ — — plaintiff  was  entitled  to  recorer  for  the  whole  freight,  and  tlie 

jury  found  accordingly,  {j) 

Gaies  in  which      k  179.  Jn  the  cascs  hitherto  considered,  the  freight  iDsored 

the  freight  in-  '  '  o 

■ured  by  the  was  freight  Strictly  and  properly  so  called,  t.  e,  the  price  to 
eriy  sfwafin^  be  paid  to  the  shipowner  for  the  carriage  of  the  merchant's 
l^!f^l^^San  goods  in  a  general  or  seeking  ship.  Unless,  therefore, some 
the^'^rfthe  SP^^  "wexe  in  fact  shipped  on  board,  or  only  prevented  from 
■hip  for  a  char-  so  being  by  the  intervention  of  the  loss,  the  ship  owner's  io- 
uDde/aoua^  choatc  right  to  freight,  as  the  price  of  the  carriage  of  such 
a^ightmeiit.    goods,  could  obviously  not  have  accrued. 

In  the  cases  that  follow,  the  interest  insured  as  freight  was 

a  fixed  sum  stipulated  to  be  paid  to  the  shipowner  by  the 

terms  of  a  charter  party  for  the  use  of  his  ship  on  an  entire 

voyage  therein  described. 

In  thflie  eaaea        In  such  cascs,  as  the  so-called  freifi^ht  is  secured  to  the 

aatheeanung       .  .  1  ..  .       .  i«       .l         i_    1  •- 

of  fre^ht  is  shipowner  by  one  entire  contract  for  the  whole  voyage,  it  is 
S^  of  Sl^uoh  olesr  that  his  inchoate  right  to  such  freight  accrues  from  the 
Hoy gcStaweie  ^^'7  inception  of  the  voyage  described  in  the  charter-party ; 
eitL^ctaaiiy  and,  consequently,  if  insured,  his  risk  under  a  policy  on  soch 
baflnd  or  ready  freight  commences  from  the  same  period. 
to be>o*atUie  "  The  interest  to  be  ifisured  by  such  a  poUcpj^^  says  Lord 
^^^tlghi  EUenborough,  "  is  the  freight  which  the  assured  would  km 
to  the  whole      eotned  under  the  terms  of  the  charter-party  if  the  voyagt  had 

freight  accrues  i,..".  .x 

direcUy  the  ship  fiot  been  Stopped  by  the  perils  insured  agmnst.  {k) 

ground  f^the  Under  such  a  contract  the  ship  may  earn  freight  though  no 

Iu)2JSi*fi^5t  gwd»  may  ever  be  put  on  board.     If,  therefore,  she  has  once 

?  *"^owfr  broken  ground  upon  the  voyage  upon  which  freight  is  to  be 

the  whole  earned  under  the  charter-party,  and  is  prevented  from  ean- 

fuBuruice   "  ing  freight  on  such  voyage,  by  the  perils  insured  against,  the 

^Jj;^^^***  assured  is  entitled  to  recover  the  whole  amount  insured  upoo 

ft?  ht  wan  to  f'^^'g'*^  quite  irrespective  of  the  question  whether,  at  the 

be  earned  has  ♦time  of  loss,  shc  had  taken  any  goods  on  board  for  the  voyage 

to  hv  any  of  the  iusured,  or  whether  any  were  contracted  to  be  shipped.  la 

S^HinJt*"^  8"ch  cases,  in  fact,  the  policy  on  freight  attaches,  not  from 


479  ♦ 


(j)  WilHamson  v.  Innes,  cited  in  8       (I)  In  Davidson  v.  Willsscf,  I  lb* 
Blngh.  81.    See  ulw  Warre  v.  Millar,  4    dt  Sei.  315. 
B.  &  Cr.  538. 
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the  loading  goods  on  board  oa  the  voyage  insured^  but  from  DuratioD«rnik 

the  ship's  breaking  ground  on  the  voyage,  by  which  freight  ^  '^^^^' 

18  to  be  earned  under  the  charter-party,  (l)  ^ 

^^  Where  the  assured/'  says  Mr.  J.  Lawrence,  ^'  has  en-  in  sach  caws 
lered  into  a  contract  for  freight  under  which  he  would  be  in  diR»tiy  the^ 
a  condition  to  earn  his  freight  if  the  voyage  were  not  stopped  fo^^yj^. 
by  a  peril  insured  against,  there,  if  the  voyage  has  commenced 
upon  which  the  freight  is  to  be  earned,  and  be  stopped  by 
any  of  those  perils,  the  assured  will  be  entitled  to  recover 
the  full  amount."  (m) 

The  following  cases  illustrate  these  positions :  -~  ThempKHi  v. 

A  shipowner  insured  half  the  freight  of  his  ship  on  a  Rep.^78. 
voyage  ^*  at  and  from  London  to  Tmerife^  and  at  and  from 
Uience  to  the  Bay  of  Honduras.^^ 

By  a  previous  charter-party  he  had  chartered  the  ship  to 
flail  from  London  to  Teneriffey  where  she  was  to  take  wine  on 
board  and  carry  it  out  to  the  West  Indies ;  and  plaintiff,  by 
the  terms  of  this  charter-party,  was  to  be  paid  freight  for  the 
whole  voyage  at  the  rate  of  35^.  per  pipe. 

The  ship  sailed  from  London  on  her  voyage  under  the 
charter-party ;  and  while  proceeding  thereon,  and  before  her 
arrival  at  Teneriffe,  and,  of  course,  before  any  of  the  wine 
was  taken  on  board,  she  was  captured  by  the  French.  The 
court  held  that  plaintiff  was  entitled  to  recfover  the  whole 

(i)  Tboofisoii  i;.  Taylor,  6  T.  Rep.  478.       (m)  Per  Lawrence,  J.  1  Maule  dc  Sel. 
Horacaitle  v.  Sunt,  7  East,  400.    Atty  v.    316. 
Undcs  1  Boc.  &  Pull.  N.  R.  236.    David* 
ion«.  Willaaeyy  1  Mauledc  SeL  812. 


>  See  BotiMon  v.  ManufactnrerB  Ins.  Go.  1  Hetealf,  143 ;  3  Kent,  (3th  ed.)  311 ; 
Biley  9.  Htttfoid  Ine.  Co.  3  Coubl,  873;  Livingirtoa  v.  Col.  Ins.  Go.  3  John.  49; 
OcrdoQ  9.  Amer.  Ins.  Ck>.  of  N.  Toik,  4  Denio,  362 ;  Clark  v.  Ooean  Ins.  Co.  16 
Pick.2B0. 

Where  a  vessel  wm  chaitefed  from  New  Torlcto  the  St  John's  Rhner  m  Florida, 
there  to  take  on  board  and  transport  to  Chariestown  a  cargo  of  timber  for  acertain  sum 
per  cubic  foot,  and  the  cargo  was  ready  to  be  put  on  board  upon  her  arrival  in  the  St 
John's,  bat  the  vcesel  was  ksst  on  her  voyage  thither,  the  owners  of  the  vessel  were 
hdd  entitled  to  recover,  under  a  policy  on  freight  for  such  voyage,  the  amount  whwk 
woald  l|ave  become  due  to  them  for  the  tnmsportatkm  of  the  cargo,  and  it  was 
regarded  as  immaterial  that  this  amount  was  not  a  stipulated  sum  certain  in  the  cha> 
leriwity,  as  it  might  be  asoettained  fiom  the  capacity  of  the  vessel  and  the  rale  per 
cafaio  fiwL  Adams  p.  Warren  Ins.  Co.  22  Pick.  163.  In  this  case  by  the  charter- 
party  it  was  stipulated  to  carry  timber  on  deck,  but  as  this  was  a  general  policy  on 
fie^l^  the  court  confined  it  to  the  timber  thatooald  be  oairied  under  deck,  and  the 
celonJatkw  was  made  accordingly,    ib. 
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Honcutlev. 
Siurt,7CML 
400. 


Davjdnonr. 
Williuey, 
1  M.  &  Sel. 
312. 


Duratioaoffiik  amoont  of  the  sum  he  had  ineored  on  his  freight;  on  tk 
— '^^^ —  ground  that  the  riek  upon  the  whole  freight  had  Gommeiieed 
directly  the  ship  sailed  from  London  on  the  Toyage  bjwhick 
the  freight  was  to  be  earned,  (n) 

Lord  Kenyon  said,  **  As  the  plaintiff  bad  begun  to  perfbim 

his  part  of  the  contract,  as  he  had  done  sometkmg  under  Ui 

480  *      hifhich  if  matured^  wmU  have  eniUhd  him  to  his  JrdgUy  I 

think  he  may  recover  on  this  policy,  which  was  an  iflmmaee 

,  on  that  freight. '' 

A  shipowner  effected  an  insurance  on  the  freigbt  of  \m 
ship  for  a  homeward  Toyage  from  the  West  Indies,  described 
in  the  policy  to  be  '^  at  and  from  Dominica^  and  all  or  any 
other  of  the  West  India  islands  (Jamaica  and  St.  Domiego 
excepted)  to  London"    It  appeared  that  he  had  previomiy 
chartered  the  ship  for  a  Toyage  from  London  to  the  isbndof 
Dominica  and  back  to  London^  on  the  terms  of  being  paid 
half  the  net  freight  of  the  outward  voyage,  if  it  exceeded 
1000/.,  but  if  not,  then  he  should  be  paid  dOOt ;  and,  as  to 
the  homeward  freight,  the  charterers  covenanted  to  load  a 
fail  cargo  at  the  current  freight^  or,  if  the  cargo  should  not  be 
full,  to  pay  dead  freight  for  the  deficiency. 

The  ship  arrived  safely  at  Dominica  with  her  outwaid 
cargo,  and  there  unloaded  as  much  of  it  as  she  safely  coaU 
before  taking  in  some  part  of  the  homeward  lading*  A 
fidl  cargo  of  West  Indian  produce  had  been  procured  bj 
the  charterers'  agents  at  Dominica,  and  was  ready  to  be 
loaded  on  board  the  ship  there ;  when,  brfore  ann  portion 
of  it  could  be  actually  taken  tn,  the  ship  was  captured  by  tke 
enemy. 

The  court  hdd  that,  under  these  circumstances,  althoagk 
no  goods  had  actually  been  shipped  on  board  for  the  hool^ 
ward  voyage  at  the  time  of  loss,  yet,  as  the  voyage  bad  com- 
menced under  which  the  freight  was  to  be  earned  aocordiag 
to  the  terms  of  the  charter-party,  the  assured  was  entitled  to 
reoover  the  whole  amount  of  the  insurance  on  the  homeward 
freight,  (o) 

Upon  the  same  principle,  where  an  insurance  was  eflectcd 
on  the  homeward  freight  of  a  West  Indian  ship,  which 


{n)  Thompsoik  v.  Tayfcv,  6  T.  Rep.       <#)  Homcastfe».8ii«rti7B^^ 
478. 
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been  previously  chartered  for  a  voyage  out  and  homey  on  the  Duntioaof  liak 

terms  of  taking  in  a  full  cargo  of  produce  for  the  homeward  

voyage,  and  carrying  it  either  to  London  or  Liverpool  at  the 

current  rate  of  freight ;  and  the  ship,  after  arriving  at  her 

^ut  port  of  discharge,  in  the  West  Indies,  was  lost  there,       *481 

when  she  had  taken  on  board  only  half   her  homeward 

cargo  (/?)  ;  the  court  held  that  as,  in  this  case,  there  had  been 

at  the  time  of  loss,  an  inception  of  the  entire  voyage  under 

the  charter-party  {i.  e.  the  voyage  out  and  home,)  the  risk 

had  attached  on  the  homeward  freight,  the  whole  of  which 

was  recoverable,  though  only  half  the  homeward  cargo  had 

been  shipped  on  board,  {p) 

A  shipowner  insured  the  oukoard  freight  of  a  West  Indian  f  ffiJ^'i**^ 
ship  on  a  voyage  '^  at  and  from  London  to  Jamaica,  with  lib-  N.  R.'236. 
erty  to  touch  at  Madeira,  and  discharge  and  take  on  board 
goods  there."  By  the  terms  of  a  previous  charter-party,  the 
ship  was  to  sail  from  London,  with  a  cargo,  which  she  was 
to  dispose  of  at  Madeira^  and  there  receive  from  the  charter- 
ers' agents  wine  to  be  taken  on  to  Jamsica.  The  freigkt  or 
hire  of  the  ship  for  the  whole  voyage  was  fixed  by  the  charier^ 
party  ai  135/.  and  was  to  be  paid  at  Madeira^  on  a  true  de- 
livery of  the  whole  of  the  Lofndon  cargo  there,  not  in  money, 
but  by  so  many  pipes  of  wine  tq  be  taken  on  board  at  a  val- 
uation of  40/.  per  pipe,  and  carried  on,  with  the  rest,  to 
Jamaica,  free  of  freight,  under  the  denomination  of  freight 
wine. 

The  ship,  thus  insured  and  chartered,  sailed  from  London 
on  her  voyage,  arrived  at  Madeira,  discharged  there  as  much 
of  her  London  cargo  as  she  safely  could,  and  had  taken  in 
part  of  her  Jamaica  cargo,  not,  however,  including  the  freight 
winey  when  she  was  blown  out  of  Funchal  roads  by  a  storm, 
and  captured  at  sea  by  the  French. 

The  assured  brought  an  action  on  his  policy  for  a  total  loss 
on  the  freight ;  and  the  court  held  him  entitled  to  recover 
the  whole  amount  insured,  on  the  ground  that  as  soon  as  the 
ship  broke  ground  from  London  on  the  voyage,  an  inchoate 
right  to  the  whole  freight  attached,  which  right,  under  the 


{p)  DavidsoQ  v.  Wfllasey,  1  Manle  dc  the  thip  by  the  freigbtere,  and  was  ready 

Sel.  312.    N.  B.    In  tbia  caae,  aa  in  the  to  be  afaipped  on  boafd  her  at  the  lime  of 

laat,  a  fiiU  caigo  had  been  prepared  for  lota. 
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Darationof  rMc  ^circumstances,  had  been  completely  and  solely  defeated  by 

"°  '^'^ the  intervention  of  a  peril  insured  against,  (q) 

^^  The  court  were  also  of  opinion  that  under  this  policy,  con- 

sidered with  reference  to  the  terms  of  the  charter-party,  the 
risk  must  be  held  as  continuing  till  the  ship,  with  the  freight 
wine  on  board,  arrived  at  Jamaica ;  it  being  an  insunoee, 
not  only  that  the  shipowner  should  be  in  a  condition  to  earn 
freight  by  receiving  freight  wine  on  board  at  Madeira,  but 
also  that  the  wine  so  received  should,  notwithstanding  the 
perils  insured  against,  l>e  safely  carried  to  Jamaica,  (r) 
Inoiticrto  Of  course,  in  order  to  make  the  policy  attach,  there  most 

Slacb^there'*'^  have  been  an  inception  of  the  voyage  insured,  or  of  the  entire 
muRt  be  an  in-  vovace  out  and  home,  upon  which  freight  is  to  be  earned, 
voyage  iiwnred,  Under  the  terms  of  a  charter-party,  or  contract  of  aftreigbt- 
wi^h^reight  is  meut:  nothing  is  recoverable  under  a  policy  on  freight  if  the 
mid^rlSe  char.  ^^^^  takes  place  on  a  different  voyage  to  that  described  in  the 
tAT  party.  policy :  this  appears  by  the  following  case  : 

^^^i^J^  Freight  valued  at  500/.  was  insured  on  a  voyage  «  at  and 
fre^t^?f*iio  ^^^  Demerara,  Berbice,  and  any  of  the  windward  and  Lefr 
lots  takes  place  ward  Islands,  to  London." 

voyage  ffom  Before  this  policy  was  effected  a  verbal  agreement  had  been 

the^poUcy.  ^   made  by  the  captain  with  a  Demerara  house,  that  the  ship, 
caf*i  Bos^^'  which  was  then  in  that  port,  should  carry  a  cargo  of  colonial 
Puii.N.  B.23.   produce  for  them  from  Berbice  to  London,  at  the  current 
rate  of  fireight,  and  also  take  on  some  bricks  and  planks  from 
Demerara  to  Berbice,  on  the  same  terms. 

The  ship  was  lost  while  she  was  proceeding  from  Deme- 
rara to  Berbice  with  the  bricks  and  planks  on  board,  in  virtue 
of  this  verbal  agreement. 

The  plaintiffs  contended  that,  as  the  voyage  from  Demerara 
to  Berbice,  had  been  contracted  for  by  the  same  agreement  aa 
that  from  Berbice  to  London,  which  latter  was  covered  by  the 
policy,  the  whole  was  one  entire  voyage  on  which  freight 
was  to  be  earned,  and,  therefore,  that  the  ship's  breakiog 
433  #  Aground  from  Demerara  was  an  inception  of  the  risk  under 
the  policy  on  freight. 

The  court,  however,  were  clearly  of  opinion,  that  the 
plaintiff  had  no  case,  for  the  voyage  insured  in  the  policy  was 
a  voyage  at  and  from  Demerara  or  Berbice  to  London:  that 

(q)  Atty  V.  Undo,  1  Boc  &  PaU.  N.  R.       (r)  Per  Sir  J.  Bfansfield,  BM.  941 
236. 
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no  such  voyage  had  been  ever  commenced  at  the  time  of  loss,  DuratioD  of  riak 
which  had  taken  place  while  the  ship  was  on  a  voyage  from  ^  ^'^  — 
Demerara  to  Berbice.  {$) 

h  180.    The  general  result  of   the  cases  may  be  thus  General  result 
Stated:  — 

Where  freight  is  the  remuneration  to  be  paid  to  the  ship- 
owner, under  the  terms  of  a  charter-party,  for  the  use  of  his 
ship  on  a  certain  voyage,  there  the  right  of  freight  begins 
immediately  the  ship  has  broken  ground  on  the  voyage  on 
which  freight  is  to  be  earned  under  the  charter-party,  quite 
irrespective  of  the  question,  whether  goods  have  ever  been  on 
board  or  not :  if,  therefore,  by  any  of  the  perils  insured 
against,  the  ship  is  prevented  from  arriving,  so  as  to  entitle 
the  shipowner  to  this  freight  or  charter-money  ;  that  is  a  loss 
of  freight,  for  which  the  underwriters  are  liable,  {t) 

Where,  on  the  other  hand,  there  is  no  contract  of  affreight- 
ment, but  the  freight  is  that  which  alone  is  properly  so  called, 
-viz.  the  price  to  be  paid  by  the  merchant  to  the  shipowner 
for  the  transport  of  his  goods  in  the  ship,  on  arrival :  in  these 
cases  the  assured  on  freight  will  not  be  held  entitled  to 
recover  the  full  amount  of  his  insurance,  unless  either  the 
whole  of  the  goods,  from  the  carriage  of  which  freight  is  to 
arise,  are  on  board  at  the  time  of  loss,  or  unless  the  whole 
be  then  contracted  for  under  a  valid  contract,  and  be  lying 
*in  readiness,  to  be  laden  on  board,  the  ship  being  also  ready  *484 
to  receive  them,  (u) 

If  only  a  part  of  the  goods  be,  in  fact,  on  board,  and  the 
rest  of  the  intended  cargo  be  not  ready  for  the  ship,  nor  the 
ship  for  it,  at  the  time  of  loss,  the  assured  can  only  recover 
fr'eight  in  respect  of  the  goods  actually  on  board,  (v) 

(«)  Sellar  v.  M'Vicer,  1  Boa.  &  PuU.       («)  MoDtgomery  «.  Edgington,  3  T. 

N.  R.  23.    Hud  there  been  in  tbia  caae  a  Rep.  3G2.    Patrick  9.  Eamea,  3  Camp, 

charter-party  for  the  whole  voyage  from  411.    Forbes  v,  Aapinall,  13  Eaat,  323. 

Demerara  to  Berbice,  and  thence  to  Lon-  Paiic  v.  Hebeon,  and  Truscott  v.  Chiwtie, 

doB,  at  one  entire   freight,  tmbU,  the  2  Brod.  &  Bingh.  320,  326.    Wiiliamaon 

Ireight  policy  would  have  attached.  v.  Innes,  8  Bingh.  81.    Warre  v.  Millar, 

(I)  Thompson  v,  Taylor,  6  T.  Rep.  47a  4  B.  &  Cr.  538.    Flint  v.  Flemyng,  1  B. 

HomcasUe  v.  Suart,  7  East,  400.    AUy  &  Ad.  45.    Devaux  v.  J'Anaen,  9  Bingh« 

«.  Lindo,  1  Bos.  dc  Pull.  N.  R.  236.    0a-  N.  C. 

▼idaoa  V.  WiUaaey,  1  Mauie  «t  Sei.  312,       (v)  Forbea  r.  Aspinail,  13  East,  323. 
and  see  the  dictum  of  Lord  Ellenborough 
there,  ibid.  315. 


PART  IL 

OF  CERTAIN  BiATTERS  THAT  BENDER  THE  CONTRACT  OF 
INSURANCE  VOID  OR  UNAVAILABLE. 

In  this  Second  Part  we  propose  to  treat  of  certain  matters 
which  make  the  Contract  of  Insurance  void  or  unavailable, 
such  as  Misrepresentation,  'Concealment,  Breach  of  Express, 
or  Implied  Warranties,  and  the  Illegality  of  the  Bisk. 
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OF  MISREPRESENTATION^  OR  ALLBGATIO  FALSI. 

Sect.  I.  Ctenercd  Principles  on  which  Misrepresentation  and 

Concealment  avoid  the  Policy. 

§  181.  He  who  contracts  with  another  party,  owing  to  a  of  misrepre- 
suppression,  or  mis-statement,  by  that  other,  of  any  fact,  ooaceaiment 
which,  if  disclosed,  or  correctly  stated,  would  have  prevented  ^^^"^^' 
him  from  entering  into  the  contract  at  all,  or,  at  least  on  the  ^oo'^i^'' 
same  terms,  would  appear  in  all  cases  to  have  a  full  right,  if  |^J^da»^" 
such  fact  lay  peculiarly  within  the  knowledge,  or  means  of  ceaimeDt  avoid 
knowledge  of  the  other  party,  and  not  within  his  own,  to  re- 
pudiate the  contract  based  on  sach  suppression  or  misrepre- 
sentation of  the  truth. 

If  such  suppression  or  misrepresentation  were  wUfid :  t.  e,  itaetuaayinxk- 
fraudulently  intended  by  the  other  party  to  induce  him  to  enter  avoid  all  con. 
into  a  contract^  he  would  otherwise  have  declined^  there  can  be  ^'^^  *'*** 
no  doubt,  that  in  all  species  of  contract  alike,  and  under  all 
systems  of  jurisprudence,  the  contract  thus  entered  upon 
would  be  held  void  on  the  ground  of  actual  fraud.  * 

If,  on  the  other  hand,  such  suppression  or  misrepresenta- 
tion of  material  facts,  arose  from  the  ignorance^  mistake,  or 
negligence  of  the  party  who  ought  to  have  communicated 
them  fully  and  truly ;  it  should  seem  that,  on  principle,  this 
ought  to  be  equally  effectual  to  avoid  the  contract,  in  all 
cases  where  the  facts  concealed  or  misrepresented  lie  pecu<* 
liarly  within  the  knowledge  of  the  one  party^  and  it  may 
reasonably  be  presumed  that  the  other  would  not  have  en- 
tered into  the  contract  at  all,  or,  at  least,  not  on  the  same 
terms,  had  the  facts  so  suppressed  and  misrepresented  been 
fully  disclosed,  or  truly  stated. 

Without,  however,  inquiring  into  the  truth  of  this  principle  whether  aetu- 
as  applied  to  all  contracts  (with  respect  to  which,  in  our  or'oi^pro^* 


492  OF  HIBBEFRISBRTATION, 

Of  mivepre-     *own  law  there  exists  some  doubt)  (a),  it  will  be  sufficient 

geQtatioQ  and  ,  ,.  «..  i  <•• 

oonoeaimeat      to  observe,  that  its  appucatiou  to  the  contract  of.  insurance 

^^^°^""^' has  never  been  disputed ;  not  on  the  ground  of  any  thing 

^^*       peculiar  and  distinctive  in  the  form  of  that  contract  itself, 

ignonmoe,  nail-  but  because  there  is  scarcely  any  other  transaction  between 

gemSeTthey       Di^ui  and  man,  in  which  one  of  the  two  contracting  parties  is 

JJ^^,^J2^J|^  necessarily  so  ignorant  of  much  of  that  information  which, 

before  he  can  contract  with  safety,  it  absolutely  imports  him 

to  know. 

TheraajoQrf        Jq  almost  every  instance  in  which  a  policy  is  effected,  the 

a»ui«d  is,  in     underwriter  must  rely  solely  on  the  good  faith  of  tbe  assured 

ooane  </m-     for  supplying  him  with  full  and  true  information  of  many  of 

JJJJ^Sij^     those  facts  on  which  the  character  and  nature  of  the  risk, 

^»ch^!aPt^t     ^^^  consequently  the  rate  of  premium,  depend ;  it  is  to  the 

infocmatioQ  a     assurcd,  that  all  communications  respecting  tbe  actual  state 

oommunicaUon  of  the  property  proposed  for  insurance,  such  as  the  time  and 

tcAutSy^emJ^  placc  at  which  the  goods  are  to  be  loaded,  or  tbe  ship  is  to 

the  vmdOTwriter  '^'^ '  ^®  ^^'^®  ^^  equipment  of  the  vessel,  her  then  situation, 

to  form  a  oor-     and  progress  in  her  voyage,  &c.  — -  are  in  the  first  instance 

the  risk.        '  addressed :   he  is  thus  the  natural  and  sole  depositary  of 

much  of  that  informationi  a  full  and  true  communication 

of  which  is  absolutely  essential  to  the  underwriter,  in  order 

that  he  may  form  a  right  judgment  of  the  nature  of  the  risk, 

and  the  proper  rate  of  premium. 

Hence,  on  the  true  principles  of  equity  and  justice,  the 

concealment  or  misref^esentation  by  the  assured,  whether 

wilful  or  not,  of  any  such  facts  as  might  reasonably  be  sup- 

•    posed  to  have  influenced  the  underwriter    in  taking  the 

risk  or  fixing  the  rate  of  premium,  will  avoid  the  policy,  (b)  ^ 

(a)  See  in  fowrr  of  the  doctrifu^  the  &  Wels.  69B,  and  the  judgment  of  the 

judgmeot  of  Lord  Abinger  id  Conifooie  r.  Court  of  Elxcbeqner  Chamber  in  CoBuBt 

Fowke,  6  Meea.  &  WeU.  374  -  387.    OC  v.  Evaoa,  5  Qu.  B.  820,  aod  in  Onnood  a. 

the  House  of  Lords  in  Humphry  v.  Pratt,  Huth,  14  Meea.  dc  Wels.  651 ;  and  are 

5  Bligh's  N.  S.  154,  and  in  Railton  9.  especially  a  'very  learned  and  able  note 

Matthews,  10  Clark  &  Fineily,  984.    See  of  Mr.  Symons,  in  his  TaJonble  edition 

also  Story's  Equity  Jurisprudence,  vol.  i.  of  Smith  on  Contracts  (p.  137.  note  o.) 

p.  166.  — Against  the  doctrine^  the  judg-  where  the  reader  will  find  all  the  authoii- 

ment  of  the  other  Barons  of  the  £xche-  ties  oolleeled  and  coounented  upon, 
qner  in  Comfoote  o.  Fowke^  the  dictum       (k)  See  these  principles  expressed  by 

of  Parice,  B.  in  Elkin  v,  Jansen,  13  Mees.  Chancellor  Kent,  with  his  usual  coDipce> 


t  Carpenter  v.  American  Ins.  Co.  1  Story,  C.  C.  97 ;  Biyant «.  Ocean  Insw  Co.  22 
Pick.  200. 
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raniies ;  Orotmds  on  which  Misrepresentation  avoids  the 
Policy. 

§  182,  A  representation^  in  the  technical  sense  which  the  ^X^dStio- 
word  bears  in  the  law  of  insurance,  may  be  defined  to  be : —  guiahed  from 

A  verbal  or  written  statement  made  by  the  assured  to  the  grouad  oq 
underwriter,  brfore  the  subscription  of  the  policy  as  to  the  exist'  np^ienMioik 
ence  of  some  fact  or  state  of  facts  j  tending  to  induce  the  under-  J^jl^y"  ^* 
writer  more  readily  to  assume  the  risk^  by  diminishing  the  esti-  jj^^.^^^  ^  ^ 
mate  he  would  otherwise  have  formed  of  iL  represeDtation. 

Such  statement  may  either  be,  1.  a  positive  affirmation  by  Division  of  rep- 

^,  1  ft'  111  I  1*.         reMHtatioM  m- 

the  assured,   as  of  his  own  knowledge  and  upon  bis  own  to  — i.  poehhre 
responsibility,  that  the  facts  represented  either  do  or  will  ^^b^^J^qu'' 
exist;  or  2.  a  mere  declara^on  of  his  belief,  or  expectation,  Jjj^^fo^u^ 
that  such  facts  do  or  will  exist ;    or,  3.  a  mere  eommunica- 
tion  of  information  which  he  has  received  from  others  respect^ 
ing  them. 

It  is  to  the  first  of  these  three  classes  of  statements  that  the  Of  positrve  rep- 
word  representation  in  its  technical  sense  is  most  properly 
applied;  though,  as  we  shall  have  occasion  afterwards  to 
observe,  it  may  with  certain  limitations  be  extended  also  to 
the  other  two.     For  the  sake  of  marking  the  distinction  more 
clearly,  we  will  call  those  statements  that  positively  afiirm 
the  actual,  or  future  existence  of  material  facts ;  i.  e.  of  facts 
tending  to  alter  the  judgment  the  underwriter  would  form  of 
the  JtaiL^''^ positive  rqnresentations  ;  and  denominate  the  two       ^ 
^ther  classes  respedtively  representations  of  beli^  and  repre-      *  490 
sentations  of  information. 

§  183.  First,  then,  a  representation  is  a  verbal  or  written 

beDsnre  learning  and   lucid  brevity.    3  secmanz,  torn.  iii.  cap.  10.  Von  den  Ar^ 

Kent,  Comm.  («kh  ed.)  282.  T%ey  are  also  ttigtn  und  VBrkmmhekungenf  pp.  90- 

-weU  dereloped  by  Bonlay-Paty,  Coon  de  190. )  gives  an  able  view  of  the  continental 

Droit,  Comm.  Mar.  torn.  iii.  tit.  x.  sect.  law,  and  all  the  English  cases  decided  np 

14.  ^Jkla  Setie&nee  ddcla  Femate  ii00>  to  the  date  of  his  edition  (1806) :  bat  the 

laration^  pp.  S07  -  «S32,  in  which  he  com-  most  vigorous,  learned,  and  original  woik 

meats  on  the  348th  ait.  of  the  Code  de  on  the  subject,  is  that  by  ICr.  Daer,  **  A 

Oommeroe,  and  cites  several  dfcisinns  of  Lecture  on  the  Law  of  Seprasentation  in 

the  French  tiibanals,  showing  the  modem  Marine  Insuran^ie,"  New  Yoik,  1844.  ^3 

French  law  on  this  point  to  be  very  aimi-  Doer  Ins.  379  etseq*  ^ 
lartoourown.  Beniecki6  (System des  As- 
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Ramentationg  statement  made  by  Ike  assured  or  his  ag^ent  to  the  underwriter^ 
fyJmwmn'  before  the  stAscripiion  of  the  poHey : "  it  may  be  either  oial 
OTwhichnS^  ^  ^  writing,  ^  and  in  point  of  actual  practice,  generally  con- 
■*P*?*!It^*^^    sists  of  either  verbal  communications  made,  or  written  instroo- 

poiicy. tions  shown,  by  the  broker  to  the  underwriter  at  the  time  the 

Repre«eiita-  policy  is  submitted  to  the  latter  for  his  subacription ;  even 
ekher'^dior  when  made  TerbaUy,  however,  every  representation  ongfat  to 
th^Tare  8^0^  "^9  ^^  ^  practice  generally  is,  entered  by  the  broker  in  his 
Soba^s'book.^  book  at  the  time,  and  carefully  preserved  as  an  evidence  of 

the  real  terms  on  which  the  contract  vras  made,  (c) 
DistioctioD  in         It  is  made  **  brfore  the  subscription  of  the  policy  /''  and  is 
^^^estnta^*  nevcr^  in  terms^  inserted  in  that  instrument. 
SiattbeUitiuM      ^^  ^^^y  ^  ^^^'  constitutes  the  main  distinction  m  form 
^^^^^  between  a  representation  and  a  warranty,  viz.  that  a  repce- 
the  poUcy,  the    sentation  may  be  made  either  orally  or  in  writing ;  but  in 

neither  case  is  introduced  into  tile  policy ; '  whereas,  a  wor- 

ranty  must  always  be  in  writing,  and  in  every  case  is  inserted 

in  the  face  of  the  policy,  (d) 
Even  thoQgh         No  Statement  that  is  not  actually  written  on  the  very  &oe 
or^tiSto^   ^f  ^^^  poUcy  itself,  will  be  construed  as  a  warranty^  though 
tet aKnesent-  ^®  P^^P^^r  <>»  which  the  Statement  is  written  may  be  wrapped 
ation,  and  no     up  with  the  poUcy,  or  evcu  though  it  be  wafered  to  it  at  the 

time  of  subscription,  but  only  as  a  representation,  (e) 
Though,  had  it       The  Same  statement,  indeed,  which,  when  made  orally  or 
the  face  of  the**  in  Writing  distinct  from  the   policy,   by  the  broker  to  the 


ve 


I'^MnT^  undervnriter,  is  construed  as  a  positive  rqpresentaHanf  would, 

'''^^nuktf.         {f  written  on  the  face  of  the  policy,  in  almost  all  cases  amount 

to  a  warranty.*     Thus,  where  a  broker,  in  effecting  a  policy 

on  a  sftiip,  showed  die  underwriter,  in  order  to  induce  him  to 

take  the  risk,  written  instructions,  in  which  it  was  stated  with 

(e)  PawMQ  9.  WatMo,  Cowp.  p.  786.  Abingcr  m  Corafbote  v.  Fowka^  0  Ilea. 

(<0  See  the  dicta  of  Lord  Manafidd  in  6c  Wels.  378. 

Pawson  V.  Watwn,  Cowp.  78S.    Mac-  (e)  Paweon  «.  Bamewdt,  I>o«^  12. 

doweUa.  Fr«a^,I>ougL260.aBdoriiGnl  nole4.    Bine  v.  Fletcher,  ibid. 


I  Livingston  v.  Delaiield,  1  John.  923;  3  Caines,  49;  3  Kent,  (Ah  ed.)  S62;  S 
Dlier,  Ins.  644. 

•  Mr.  Duer  says  tiut  '<  it  is  not  enential  to  a  representatidn,  tliat  it  sfaoidd  be  nnde 
by  parol,  or  6]^  a  urntif^ndt  inserted  iki  tfae  potfoy  tieelf.'*  3  Daer,  Ins.  644»  f  S;  ib. 
SS6.  See  Rioe  v.  New  Engiuid  Marine  Ins.  Co.  4  Pick.  439;  Andrews  v.  Ehnoc  F- 
dEM.Ins.Co.  3MatQn,6;  Bexterv.  Newfifl^landtnB.  Oo.3Ma8on,96. 

>  3  Oner,  Ins.  M4,  f  2. 
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Reference  to  the  shipy  "  she  mcmnU  tioeive  gtens  and  twenty  Repreqenta- 
Men,''  this  was  coostruedas  9^  positive  rq^reserUation;  but  bad  guished  from 
these  same  words  been  written  on  the  face  of  the  policy  they  ^^^Ci^o? ' 
would  have  bees  held  to  constitute  a  warranty,  JJ*"*^**  SStiott 

Wherever,  therefore,  the  representation  is  a  positive  state-  avoids  the 
ment  of  the  actual  or  eventual  existence  of  some  &ct  material 


to  the  risk,  it  is  only  distinguishable  in  form  from  a  warranty 
by  not  being  written  on  the  face  of  the  policy. 

&  184,  From  this  distinction  in  farm  arises  a  very  important  Durerence  in 
distinction  in  effect ;  as  a  representation  is  not  inserted  on  the  a  warranty  and 
lace  of  the  instrument,  the  assured  is  not  tied  down  to  the  uon^T^' 
same  rigid  and  literal  complianoe  with  its  terms,  as  he  is  in  ^^^^^^ 
the  case  of  a  warranty :  unless  a  warranty  is  true  to  the  piiance ;  a  re- 
letter,  and  fulfilled  with  the  most  scrupulous  exactness,  the  oniv  tLmUtcM^ 
policy  is  avoided,  for  in  such  cases  there  is  the  breach  of  an 
express  stipulation,  which  the  assured  himself  has  inserted  in 
the  instrument  as  one  of  its  terms :  ^  in  the  case  of  a  rqn'e- 
seniatkm^  on  the  other  hand,  the  very  fact  that  the  assured 
has  declined  to  insert  on  the  face  of  the  policy  the  statement 
ivhieh  he  has  yel  represented  to  be  true,  shows  that  he  does 
not  attend  to  be  bound  down  to  this  exact  and  rigorous 
accncacy,  and  accordingly  a  substantial  compliance  with  the 
terms  of  a  refMresentation  is  all  thai  is  required.  (/) 

Thus,  to  take  an  illustration,  from  the  case  already  cited, 
had  the  words  ^'  she  mounts  twelve  guns  and  twenty  men  "  been 
written  on  the  face  of  the  policy,  this  would  have  been  a 
warranty,  and  the  policy  would  have  been  void,  bad  the  ship 
onrried  one  gun  or  one  man  less  thw  tl\e  stipulated  number ! 
whereas,  as  these  words  were  in  fact  only  shown  by  the  broker 
to  the  underwriter  before  subscribing  the  policy,  in  order  to 
inform  him  of  the  probable  risk  he  would  be  at  in  insuring 
the  ship,  and  were  never  inserted  in  the  policy  as  one  of  its 
terms,  they  were  held  to  amount  only  to  a  representation, 
and  the  policy  was  considered  not  to  be  avoided  by  the 
ship's  carrying  a  force  of  men  and  guns,  which  was  not 
literally  the  same  with  that  stated  in  the  representation,  but 

(/)  PttVMB  9.  WaiKMi,  Cowp.  780.  I>iier»  49^  40.    <<  3  Doer  loi.  640,  f  3.  > 


See  cuee  died  to  tliii  point  in  note  on  neoit  page. 
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RepraaeDta- 
tjoos  u  " 
guJsiied  from 
warreotiet  — 
ground  on 
which  mis- 
repraaenUtioo 
avoids  the 

492« 

What  are 
meant  by  mate- 
rial factM^ad 
fpui<«na/ repre- 
aentaiiooa :  it  it 
only  a  material 
represeDtatioa 
the  ialaity  of 
which  avoids 
the  policy. 

Hence  a  Air- 
ther  distinction 
between  a 
representation 
and  a  warran- 
ty :  the  falsity 
or  nonfulfil> 
ment  of  the  lat- 
ter avoiding  the 
policy,  whether 
It  be  material 
or  not. 


^whichy  ki  point  of  strength,  ccmvenience,  and  for  the  pinpoee 
of  redistance,  was  even  morefiwarabk  to  the  risk,  {g) 

§  185.  It  further  appears,  by  the  definition,  that  a  repre* 
sentation  is  a  statement  of  the  existence  of  some  fact  or  state 
of  facts  **  tending  to  induce  the  underwriter  more  readikf  to 
assume  the  risk  by  dminishmg  the  esiimate  be  would  iMerwiss 
have  formed  of  U:^^  facts,  the  statement  of  whioh  may  rea- 
sonably be  presumed  likely  to  have  such  an  influence  on  the 
judgment  of  the  underwriter  are  called  *^  nuderial  fads  ;  "  a 
statement  of  such  facts  is  ealled  a  material  representation ; 
and  it  is  the  falsehood  of  such  a  representation  only  that  will 
have  the  effect  of  avoiding  the  policy.^ 

And  this  constitutes  a  further  distinction  between  a  repre- 
sentation and  an  express  warranty  :  in  the  case  of  a  wu'ranty 
all  questions  of  the  materiality  or  immateriality  of  the  fact 
warranted  are  entirely  excluded  ;  the  sole  inquiry  is,  is  it  or 
is  it  not  warranted  that  the  fact  is,  or  shall  be  so  and  so  ?  If  it 
be,  then,  however  wholly  unimportant  the  fact  may  be  to  the 
risk,  however  little  its  existence  or  non-existence  may  have 
influenced  the  judgment  of  the  underwriter  as  to  the  rate  of 
premium,  it  matters  not ;  it  must  be  absolutely  true,  or 
literally  performed,  otherwise  the  policy  will  be  wholly  viHd : ' 
the  falsehood  of  a  representation,  on  the  other  hand,  will  pio> 
duce  no  effect  on  the  policy  unless  the  fact  misrepreaented 
be  naaterial. 


Case  in  which 
»tateinents  re- 
lutiug  lo  the 
risk  may  be 
coDtftrued  as 
representational 
though  written 
on  the  face  of 
the  policy. 


§  186.  Although,  however,  it  may  be  laid  down  as  a 
general  rule  that  all  positive  statements  and  stipulations  re- 
lating to  the  risk  or  the  subjects  of  insurance  will,  if  inserted 
in  the  policy,  be  construed  as  express  warranties,  and  not  as 
representations,  yet  there  can  be  litde  doubt,  that,  if  a  posi- 
tive statement  of  material  facts  were  inserted  in  the  policy 


{g)  PawsoB  V.  WtttsoD,  Cowp.  785.    151.    NoBiian«.KetikwieU,  ISEut,  176. 
See  also  Ton  Togeln  9.  Duboia,  2  Camp: 


1  See  Walden  e.  New  York  Fire  Ina.  Co.  13  John.  128;  Snyder  e.  FamierB  lin.  ft 
Loan  Co.  13  Wendell,  92;  Farmen  Ins.  &  Loan  Ck>.  v.  Snyder,  16  Weadel,  4B1; 
Coulon  V.  Bowne,  1  Gainea,  291. 

*  See  Burritt  e.  Saratoga  Mut.  Fire  Ina.  Co.  5  H31, 186;  French  v.  CbeoangD 
Mutuallna.  Co.  7HiU122;  3  Kent,  (Ah  ad.)  282, 283. 
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uritb  an  express  stipulation  that  it  should  be  construed  not  as  BepremtatioiM 
a  warranty,  but  as  a  representation,  such  express  stipulation  ivomwarranh 
"wonld  prevail  over  the  general  rule.  (A)  oTwhi^^ 

•Thus,  if  after  the  words  "  she  numnts  twelve  guns  and  J^^yf £J**^ 
iMoetUy  fnenj^  on  the  face  of  the  policy,  were  added  these,  or  po^fey. 
equivalent  words,  '*  U  is^  however^  understood  that  this  state'       493  * 
uusU  is  to  be  construed  not  as  a  warranty^  but  as  a  representee^ 
Hon ;  "  there  can  be  little  doubt  that  a  literal  fulfilment  of 
the  positive  statement  would  no  longer  be  required ;  and^ 
unless  the  variation  from  its  terms  were  such  as  plainly  to, 
enhance  the  risks,  the  underwriter  would  be  liable. 

It  must  also  be  borne  in  mind  that  the  rule  now  under 
consideration  is  confined  to  positive  representations^  and  does 
not  extend  to  statements  of  belief  or  information ;  which 
latter  would  in  certain  cases  unquestionably  be  construed  as 
representations,  though  inserted  in  writing  in  the  policy. 

Thus,  where  the  words  "  the  vessel  was  expected  to  be 
loaded  between  the  13th  and  30th  of  September,'^  were 
inserted  in  the  policy,  this  was  construed  as  a  representation 
that  the  ship  had  not  been  loaded  within  the  knowledge  of  the 
assured  before  the  13th  of  September  ;  and  as  it  turned  out 
that  he,  in  fact,  knew  she  had,  the  policy  was  held  void  on 
this  account,  (i) 

It  is  also  certain,  that  although  no  express  representation  9^'^^'^^ 
may  have  been  made  at  the  time  of  effecting  the  poliey,  yet  pnu  lepn^nt- 
tbe  language  of  the  policy  may  itself  be  held  to  imply  a  rep-  L^pTi^  ^l^'' 
resentation,    which  will  thus  virtually  form  a  part  of  the  {hU^SJ^!!****^ 
written  instrument.    Thus,  where  an  insarance  vms  effected 
oo  ship  and  cargo  at  and  from  Genoa  to  Dublin,  "  the  ad- 
▼enture  to  begin  from  the  loading  to  equip  for  the  voyage : " 
Lord  Mansfield  held,  that  these  words  plainly  imfdied  a  rep- 
resentation that  the  vessel  had  loaded  or  would  load  at 
Greooa :  and  as  it  appeared  she  had  done  so  not  at  Genoa, 
which  was  only  an  intermediate  port,  but  at  Leghorn,  whence 
she  reaUy  sailed  on  her  voyage ;  and  as  the  witness  proved 
it  to  be  material  to  acquaint  the  underwriters  whether  the 
insurance  was  to  take  effect  at  the  commencement  or  in  the 

(A)  Doer  od  Bepretentatioiia,  45.    ^  3  50,  and  lee  ■ome  Ameriean  dedsioiit  to 

Oaer,  Int.  64S»  i  3 ;  3  Kent,  (Sch  ad.)  the  aame  eileot,  cited  hf  Mr.  Duer,  nolo 

^\  2.  p.  lOS-106.     { 3  Doer,  Im.  721,  el 

(»)  Stewart  «.  Momaon,  Miller  on  Ina.  aeq.  ^ 

42* 
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Representations  course  of  the  voyage,  his  lordship  considered  that  the  policy 
frxMnwarrao-  *wa8  void  for  misrepresentation  and  concealment.  (/)  80 
oTwhShmto-  where  in  an  insurance  on  goods,  the  words  "  to  return  five 
avoSTuiB^*^    per  cent,  for  convoy  and  arrival "  were  inserted  in  the  policy, 

policy. Lord  Eldon  was  of  opinion  that  these  words  clearly  amount- 

«494  ed  to  a  representation  that  it  was  probable  the  vessel  woold 
sail  with  convoy,  or,  at  all  events,  that  there  was  a  chance  she 
would  do  so ;  and,  as  it  appeared  that  the  assured  knew, 
when  the  policy  was  effected,  that  the  ship  had  actually  sailed 
without  convoy,  his  lordship  held,  that  the  roisrepresentatioD 
was  fraudulent  and  material,  and  therefore  avoided  the 
contract,  (k) 

The  ground  §  l^'^  When,  therefore,  it  is  said  that  a  representation  b 

nu!^K»ra!enta.  always  collateral  or  extrinsic  to  the  policy,  this  rule  must  be 
uon  avoids  the  confined  to  a  positive  representation^  with  regard  to  which 
octiMi;  hut  legal  alonc  it  is  strictly  and  invariably  true:   it  is,  however,  an 

or  conuBtructive  •i  i.i  •^^ 

fnud.  interesting  question  to  consider  whether  a  positive  represen- 

tation, though  almost  always  distinct  and  separate  from  the 
written  instrumenty  and  therefore  collateral  to  the  policy^  is 
also  collateral  to  the  contract  of  insurance  as  understood  by 
the  parties ;  or  whether  such  positive  representation ,  when 
once  made,  becomes  virtually  a  part  of  the  contract j  so  that  a 
failure  to  comply  substantially  with  its  terms  releases  the 
underwriter,  as  the  breach  of  a  condition  precedent.^ 

Formerly  it  appears  to  have  been  laid  down  in  some  cases, 
and  assumed  in  others,  that  the  ground  upon  which  the  mis- 
representation of  a  material  fact  avoided  the  policy,  was 
a^ualfrattd,  or  a  wilful  intention  on  the  part  of  the  assured 
to  induce  the  underwriter  to  assume  a  risk  he  would  not 
otherwise  have  taken,  or  not  on  those  terms,  by  making  a 
statement  which  he,  at  the  time,  knew  to  be  false.  (/) 

This  ground,  however,  has  long  since  been  entirely  aban- 

(J)  Hodgson  V.  Bichaidson,  1  W.  Bl.  v.  Fletcher,  DoogL  271 ;  the  dicCnm  of 

463.    Park  on  Ins.  8th  ed.  412.  Lord  Tenterden  in  Flinn  v.  Tobin,  Moodf 

{i)  Reid  V.  Harvey,  4  Dow's  Rep.  97.  &>  Malk.  337,  and  the  remarks  of  Mr. 

(/)  See  the  dkta  of  Lord  Mansfield  in  Duer,  112,  113,  note  3.     <  2  Duer,  Ins. 

Pawson  V.  Watson,  Cowp.  785,  and  Bine  651, 652,  et  seq.  741, 743.  \ 


1  See  perBronson,  J.  in  Borritt  e.  Saratoga  County  Mutual  F.  Ins.  Co.  5  HtO,  18B; 
3  Duer,  Ins.  646,  et  seq. ;  Brynnt  v.  Ocean  Ins.  Co.  22  Pick.  200, 204, 205. 
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donedy  and  the  principle  is  now  firmly  established,  that  the  B«praflentatioiu 
misrepresentation  from  mistake^  ignorance  or  accidei^  of  any  fh>ar^i^m^ 
^material  fact,  however  innocently  made,  will  avoid  the  policy,  S'whiS^Si 
quite  as  mnch  aain  cases  where  such  misrepresentation  arises  ^J"^^^^ 
from  a  wilful  intention  to  deceive,  (m)  policy. 

Thus,  where  the  misrepresentation  is  made,  not  by  the      *495 
assured  himself,  but  by  his  agent,  it  was  long  ago  decided  by  ^^^,^5^'^'^ 
LiOrd  Mansfield,  and  has  been  clear  law  ever  since,  that  the  "^^^^  H  ^ 
assured,  although  entirely  innocent  of  any  participation  in  awured,  with- 
the  mis*statement,  is  liable  for  its  consequences  quite  as  much  ^  panu;ip«tioa 
as  though  it  had  proceeded  from  himself;  and  this,  although  ^^^red^ 
the  conduct  of  the  agent  in  making  the  untrue  rejMresentation  ^fT^^^^^'*^ 
may  not  have  been  fraudulent  but  only  negligent,  (n)  ^  Fitzherbert  v. 

The  real  question  then  is,  on  what  ground  is  the  policy  w*^/  '^' 
avoided  by  the  unintentional  misrepresentation  of  a  material 
fact ;  in  other  words,  by  the  subsequent  falsification  of  ma- 
terial  and  positive  statements,  b(md  fide^  made  before  the 
subscription  of  the  policy,  in  belief  of  their  truth  and  without 
any  intention  to  deceive. 

The  doctrine  of  the  English  courts  is,  that  in  the  case  sup- 
posed, although  no  pretence  exists  for  any  thing  like  (ictual 
frauds  yet  the  policy  is  to  be  considered  void  on  the  ground 
of  constructive  or  legcU  fraud;  t.  e.  such  conduct  on  the  part 
of  the  assured  as,  though  it  does  not  imply  any  moral  tur- 
pitude in  himself,  yet,  from  the  effect  it  has  in  fact  of  mis- 
leading the  underwriter,  is  in  legal  language  said  to  he  frauds 
ulent.  (o) 

(m)  The  cases  that  establish  this  posi-  York  Bowery  Ins.  Co.  v.  New  Yoik  Ins. 

tkn  are  the  foUowing :  ~  M*DoweU  v.  Co.  17  Wendell,  399.   Cur«ll«.Mtssts8ip|ri 

Fraaer,  Dougi.  200.     FilUs  v.  Brutton,  M.  &  F.  Ins.  Co.  9  Louis.  163.  Kohnev. 

Paik  on  Ins.  414.  8Ui  ed.    Fitzherbert  v.  Ins.  Co.  of  N.  A.  1  Wash.  C.  C.  93.  S.  C. 

Mather,  1  T.  Rep.  12.    Steel  «.  Lacy,  3  156.   Caii)enterr.  Amer.  Ins.  Co.  I  Story, 

Taunt.  281.    Feiae  v.  Parkinson,  4  Tannt.  C.  C.  57.  Bryant  v.  Ocean  Ins.  Co.  22 

039.    DennJstoun  v.  Lillie,  3  fihgh,  202.  Pick.  200,  203.  Dennison  o.  Thomaston 

Per  Lord  Abinger  in  Comfoote  v.  Fowke,  Mutual.  Ins.  Co.  20  Maine,  125.  y 

6  Mees.  &  Wets.  378.   The  law  in  Amei^  (n)  Fitzherbert  r.  Mather,  1  T.  Rep.  12. 

icm  is  precisely  the  same ;  see  Duer  on  See  also  Dennistoun  v.  IiiUie,  3  Bligh's  P. 

Bepresentation,  note  4,  and  the  American  C.  202.    See  also  the  case  of  Stewart  v. 

cases  there  cited  from  pp.  124  -  129 ;  see  Dunlop,  4  Brown's  P.  C.  (TomIinson*s  ed.) 

also  1  PhOlips  on  Ins.  214, 215.     \  Fiske  483,  and  see  Marshall,  469.    Park,  411. 

9.  New  £ng.  Mar.  Ins.  Co.  15  Pk:k.  310.  Sth  ed. 

Hazard  v.  New  Eng.  Mar.  Ins.  Co.  1  (o)  See  the  judgment  of  Loid  Abinger 

Sumner,  21 1,  S,  C.  8  Petere,  557.    New  in  Comfoote  v.  Fowke,  6  Mees.  &  Wels. 


>  Cmipeiiter«.AraeriauiIiit.Co.  1  Story,  C.  C.  ff7. 
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Bepraaenuitkiii  Thus.  Lord  Mansfield,  after  layiiiff  down  the  position  that 
from  wunm-  a  representation,  m  order  to  aitect  a  policy  must  hefraiudukaif 
^wbSh^    ^explains  the  sense  in  which  he  uses  the  tenn,  by  adding, 

SoSmSS*^  "  ^*^  **»  ^  ^'^'^  ^  f^^  ^"^  material  in  respect  of  the  riifc 
policy- nm  (p) : "  and  it  is  in  the  same  sense  that  Lord  AbingcT  mivt 

496  *       be  understood  when  in  stating  the  doctrine  of  the  English 

law  upon  this  point,  he  says,  ^^  Nothing  is  more  certain  than 
that  the  concealment,  or  misrepresentation,  whether  by  prin- 
cipal or  agent,  by  design  or  mistake,  of  a  material  fiact,  how- 
ever innocently  made,  avoids  the  contract  on  the  ground  of 
a  legal  fraud,  (q) 
BMDnb  of  Mr.      This  doctrine  of  the  English  courts  has  lately  been  opposed 
doettjMof  oon-  With  much  plausibility  of  reasoning  and  considerable  acute* 
Mraotive  tend,   j^^g^^  ^y  a  learned  American  writer,  Mr,  Duer,  who  contends 

that  the  true  ground  on  which  the  falsity  of  a  representatioQ 
avoids  the  contract,  in  cases  where  no  actual  fraud  can  be 
imputed,  is  ikai  aposiUve  represaUaiion  on  a  material  pabU 
is  as  essentially  a  part  of  the  contract  as  awarraniyf  though 
not,  like  that,  inserted  in  the  policy ;  that  the  substantial  truth 
of  such  representation  is  as  much  a  condition  precedent  of  the 
underwriter's  liability,  as  the  liter€d  truth  of  a  warranty ;  and, 
consequently,  that  its  substantial  fiedsification  avoids  the  policy 
not  as  a  constructive  fraud,  but  as  an  actual  breach  of  ths 
contract,  (r) 

These  views,  which  are  avowedly  adopted  by  Chancellor 
Kent  in  the  last  edition  of  his  Commentaries  («),  are  based 
upon  the  position,  ^^  That  where  there  is  not  an  actual  inten- 
tion to  deceive,  there  is  no  other  fraud  than  exists  in  every 
case  where  a  party  relies  on  a  promise  that  is  not  ful- 
mied,"  (0  • 

Answer  to  Mr.       This  is  undeniably  true ;  but  the  reply  may  be  made  in  the 
n^e  reason-    language  of  Lord  Abinger,  "  That  it  is  not  correct  to  sup- 
pose, that  the  legal  definition  of  fraud  and  covin  necessarily 
implies  any  degree  of  moral  turpitude.     Every  action  for 
the  breach  of  a  promise,  for  deceit,  for  not  complying  with  a 

497  *       ^warranty,  or  for  a  false  representation,  is  founded  upon  a  legal 

fraud ;  which  is  charged  as  such  in  the  dedaratian^  although 

378,  and  the  diota  of  Baroa  Parke  ia  (r)  puer  oa  BepresentatioDSy  44,  4S^ 

EUdn  V,  Jaaaen,  13  Mees.  &  Weis.  656.  72.    ^  2  Duer  Ins.  648,  et  aeq.  §f  4,  JS.  > 

(p)  PawBon  V.  Watson,  Cowp.  785.  («)  3  Kent's  Ckimm.  ((kh  ed.)  282. 

{q)  In  Conifoote  v.  Fowke,  6  Mees.  dc  (<)  Duer  on  Bepresentations^  48. 
Wels.  379. 
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there  be  no  moral  guLH  in  the  defendant.    The  warranty  of  a  ^^^^^"^^^^ 
fact  which  does  not  exist,  or  the  representation  of  a  material  from  wamn- 
fact  contrary  to  the  truth,  are  both  said,  in  the  language  of  ^^^hi^^ 
the  law,  to  b^  fraudulent,  although  the  party  making  them  Jtoi2^5»**" 

suppose  them  to  be  correct,"  (u)     So  also  Mr,  Baron  Parke,  po"cy. 

in  the  latest  English  case  reported  on  this  subject,  although 
still  adhering,  as  a  general  rule,  to  the  opinion  held  by  himself 
and  the  majority  of  the  Court  of  Exchequer,  in  the  case  of 
Cornfoote  v.  Fowke,  viz.  **  That  a  misrepresentation  not  em- 
bodied in  a  contract  cannot  vitiate  it,  unless  made  with  actual 
firaud,"  yet  makes  an  exception  in  the  case  of  insurance,  which 
as  he  expresses  it,  ^<  Is  a  contract  vberrinuB  fidei^  vitiated  not 
only  by  the  slightest  fraud  (t.  e,  actual  fraud,)  but  byoHymiS' 
representation  or  concealment  of  m/osleriai  facts  which  are  deemed 
eguivaient  tofraud.^^  (v)  ^ 

When  the  words /rau(2  and /mudufenl  are  employed  in  this 
technical  sense,  as  they  are  throughout  the  whole  of  the 
English  eases  from  the  time  of  Lord  Mansfield,  the  question 
at  issue  seems  to  assume  a  merely  speculative  character. 

In  fact,  it  resolves  itself  into  this :  is  it  better  to  consider  ^^  ^*^  ^^ 
the  contract  of  insurance  avoided,  as  in  Mr.  Duer's  view,  by 
importing  into  it  by  implication  of  law  terms,  which,  though 
not  contained  in  the  policy,  are  yet  presumed  to  have  formed 
part  of  the  virtual  agreement  between  the  assured  and  the 
underwriter  ?  or  shall  we,  as  in  the  English  doctrine,  bold 
the  contract  avoided  in  such  cases  by  the  iegA  fiction  of  ioH 
puting  fraud  to  the  assured,  whose  act,  though  wanting  one 
of  the  principal  moral  ingredients  of  fraud,  viz.,  the  intention 
to  deceive,  yet,  in  fact,  produces  the  same  result  of  actual 
deception  and  is  therefore  fraudulent  in  the  eye  of  the  law, 
which,  in  cases  of  civil  wrongs,  looks  rather  to  the  amount  of 
the  mischief  than  the  character  of  the  motive  ? 

*It  appears  to  me,  that  Mr.  Duer's  view,  though  undoubt-      «  496     ^ 
edly  plausible  and  ingenious,  has  no  such  advantage  in  point 
of  simplicity  and  legal  analogy  over  the  opposite  theory,  as 

(u)  Per  Lonl  Abinger  in  Conifoote  v.       (v)  Elkin  v.  Juuen,  13  Mees.  &  WeU. 
Fowke,  6  Mees.  6c  Welt.  378 ;  ud  lee    6fi6. 

the  note  of  Mr.  Symons,  before  refeired  • 

to,  in  Smith  on  OontraclA,  137,  note  (a). 


1  See  M'Luahan  e.  Unireml  Ins.  Ca  1  Peten  (U.  S.)  189;  3 Kent  (Sth  td,)2B^ 
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RmrawDtetioiis  to  induce  QB  to  abandon  ki  its  ftivor  a  doctrine  supported  by 
fiom  warns.     sQcfa  a  loDg  coiirse  of  judicial  decisioas,  and  interwoyen  so 
ottwhiStmls^    doeely  with  the  whole  system  of  our  technical  pkadisga. 
repMMtetion        With  regard,  indeed  to  the  difficulty  arising  from  the  roles 

poUcy- of  evideBce,  which  Mr.  Duer  considers  to  have  HiaiBly 

operated  against  the  reception  by  the  English  judges  of  the 
▼iew  for  which  he  contends,  that  appears  to  me  to  apply  qoile 
as  much  to  the  one  doctrine  as  to  the  other. 
Whether  tegd  Whether  imputed  fraud  or  implied  breach  of  contract,  be 
breachofom.  taken  as  the  ground  of  decision,  the  supposed  objection  upon 
M  thegioluuS  the  rules  of  evidence  equally  arises.  Upon  either  view  parol 
onwhiohamM.  evidence  is  admitted  to  establish,  as  a  defence  to  an  action  on 
avokft  the  poU-  the  policy,  that  something  has  been  said  or  written  by  one  of 
dLoeb equaUf  ^^ Contracting  parties  to  the  other,  independent  ot,  or  ex- 
!^?!!^h^  trinsic  to  the  policy,  in  consequence  of  which  the  policy  itself 
to  the  words  of  jg  to  reccivc  a  constructioQ  somewhat  different  to  what  its 
policy.  terms,  taken  strictly,  would  imply.    It  is  better  at  once  to 

admit  this  to  be  an  anomalous  case,  than  attempt  to  evade 
the  objection  by  any  forced  analogies  or  novel  constructions, 
which,  in  order  to  uphold  a  general  rule  Kti  evidence,  would 
unsettle  a  long-established  basis  of  judicial  decisions. 
Doabit  ai  to  It  may,  indeed,  be  a  qoestioa  how  fur  it  was  wise  ibr  cor 

IjI^^J^J^'J^  eourts,  in  the  first  instance,  to  have  allowed  the  express  tmns 
ejj^aoojrfrep-  gf  ^jj^  poticy  "  to  be  controlled  by  parol  evidence  of  what 
oontroi  the  passcs  at  the  time  of  making  it ;  "  (tr)  and  one  of  our  greatest 
^^'^^  masters  of  maritime  Itfw  has  expressly  declared  it  ^  very  de- 

sirable that  parties  subscribing  a  pdiey  should  take  care  to 
have  inserted  in  it  fhose  npresentatians  which  Ikeif  consider  the 
basis  of  "Qvdr  cotUract^  as  the  neglect  to  do  so  leads  to  much 
confusion  and  litigation."  {x) 
Coottneiitai  It  would  secm,  in  fact,  that  miay  advantages  might  arise 

^tSiMBpn^  froi^  assimilating  our  law,  in  this  respect,  to  that  which 
j^n^teoBT     ^prevails  pretty  generally  on  the  continent,  and  requiring 
499  *       every  feet  deemed  materia]  by  the  parties  to  be  inserted  in 
the  policy ;  but  not  to  be  construed  as  a  warranty  (t.  e.  as  a 
condition  on  the  literal  fulfilment  of  which  the  validity  of  the 
entire  contract  depends,)  unless  the  intention  that  it  shall 


(«r)  See  the  dksta  ci  Chief  J.  Gibbt       («)  In  Flinn  v.  Headlam,  9  B.  ftp  Or. 
on  thk  point,  in  Feiae  «.  Paikinaon,  4    603. 
TMmt.*641. 


be   80  oaaatnied  is  expresriy   aad   tmequivocaUy  declar-  BemMntaiioat 

Ml.  from  wwrran- 

Desirable,  however,  as  it  may  be,  that  the  law  in  this  re-  S^^S^ 
spect  should  be  changed,  yet,  until  that  is  done,  we  must  be  ^^^^!^!^^ 
guided  by  the  law  as  it  is :  and  that  law  unquestionably  is,  policy. 
that  the  policy  may  be  controlled,  and  its  terms  enlarged, 
limited,  or  explained,  by  parol  evidence  of  representations 
made  at  the  time  of  effecting  it. 

§  188.  If  it  be  required  what  limits  there  are  to  receiving  Whhin  ^t 
parol  evidence  of  representations,  it  appears  to  me  that  only  deDceofrepre- 
one  rule  can  be  laid  down,  viz.,  that  representations  may  be  ^?u^  Bog. 
proved  by  such    evidence  in  all  cases,  except  where  they  ^i^^^^- 
coniradkt  the  plain  and  obvious  purport  of  the  policy.    If 
they  merely  control,  explain,  or  add  to  its  terms,  there  can 
be  no  objection  to  the  admission  of  parol  evidence  to  prove 
them.' 

The  two  following  cases  seem  8uffi(»ently  to  illustrate  and 
bear  out  this  position  i 

Where  a  ship  was  insured  for  a  voyage  ''  at  and  from  Ma»  The  tenm  of 
deira  to  Santos,  with  liberty  to  touch  at  the  Cape  de  Verd  I^'^m^^ 
Islands,^'  the  Court  of  Ccunmon  Pleas  allowed  evidence  to  be  JJ^d^J^^JSaJ 
ffiven  of  a  letter  which  was  communicated  to  the  agent  of  ever  they  are 

not  (fioomijc0fi^ 

the  miderwriter  at  the  time  of  signing  the  policy,  containing  with  the  policy. 
a  statement  that  the  vessel  was  to  touch  at  the  Cape  de  Verd  Bernard,  i' 
Islands,  in  order  **  to  take  in  tali ;"  and  upon  this  evidence  '^^^^-  ^^' 
they  held  that  the  ship  had  not  been  guilty  of  deviation 


1  2  Doer,  Ins.  710. 

•  3  Kent  (Ah  ed.)  283»  in  note ;  2  Doer,  Ins.  0SB,  et  seq.  But  see  Whitney  v.  Ha- 
13  Mass.  172^  in  whleh  it  was  proved  by  the  broker,  that  the  insnied,'«t  the  time 
of  eflectin^  the  policy,  declared^  tliat  the  veawl  was  to  sail  within  five  days,  and  that 
the  defendant  said  that  his  name  should  be  taken  off  the  policy,  or  that  he  would  not  be 
boimd,  if  she  did  not  then  sail.  She  did  not  sail  within  the  five  days,  and  the  delay 
WM  relied  upon  as  a  snflieient  defence.  But  the  coort  decided  that  the  defisodant 
oonld  not  avail  himself  of  it,  not  because  the  delay  was  justified  by  the  apprehended 
danger  of  capture,  but  because  the  stipulation  was  no  part  of  the  written  contract 
nod  that  parol  evidence  was  not  sufficient  to  give  it  efiecL  This  decision  is  approved 
fB  Bryant  v.  Ocean  Ins.  Co.  22  Pick.  200, 205.  ICr.  Justice  Wilde,  in  this  last  case 
■nid, — **  The  written  contract  is  the  best  evidence  of  the  understanding  and  intention 
of  the  partiei.  The  reason  of  the  rule  applies  to  contracts  of  insurance,  as  well  as  to 
other  contracts.  A  representation  or  other  parol  evidence  is  admissible  to  explain 
•  latent  ambignity,  or  to  prove  a  usage  which  may  eiieot  the  policy ;  but  the  iika 
evidence  is  admissible  in  explanation  of  other  written  oontracts.**  See  also  to  i 
cAet,  per  Wilde>  J.  in  Paiki  ST.  Geo.  Int  Am.  Co.  6  PiBk,  34, 37,  SB. 
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BM/Mmsa^iism  by  stoppiag  at  the  Cape  de  Verd  Islands  to  take  in  sab, 
6om  wmn-      though  DO  liberty  had  been  given  in  the  policy  to  stop  for 
STi^hSni    «wch  a  purpose,  (y) 
^^^^^        u  if^jf  gaid  Qi,  j^  Mansfield,  « the  underwriter  knows  the 

po^cy» purpose  of  touching  by  means  of  an  express  commanicatioii, 

500  *       *which  IS  in  this  instance  proved  to  have  been  made,  it  is  the 
same  thing  as  if  he  had  notice  of  it  by  the  general  usage  of 
trade  ;  "  t.  «•  the  terms  of  the  representation,  when  not  in- 
consistent with  the  express  language  of  the  policy,  are  con- 
sidered to  be  as  capable  of  proof  by  parol  evidence,  in  order 
to  explain  the  meaning  of  the  contract,  as  the  usage  of  trade.^ 
But  they  can-        The  following  case,  on  the  other  hand,  shows,  that  where  it 
for  the  purpcNM  IS  proposcd  to  provc  a  representation  for  the  purpose  of  om- 
ia^^mtutri-    trodicting  or  materioMy  varying  the  express  terms  of  a  policy, 
miSTternM^  it  camiot  be  done.     A  ship  was  insured  for  a  voyage  "  ctt  md 
of  the  policy,     from  London  to  Berbice^^^  and  the  words  "  at  sea  "  were  also 
Loadoo!  r'Mar.  inserted  in  writing  on  the  face  of  the  policy ;  it  was  sought, , 
shaU'sBep.  136.  ^y  means  of  these  words  "  at  sea,''  coupled  with  proof  of  a 
letter  shown  to  the  underwriter  before  effecting  the  policy,  in 
which  the  ship  was  stated  to  be  then  at  sea,  and  put  of  Ike 
direct  course  from  London  to  BerbicSj  to  show  that  the  voy- 
age insured  was  not,  as  described  in  the  policy,  a  direct  voy- 
age from  London  to  Berbice,  but  a  voyage  from  the  place  of 
dating  the  letter  to  BertHce.     But  the  court  would  not  allow 
such  evidence  to  be  given,  on  the  ground  that  it  was  in  plain 
contradiction  of  the  express  words  of  the  policy,  (z) 

In  caM8  of  act-  §  189.  Of  course,  if  the  purpose  of  the'  representation  be 
^^ur:^  fraudulent— if  the  intention  of  the  assured  in  making  it  be 
poUcyy^th^t  ^^  deceive  the  underwriter,  by  inducing  him  to  believe  that 
any  inquiry  as    which  the  assured,  at  the  time,  knows  to  be  false,  or  does  not 

to  Its  being  ma- 

terial  to  the       know  to  be  truc  —  the  policy  will  be  equally  avoided,  whether 
the  false  statement  be  material  to  the  risk  or  not.  (a) 

(y)  Urquhart  v.  Bernard,  1  Taunt.  450.  the  policy,  laid  some  groond  for  parol  evi- 

(«)  Redman  9.  Loudonj  3  Camp.  303.  dence  to  explain  them.    See  also  to  the 

S.  C.  5  Taunt.  461.    1  Marshall,  Rep.  same  point  the  case  of  Weston  v.  Eamesi 

136.    This  is  a  very  strong  authority  for  1  Taunt  115. 

the  position  stated  in  the  text ;  for  the  (a)  Marshall,  432.    3  Kent^s  Comm. 

words  "  at  «ea/'  inserted  on  the  face  of  (5th  ed.)  283. 


1  3Keiit(9Uied.)263,iaiiote. 


OE  AUiMAXIO  FALSI.  506 

Whenever  it  is  proved  that  the  aesured,  from  design,  mis-  ReprewBtatiou 

represented  a  portion  of  the  truth,  it  is  clear  that  he  believed  f!^  wwraA- 

that  the  fiiets,  although  not  material  in  themselves,  might  IITwhSbTil 

yet,  if  truly  stated,  have  probably  induced  the  underwriter  J^^'J^TuiB**^ 

either  to  decline  taking  the  risk  at  all,  or  only  to  take  it  at  a  policy- 

*faigher  premium.    The  purpose,  in  fact,  of  the  febehood  was,       *  501 
to  induce  the  underwriter  to  enter  into  the  contract,  and  the 
presumption,  therefore,  is,  that  such  was  its  effect,  (b) 

Hence,  in  all  cases  where  the  statement  made  is  proved  to 
have  been  false  within  the  knowledge  of  the  assured,  that  will 
preclude  all  inquiry  into  its  materiality,  (c) 

If  the  assured  takes  upon  himself  to  make  a  positive  state-  ^  statement 

^  made  as  tnte, 

tnent  of  some  fact  material  to  the  risks,  without  knowing  without an/m- 
whether  it  be  true  or  false,  this  is  equally  to  be  regarded  a  ?t"4T^  or 
fraud,  as  where  he  avers  that  to  be  true  which  he  knows  to  ^[^b!^^^ 
be  false ;  for  the  positive  statement  implies  that  the  assured  fr&uauient. 
knows  the  fact  stated  to  be  true ;  and  it  is  by  this  supposed 
knowledge  oT  the  assured  that  the  underwriter  is  induced 
to  subscribe  the  policy   on   more  fav<M'able    terms.      This, 
therefore,  is  to  be  regarded  as  a  case,  not  of  innocent,  but  of 
fraudulent,  misrepresentation,  (d) 

§  190.  It  is  not  necessary,  in  order  to  avoid  the  policy  on  ^  f^  to 

avoiG  tbe  poucy} 

the  ground  of  misrepresentation,  that  the  loss  should  have  the  loas  need 
arisen  from  a  cause  connected  with  the  fact  or  circumstance  ^  withtto^ ' 
misrepresented.    In  cases  of  actual  fraud,  indeed,  no  matter  ™jj«P««»*»n*»- 
how  trivial  the  circumstance,  or   how  utterly  unconnected 
with  the  cause  of  loss,  still  the  assured  will  be  precluded  from 
recovering  on  the  policy.     And  the  rule  is  the  same,  even  in 
oases  of  misrepresentation  from  ignorance,  accident,  or  mis- 
take, if  the  fact  were  material  to  the  risk,  however  foreign  to 
tbe  cause  of  loss.  ^    Thus,  if  the  assured  represent  that  the 
ship  or  goods  are  neutral  property,  and  they  are,  in  fact, 
enemy's  property,  he  shall  not  recover  even  for  a  loss  occa- 

(b)  Doer  OD  Repreaentationa,  79.     2       {d}  PawaoA  «.  Wataon,  Cowp.  787. 
Duer  Ina.  0S9.  See  also  Ffllis  v.  Bruttoo,  Park  on  Ids. 

(c)  Ibid.  80, 83.    Manhall,  4Si,   Paxlc,    414.  8th  ed.    1  PhilUpa,  Ins.  266. 

406.  8ih  ed.  and  Boberts  9,  Fonneraau,  * 

there  otted.   ^  3  Kent  (dih  ed.)  263.  > 


1  8  Keat  (llh  «d)  983. 
VOL  I.  43 
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Bapwenttioas  aioned  bv  shipwreck,  whether  the  mw-staternent  were  made 

fymiiwnn-  tbroogb  mistake,  or  from  design  to  deceive,  (e) 
oTwhwh^niil        ^^  ^^^  polidy  be  avoided  by  a  mere  miorepresentatioD,  with- 

rei^jeMMrtaticn  •q^j  actual  fraud,  the  assured  is  entitkd  to  a  return  of  pre- 

poticy.  mium.  (/)    If,  however,  the  representation  were  false  within 

S02  *  his  own  knowledge,  and  made  with  the  intention  to  deceive, 

Si^STno  Sr^  this  fraud  will  disentitle  him  to  a  return  of  premium,  (g")  * 

tata/ fraud,  the 

uuedtoara-  $191.  Positive  representations  have  been  frequently  anb- 
mhun:  ^rr,  divided  into — 1.  Affirmative;  2.  Promissory. 
¥i^ere  there  k.  ^^  affirmative  positive  representation  avers  the  actnsl 
■entatKHw  are  existence  of  the  fact  to  which  it  relates ;  a  promissory  positive 
^irwuuiv€  f^  rq)resentation  asserts  positively  that  such  fact  shall  or  will 
^'**^'*^'       thereafter  exist. 

The  distioctioo,      Thb  distinction,  however,  is  one  more  of  form  than  sub- 
sabstanUai.        Stance ;  as,  in  fact,  most  positive  representations,  even  when 
in  terms  affirmative,  in  effect  are  promissory. 

Thus,  where  it  is  represented  that  a  vessel  'is  neutral,  or 
has  a  license  to  trade,  or  has  a  certain  armament,  or  a  certain 
kind  of  cargo,  the  mere  affirmation  of  these  facts  as  existing 
at  the  timcj  is  unimportant ;  it  is  the  implied  promise  that,  as 
far  as  depends  on  the  assured,  they  shaU  continue  unchanged 
throughout  the  duration  of  the  risk,  that  alone  gives  value  to 
the  representation. 
Repreienta.  Thus,  to  take  an  instance  in  point.     In  the  case  of  Paw- 

lu^au^ia  son  V.  Watson,  the  representation  made  by  the  broker  in 
£w  iTeStet^  efiecting  a  policy  on  the  ship  was  in  these  words :  "  Ske 
mounts  twelve  guns  and  twenty  men.^^  Although  affirmatioe 
in  point  of  form,  it  is  plain  that  this  representation  was  prom- 
issory  in  its  meaning ;  for,  when  the  policy  was  effected,  the 
ship,  which,  as  appears  by  the  report,  did  not  sail  for  a  month 
afterwards,  had  not  a  single  gun  or  man  on  board :  so  that 
the  representation,  unless  construed  to  refer  to  a  future  event, 
was  false  when  made.  The  whole  judgment  of  Lord  Mans- 
field plainly  shows  that  he  took  it  to  be,  what  undoubtedly  it 

(e)  Per  Holt,  C.  J.,  SldDner*8  Rep.  397.  (/)  Tyler  v.  Horae,  Part:,  497.  8lh  ed. 

Marshall,  432.  Park,  403l  Sth  ed.  Lynch  Chapman  v.  Fniaer,  ibid.  4S6. 

'                           e.  Durnsford,  14  East,  494    Lynch  9.  (^)  Fetse  v,  PaikmaoB,  4  Taunt.  639. 

HamOton,  3  Taunt.  36. 
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19788,  not  a  mere  assertiim  of  the  actual  force  of  the  yeasel  at  KmateotatioBs 
the  itme^  but  a  stipulation  that  she  would  aail  with  the  arma-  Somw5ran- 
mcnt  described  on  the  voyage  insured,  (h)  l^^JhSh  ^ 

*Had  the  representation  just  stated  been  thus  expressed  :  ^o'SaTuhB*^ 

**  She  is  to  (or  "  She  will ")  mount  twelve  guns  and  twenty  po^cy• 

men/'  it  would  have  been  an  instance  of  a  representation       *503 
promissory  in  lerms  as  well  as  in  effect.    * 

It  is  an  important  question,  whether  there  is  any  difference  is  there  any 
between  an  affirmative  representation  and  a  promissory  repre-  fweenaprom- 
sentation,  as  to  the  ground  on  which,  if  false,  they  will  avoid  SSmaSve^ 
the  policy.     In  other  words,  whether  the  positive  nUsrepre'  P^****^**!!* 
senUUian  ef  a  future  fact^  materiai  to  the  risks^  will  just  as  oa  wtucMf 
much  avoid  the  policy,  in  the  absence  of  actual  fraud,  as  the  l^J  ^e^  ^^ 
positive  misrepresentation  of  a  past  or  exiting  fact^  equally  P<>^y? 
material. 

The  distinction  seems  first  to  have  been  taken  in  the  Nisi 
Prius  case  of  Plinn  v.  Tobin^  tried  before  Lord  Tenterden ; 
of  which  the  facts  are  shortly  as  follow :  — 

In  order  to  induce  an  underwriter  to  effect  an  insurance  on  Fiinn  »  ToWn, 
a  ship  about  to  sail  with  a  cargo  of  rock  salt,  the  broker  era-  \^^^^ 
ployed  to  effect  the  policy  represented,  falsely  but  not  fraud- 
ulently, that  <<  the  ship  would  arUy  take  fifty  or  sixty  tons  of 
rock  saltj  which  would  put  her  in  light  ballast  trim.^^   The  ship 
sailed  the  day  after  the  policy  was  signed,  with  160  tons  of 
rock  saU  on  board,  being  a  full  and  very  heavy  cargo.    The 
counsel  for  the  plaintiff,  though  they  admitted  that  the  misre* 
presentation  ofpastfaUs  might,  if  false,  avoid  the  policy,  even 
without  actual  fraud,  yet  contended  that  the  misrepresentation 
of  facts  which  are  hereafter  to  happen,  being  properly  a  matter, 
of  stipulation  and  contract,  could  not  have  that  effect,  but 
must  be  inserted  in  the  policy  before  the  underwriter  could 
rely  on  its  falsehood  as  a  defence. 

Lord  Tenterden,  without  in  terms  adverting  to  the  dis-  obeemicioiu  of 
tinction  thus  taken,  said  to  the  jury,  "  I  think  the  defendant  J^lf^*"**^ 
in  this  case  will  not  be  entitled  to  a  verdict,  unless  he  satisfy 
the  jury  that  there  was  9l  fraudulent  misrepresentation  of  the 
cargo  the  ship  was  to  carry.    If  he  does  so,  the  plaintiff 
cannot  recover :  but  the  mere  fact  of  a  misrepresentation. 


(h)  See  Daer  oo  Repraeentatioos,  note    have  adopted  the  langnafe  of  tbii  able 
ix.  19S.    ^  S  Doer,  los.  057,  et  seq.  \    I    wriler  a]moft  without  a  change. 
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BsprMentatioM  without  fraud,  will  not  be  enough  to  prevent  the  plaintifrs 
fraa  warraa-  reeovering ;  for  the  contract  between  the  parties  is  the  policy, 
oTwhich'mi  ^hich  is  in  writing,  and  cannot  be  varied  by  parol.  No  d£^ 
I^SrSiB^**   /e»cc,  ^iherefare^  which  turns  on  showing  that  ike  contract  teas 

potioy. different  from  that  eoniamed  in  the  policy^  can  be  admitted; 

«-504       andthisis  the  effect  of  any  defcTice  turning  on  the  mere  fact  4^ 
misrepresentation  without  fraud.^^  (t)  ^ 
Remarics  of  Although  it  is  not  Btated  in  the  report  that  Lord  Tenter- 

den.  den,  in  laying  down  these  broad  and  sweeping  positions,  in- 

tended to  limit  them  to  the  case  of  promissory  repre$enia' 
tionSy  or,  in  other  words,  representations  of  future  fin^ 
material  to  the  risk ;  yet,  from  what  took  place  before  his 
lordship  in  a  subsequent  trial,  on  the  same  p(^cy,  against  a 
different  underwriter,  it  appears  probable  that  his  words  most 
be  understood  with  such  limitation. 
Fiiim  V.  He<id-  In  this  case  his  lordship,  in  terms,  took  the  distinction  in 
694.'  '  question,  and  advised  the  jury  to  find  for  the  defendant  if 

uken  by^rd  ^^^Y  thought  that  a  material  misrepresentation  was  made  by 
uTMia^effect  ^^®  broker  as  to  the  quantity  of  rock  salt  actually  an  board 
of  affirmative  (j.  e.  if  they  thoiight  the  representation  affirmative,)  but  to 
repreaentatioQ  find  for  the  plaintiff*  if  they  thought  that  the  representation 
^u^^w^re  was  respecting  the  cargo  e^cpeded  to  be  shipped  (t.  e.  if  they 
b«fwit^t^*  thought  the  representation  promissory.)  {j) 
actual  fraud.  Jt  may  be  taken,  then,  that  his  lordship,  in  the  observa* 

tions  made  by  him  in  Flinn  v.  Tobin,  must  be  understood  as 
confining  them  to  the  sole  case  of  promissory  representations. 
ThiiidistinotioD,  Even  thus  limited,  however,  the  language  of  Lord  Tenter* 


uafuunder^  den  seems  to  be  opposed  to  the  principles  on  which  parol 

priiicipi«,  evidence  of  representation  has  been  admitted  in  any  case,  to 

be  irreconcilable   with   express  authorities  of  the   greatest 

weight,  and  to  have  been  tacitly  abandoned  upon  more 

mature  consideration  by  his  lordship  himself. 

The  principle  on  which  the  false  affirmation  of  the  actual 
or  past  existence  of  a  material  fact  avoids  the  contract  in 

(<)  Flinn  v.  Tobin,  1  lAood.  4t  Malk.       (>)  FUaa  ••  Headlam,  9  B.  &  Cr« 
367.  OM. 


>  See  Whitney  9.  Haven,  13  Mass.  1*72 ;  Bryant  v.  Ooeaa  Ins.  Co.  23  Pick.  200^ 
205|  cited  aimU^  498,  in  note;  Rice  v.  N.  Eng.  Mar.  Ins.  Go.  4  Pick.  499;  Alstoo  v. 
Mechanics  Mat  Ins. Co.  4  Hill,  880 ;  fotlt^  SUB,  in  note;  8  Doer,  Ins.  749^  et  seq.  in 
notevi. 


OR  ALLB0ATIO  WAISl.  009 

leases  where  there  is  no  actual  fraud,  is,  that  the  underwriter  ^^^^f^^J^ 
onlj  engaged  to  be  liable  upon  the  faith  that  such  fact  from  warran. 
existed,  so  that  the  falsity  of  the  statement  is  either  a  fraud  ^^^faS^nJs. 
as  to  him,  and  therefwe  a  constructive  fraud  in  the  assured  ;  S^^^^TiSb*^ 

♦or  else  the  breach  of  a  condition,  which  had  impliedly  be-  v^y- 

oorae  one  of  the  terms  of  the  contract.  Whichever  ground  be  *  505 
assumed,  it  is  evident  that  it  must  apply  equally  to  the  case 
in  which  the  assured  falsely,  though  not  fraudulently,  affirms, 
in  positive  terms,  that  some  material  fact  shall  or  wUl  here- 
after exist ;  in  this  case  the  basis  of  the  underwriter's  liability 
is  the  future  existence  of  the  fact :  the  falsity  of  the  positive 
statement,  that  the  fact  will  exist,  is  just  as  much  a  fraud 
upon  him,  or  as  completely  a  breach  of  the  sole  condition  on 
which  he  engaged  to  be  liable,  as  the  falsity  of  the  statement 
that  the  fact  had  existed,  or  was  existing ;  on  principle,  there-  ^  byautBo^. 
fore,  there  seems  no  ground  for  this  distinction,  and  it  is  also 
quite  irreconcilable  with  previous  authority,  (k)  Without 
fiitiguing  the  reader's  attention  by  a  full  citation  of  all  the 
cases  relating  to  representations  strictly  promissory ^  in  which 
the  doctrine  of  the  courts  has  been  that  such  representation, 
although  made  in  good  faith,  must  be  substantially  complied 
with,  in  order  to  sustain  the  policy,  I  will  state  a  decision 
to  this  effect  of  the  highest  English  tribunal,  {^resided  over 
by  the  highest  English  legal  authority. 

A  policy  on  ship  and  goods  from  Nassau  (New  Providence)  Dennistoaii  e. 
to  Qyde,  (in  Scotland,)  was  effected  on  the  18th  Tune,  1814 ;  ^'c^^ 
on  that  occasion  the  broker  showed  the  underwriters  a  letter,  ^'    . 

,  .  The  miirepre- 

dated  the  3d  April,  and  received  by  the  owners  the  day  aeatatioa  of  a 
before  the  policy  was  effected,  in  which  it  was  stated,  ^^  The  'materiaHoUie 
Brilliant,"  the  ship  insured,  ''wiU  saUan  the  1st  of  May;''  ^cjTuJ^ 
in  point  of  fact,  it  turned  out  that  the  ship  had  sailed  on  the  ^°^  ^udaieiit 
20th  April,  and  on  the  11th  of  May  had  been  captured  by  an 
American  privateer :  but  these  facts  were  wholly  unknown 
to  the  parties  by  whom  the  representation  was  made. 

At  the  trial  of  the  appeal  in  the  House  of  Lords,  it  was 
contended  for  the  plaintiff,  that  the  statement  of  a  future 


(i)  See  tiw  ones  Sleel  •.  Laef  ,  3  effect  ooOeeted  by  Mr.  Doer,  Lecdire  on 

Xkuat  285.    Feiie  v.  Parkinfloii,  4  Taunt  Bepreaetttationay  oole  iv.  124  - 130,  and 

630.    Edwaida  9.  Foocner,  1  Camp.  530.  aee  ibid,  note  ix.  130-156.    ^2  Doer, 

DenniilooB  9.  Lillie,  3  BUfh,  P.  C.  KB.  Im.  097,  et  aaq.  > 
See  abo  the  Abmwm  eaeaatothe  aane 

43  ♦ 
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RepreMfKatkmfl  event,  8uch  as  an  intended  day  of  sailing,  could  be  no  mofe 

froaTwamiii-  ^han  an  expectation,  and  therefore  could  not  avoid  the  poliej, 

STtSSKl  unleas  fraadulent. 

ISoSTSie*'**  Lord  Eldon,  however,  held,  that  the  policy  was  aroided 

po^fey- by  the  misrepresentation.     "  There  is  a  difference,"  said  his 

506  *  lordship,  "  between  the  representation  of  an  expectation  and 
uSaoah^jjaid  ^^^  representation  of  a  fact.  The  former  is  immaterial,  but 
Sf»'*^'mi^  ^^®  latter  avoids  the  policy  if  the  feet  misrepresented  be 
tioo ofanM?.  material  to  the  risk."  (/) 

therapmenu-  This  case,  then,  is  an  explicit  authority  for  the  position, 
tioQ  of  a  fact     ^^^  ^  positive  promissoTy  representation  of  a  material  fact, 

will,  if  false,  avoid  the  p<^icy  though  no  actual  fraud  can  be 

alleged. 
Edwards  «.  So  where  a  representation  was  made  some  time  before  the 

Campb/dao.      ship  sailed,  to  the  effect  that  she  ^^  was  to  saU  "  with  convoy 

and  a  certain  armament,  so  that  the  representaUan  toes  both 

promissory  in  its  terms ^  and  related  to  an  actually  JiUure  fadj 
,  Lord  EUenborough  yet  held,  that  not  having  been  sabslaa- 

tially  complied   with,  it  avoided  the  policy,  though   made 

withoQt  actual  fraud,  (m) 
Lord  Tenter-         Upon  the  authority  of  previous  cases,  then,  the  distioctioa 
■eema  suboe-      assumed  by  Lord  Tenterden  appears  to  be  untenable ;  and, 
a^dofM^thiT  ^^  P^'"^  ^^  '^^^  *^  seems  on  further  reflection  to  have  been 
disUnctioa  t».     abandoned  by  himself.    Thus,  in  the  case  of  FUnn  ».  Head- 

tween  the  eflect  .  .         -      "^  ^  .   i       % 

of  the  misrepre-  lam  already  referred  to,  as  it  appeared  on  the  trial,  that  a 
wait  and  of  Certificate  had  been  shown  the  underwriter,  (at  the  time  the 
y^ '-      representatioH  was  made.)  that  the  ship  might  safely  proceed 

on  her  voyage  with  a  cargo  of  rock  salt,  his  lordship,  after 
stating  to  the  jury  the  distinction  now  under  discussion,  also 
told  them,  that  perhaps  the  underwriters  might  have  been 
guided  by  the  certificaiej  and  not  by  the  representation.  The 
jury  took  this  view  of  the  case,  and  said  they  thought  the 
representation  was  not  material.  The  court,  on  motion  for 
a  new  trial,  refused  to  disturb  the  verdict ;  and  Lord  Ten- 
terden, in  delivering  their  judgment,  said,  ^^  If  the  jury 
thought  that  the  defendant  took  the  irisk,  not  on  the  repre- 

507  •       sentation  ^hat  only  a  small  quantity  of  rock  salt  had  been, 

or  would  te,  put  on  boards  they  said  rightly  that  the  repre- 
sentation was  not  material."  (n) 

{I)  Dennisloan  v,  LOUa,  3  BUgh't  P.  C.       (m)  Edwai^  v.  FootMf,  1  Gamp.  S30. 
20S.  (m)  FVnn  v,  Btrndkan,  9  B.  ft  Cr.  OML 
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Not  a  word  was  said  by  his  lordship  as  to  the  distinction  ftepreseBtntions 

m  niwtjniriiiiihd? 

between  the  representation  of  past  or  future  facts ;  but  it  from  wainn* 
seems  to  be  tacitly  conceded  throughout  the  judgment,  orwhichmll 
especially  in  the  words  in  italics,  that  if,  in  the  opinion  of  J^^'JS^^"* 

the  jury,  the  underwriter  had  taken  the  risk  upon  the  assur-  policy. 

ance  that  only  a  smaller  quantity  of  rock  salt  would  be  put 
on  boardj  this,  though  the  statement  of  a  future  fact,  would 
yet  have  been  a  material  representation,  and,  if  false,  have 
avoided  the  policy. 

It  may,  therefore,  safely  be  laid  down,  as  the  conclusion  to 
be  derived  from  all  the  authorities,  that  the  positive  represeiu 
lotion  of  a  future  factj  material  to  the  risks  j  urillj  iffalse,  avoid  • 
ihe  policy^  though  it  may  not  be  actually  fraudulent.^ 

§  192.  There  is  a  great  distinction  to  be  drawn  between  Distmction  be- 
Buch  positive  promissory  representations  and  those  representa-  promissoiy  jie- 
lions  of  belief  or  expectation,  which  we  have  stated  as  a  dis-  f^ld^^^^^^Miie- 
tinct  class,  and  to  the  consideration  of  which  the  course  of  the  ™^ti^^ 
inquiry  has  now  conducted  us.     The  former  are  positive  en-  ^en- 
gagements that  certain  material  facts  shall,  or  will,  exist ;  the 
latter  are  merely  expressions  of  an  expectation  or  belief  that 
they  either  will,  or  do,  exist. 

The  former,  in  fact,  involve  a  stipulation,  that,  unless  facts 
take  place  substantially  corresponding  with  those  specified, 
the  underwriter  shall  not  be  liable  on  the  policy ;  the  latter 
imply  no  stipulation  of  the  kind,  and  their  falsification  accord* 
ingly  can  only  avoid  the  policy  in  cases  of  actual  fraud. 

A  moment's  consideration  will  show  that  this  distinction  is  False  state- 
wdl  founded ;  if  a  man  assures  me  positively  that  certain  j^^lHi^  ^ 
events,  over  which  he  has  a  control,  and  without  which  I  ^at«maL«m 
should  decline  entering  into  the  contract  with  him.  shall  take  ^}y  ^^^  ^^ 

policy  when 

place  in  a  given  way,  and  I  enter  into  the  contract  on  the  made  with  ao- 
&ith  of  that  positive  assurance,  it  seems  clear  that  such  state-  ^l^fui  jatentioa 
ment  must  substantially  be  made  good,  in  order  to  make  me  ^  ^^'^^^ 
^liable  on  such  contract.     If,  however,  he  merely  tells  me       *508 
that  he  believes  ot  expects  that  such  events  will  happen  in  a 
certain  way,  and  I  choose  to  enter  into  the  contract  upon  the 
mere  chance  of  such  belief  or  expectation  turning  out  well 


1  See  the  ea«M  cited  in  note,  011^  fi04. 
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BegMcntt^opg  founded,  I  have  no  right  to  be  released  from  my  contract  on 
fiom  warran-     its  proving  fallacious ;  for  its  failure  was  a  contingency  whicli 


ties — gRHiod 
oa  which  mk- 
representatioQ 
avoids  the 
policy. 


I  ought  to  have  contemplated  on  entering  into  my  contract.^ 
If,  indeed,  I  can  show  that,  toith  a  design  to  deceive  me,  be 
represented  himself  as  expecting  or  believing  that  which  he 
knew  at  the  time  to  be  impossible  or  uniruej  I  shall  be  released 
from  my  contract  on  the  ground  of  this  his  actual  fraud.^ 

And  the  result  would  appear  to  be  the  same  if,  with  the 
intention  to  deceive  me,  he  stated  his  belief  or  expectatioDof 
that,  with  regard  to  the  possibility  or  truth  of  which  he 
knows  nothing,  either  one  way  or  the  other. 
«  Thus,  if,  mth  the  intention  to  deceive^  the  owner  of  a  ship 
states  to  the  underwriter  that  he  believes  the  ship  to  be 
neutral,  knowing  nothing  on  the  subject,  and  having  no 
reason  to  believe  either  way,  the  better  opinion  would  seem 
to  be,  that  this  representation,  if  false,  would  avoid  the 
policy,  (o) 
hi  the  absoioe,       It  is  only,  howevcr,  when  made  with  the  intention  to  deceive 

however,ofany    .  •  i.  i    i-   <•  •  i 

wilful  intentioa  that  the  Statement  of  beuei  or  expectation  as  to  a  material 
untnielrtate^    f^ct  will,  in  any  case,  amount  to  a  representation,  so  as  to 

mentof  ez- 
Mctatioa  or  be- 
lief wHi  Dot, 
though  mate- 
riaL  affect  the 
luoerwriter's 
liability. 
Barber  «. 

Fletcbsr. . - — 

Dougl.  306. 

1  See3  Kent  (Sthed.)  282, 284;  2Daer,  Ins.  707; Bioev. New Eog. Marine loi Co. 
4  Pick.  439 ;  Bryant  «.  Ocean  Ins.  Ca  22  Piok.  200 ;  Whitney  v.  Haven,  13  Urn. 
172;  AUtonv.  Mech.  M.  Ins.  Co.  4  HiU,  330  ;  Allegre  v.  Maryland  Ins.  Co.  2  Gill  * 
John.  136.  Mr.  Justice  WiMe,  in  teference  to  the  declaiation  of  an  intenlku  bf  th 
assured  previous  to  the  policy,  in  Bryant  9>  Ocean  Ins.  Co.  22  Pick.  200, 205,  ssid, "  m 
it  was  not  afterwards  inserted  in  the  policy,  the  insurers  must  be  presumed  to  bsve 
taken  upon  themselves  the  risk  of  any  change  of  intention  ;  otherwise  they  wmU 
have  required  a  warranty."  Where,  at  the  time  of  efiecting  insurance  on  a  veod, 
the  assured  wrote  to  the  underwriter,  that  he  was  taking  in  paving  stones  for  baflaaCi 
and  should  fill  up  the  vessel  with  hay  for  New  Orleans,  but  instead  thereof  he  pat  in 
a  cargo  of  paving  stones  without  luiy,  thereby  increasing  the  perils  of  the  voya^; 
it  was  held,  that,  as  the  letter  vras  a  statement  of  the  inleiuiommereiy  of  the  tsBund, 
the  policy  was  not,  in  the  absence  of  fraud,  rendered  void,  there  being  no  evidence 
that  the  assured  was  not,  at  the  time,  taking  in  paving  stones  as  represented,  or  tkat 
he  did  ftoe  intend  to  take  in  a  cargo  of  hay ;  that  it  was  not  material  that  there  wtn 
other  sutements  in  the  letter  amounting  strictly  to  a  nprvafiKaltM,  and  that  the 
whole  was  understood  to  be  such  by  the  underwriters.  Bryant  e.  Ocean  Ins.  Co.  St 
Pick.  200.  See  the  able  criticisms  of  Mr.  Dueron  the  cases  above  cited.  2  Doer,  Isa^ 
665,  749,  et  seq.  in  note  vi 

•  See  SKent,  (5ih  ed.)  284;  Bryant  «.  Ocean  Ins.  Co.  28  PKk.  900;  OaniP* 
Smith,  3  Wash.  C.  G.  ISJ. 


(a)  Lord  Mansfield,  in  Pawson  v.  Wat-  454,)  and  of  Mr.  Daer  (note  zzriL  pp. 
son,  G>wp.  787,  laid  down  the  contrary ;  214, 216,)  [2  Duer,  Ins.  710,J  seem  noao- 
but  the  olseervations  of  lir.  Marshall  (p.    swerable  in  finvor  of  the  other  view. 
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avoid  the  policy,  if  tbe  fact  does  not  substantially  correspond  Beprewntations 

.^1    ^t_       *  4  A  aa  dirtiiigaWied 

witii  tne  statement.  from  wamn- 

Thusy  where  a  broker  employed  to  effect  a  policy  on  STwbShmS- 

oertain  ships    engaged  in  the  African  trade,  represented  J^'SJ^jTuie^^ 

that  they  were  "expected  to  leave  the  coast  of  Africa  in  poUcy. 

November  or  December,  "  when,  in  fact,  they  had  all  left  in 
May :  this,  though  very  material  to  the  risk ;  yet,  not  having 
been  made  fraudulently,  was  held  not  to  be  a  representation, 
but  a  mere  expectation,  into  the  grounds  of  which  the  under- 
writer ought  to  have  inquired  before  he  relied  on  it.  (p) 

*On  the  other  hand,  if  the  owner  of  a  s/Up^  meaning'  to  de-  *  509 
cf ire,  were  to  state  that  he  believed,  or  expected,  she  would 
sail  long  after,  or  long  before,  some  day  on  which  he  knew 
she  had  actually  sailed,  this  misrepresentation  would,  doubt- 
less, be  held  to  avoid  the  policy  ;^  if,  howev^,  the  owner 
of  goods  intended  to  be  embarked  on  board  the  same  ship 
were  to  make  a  similar  statement,  as  to  the  time  of  the  ship's 
sailing,  without  any  knowledge  either  the  one  way  or  the 
other,  such  statement  ought  to  be  looked  upon  as  totally  im- 
material ;  for,  coming  from  such  a  quarter,  the  underwriter 
must  have  received  it  as  the  mere  expression  of  an  opinion, 
and  if  he  meant  to  act  upon  it,  was  bound  to  inquire  into  the 
grounds  upon  which  it  was  founded,  (g) 

Not  only  is  this  principle  applicable  to  cases  where  tbe  EvenajNwiktM 

1  ,  «...  I  false  statement 

Statement  made  to  the  underwriter  is  in  terms  only  an  ex-  of  the  future 
pression  of  expectation  or  belief,  but  the  courts  have  extended  ^^^f^ 
it  to  cases  in  which  the  statement  is,  on  the  face  of  it,  a  ^o^J^J^JS* 
positive  promissory  representation  or  explicit  engagement  for  ter,  if  made  by 
the  existence  of  future  facts;  and  they  have  held  that,  where  has  no  oonnao- 
this  is  made  by  parties  who  have  no  interest  in  the  subject,  ^troi  ovot, 
or  control  over  the  event  to  which  the  ^tement  refers,  it  ^Ji^*£j  ^** 
shall  be  construed  merely  as  an  expression  of  opinion,  which  gag^s- 
imposes  no  duty  of  substantial  compliance,  and  whose  erro* 
neousness  cannot,  at  all  events  in  the  absence  of  fraud,  avoid 
tbe  policy. 

(p)  Barber  v.  Fletcher,  Dougl.  306.   It  ley  ia  Bridget  v.  Hunter,  1  Maule  dc  SeL 

appears  from  the  report  that  there  was  no  19. 

allegatjon  of  actual  Inud.    See  also  the  {q)  Doer  on  fUpieaentatioiia,  90^  90, 

remarks  made  on  this  case  by  Mr.  J.  Bay-  97.    ^2  Duer,  Ins.  706, 709.  \ 


Duar,  Int.  706^  709. 
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B«gaM^Btioo0  Thusi  where  a  broker,  employed  to  effect  a  policy  aa  goois, 
fiom  wamo-  for  a  party  who  had  no  interest  in  the  ship,  represented  tbt 
^^i^iSh^  '^  ^be  shipi"  which  was  then  at  Lisbon,  "  was  to  sail  in  a  fas 
^^^^^'^^^^    daysy^  and  the  ship  did  not,  in  (act,  sail  for  a  month,  Laid 

po^'cy- Ellenborough  held,  that  this  statement,  though  undoubtedlj 

v'TI^  ^'lo  ™^^®'i^I  ^^  ^^  risks,  must,  from  the  fact  of  its  having  beea 
Emu  415.         made  by  the  owner  of  the  goods,  who  had  no  control  ots 

the  time  of  the  ship's  sailing,  be  regarded  merely  as  the  ex* 
510  *       *pres8ion  of  a  probable  expectation,  which,  as  it  appeared  to 

have  been  made  bond  fide,  could  not  avoid  the  policy,  (r) 
Wheaever,  Wherever,  in  fact,  from  the  position  of  the  parties  and  the 

DYMII  tlM  DOS'  ^ 

tKNi  of  the  pai^  whole  circumstanccs  of  the  case  it  is  evident  that  a  statement, 
¥^e  ciroum.  though  %n  terms  a  direct  and  positive  assertion,  must,  in  fact, 
oiutt^k^ew?  be  regarded  as  a  mere  expression  of  expectation  or  belief,  it 
dent  that  a        will  be  SO  construcd.^ 

■tatement, 

thoagfa  in  terma  Thus,  a  broker  employed  to  prtx^ure  an  insurance  on  a  ship, 
^Uve  anei^  for  a  homcward  voyage  ^'  from  Su  Petersburgh  or  Cronstadt 
fi^  SI'^S^-  ^^  London,"  in  order  to  induce  the  underwriter  to  taks  the 
edaaamere     insurance  as  a  summer  risk,  told  him,  on  the  13th  of  June, 

ezpraaBKMi  of       ,  7  ~*      7 

on^tatioo  or    just  before  the  policy  was  effected, ''  the  ship  has  sailed  som 
ao  oooatrued.      time,  (L  e.  from  London,)  and  mnst  now  be  ai  OoUenburgk 
qS^^  ^'       There  is  a  cargo  ready  for  her  (f.  e.  at  Cronstadt,)  oMlikit 
3  Campb.  3ia    sureto  be  an  early  ship.^^    The  ship,  which  in  feet  did  happen 
to  be  at  Gottenburgh  when  this  statement  was  made,  on  sailing 
thence,  soon  afterwards,  for  Cronstadt,  found  no  cargo  ready 
for  her  there  ;  and  in  consequence  of  the  delay  thus  caused, 
did  not  begin  her  homeward  voyage  from  Cronstadt  to  Lon- 
don till  after  the  winter  risk  had  begun.     It  was  contended 
that  this  avoided  the  policy ;  but  Lord  Ellenborough  held  that 
it  did  not,  as  the  statement  must  have  been  understood  by 
the  underwriters  to  mean  nothing  more  than  the  expression 
of  a  probable  belief  that  a  cargo  would  be  ready  for  the 
ship  at  Cronstadt,  so  that  she  might  be  expected  to  be  an 
early  ship,  (t) 

(r)  Bowden  v,  Yaugham,  10  fiaat,  415.       (s)  Hubbaid  v.  Qlover,  3  Camp.  311 


1  See  Rioe  9.  NewEagknd  Marine  Ina.  Co.  4  Pick.  430;  8  Diier,Ii».flM; 
Alaop  9.  Coit,  12  Maaa.  40. 

The  statement  of  an  opiuion,  aa  to  the  oooatructkn  of  the  terma  of  the  policy,  ^ 
not  defeat  it,  though  miataken.  Astor  v.  Union  Ina.  Co.  7  Cowen,  302.  See  Deou- 
aon  p.  Thooiaatoii  Mutual  Ina.  Ck>.  90  Maine,  125. 
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Lord  EUenborough,  after  repeating  the  terms  of  the  state-  RepresentatioDs 
ment,  said,  <'  of  these  circumstances  only  the  first  (t.  e.  the  2h>in  wiuran- 
time  of  the  ship's  sailing  from  London  on  her  outward  voy-  or^JiS^Sil 
mge)  could  be  considered  as  within  the  broker's  own  know-  representatton 

^  avoids  uio 

ledge,  and  that  was  true.     The  next  was  likewise  true,  though  policy. 

only  matter  of  probable  conjecture  ;  for  the  ship  had  reached 
Gottenburgh  some  days  before.  He  said,  in  unqualified 
terms,  that  a  cargo  was  ready ;  but  ihis^  from  its  very  nature, 
vfas  only  the  subject  of  expectation  and  belief. '^^ 

♦This  principle  of  decision  applies  a  fortiori,  where  it  also       #  sn 
appears  from  the  very  terms  in  which  the  statement  is  made, 
that  the  broker  cannot  intend  it  to  be  taken  as  a  positive  as- 
sertion of  the  existence  of  a  fact  within  his  own  knowledge. 

Where  a  broker,  employed  to  effect  an  insurance  on  a  ship  5fe""3iai5' 
on  a  homeward  voyage,  "  at  and  from  Messina,  fo  her  port  or  JforUon  where 
ports  of  discharge  in  the  Channel,^*  stated  to  the  underwriter  /f^tktvtr^* 
at  the  time  of  effecting  the  policy,  "  that  the  ship  was  then  {STlutenlw? 
{28th  June)  either  near  Messina,  or  at  Messina,  or  on  her  \^  ^iJ^teStod 
homeward  voyage  ;  '^  and  it  turned  out  in  fact  that  the  ship,  »<>  convey  tiie 
although  she  had  sailed  from  London  a  fortnight  before  this  b«nef  of  the 
statement  was  made,  yet  had  not  sailed  from  Falmouth  till  ^Hne^j^*^ 
two  days  after  it  {i.  e.  on  80th  June)— Chief  Justice  Gibbs  JJ'xa^t! w. 
held  at  the  trial,  and  the  Court  of  Common  Pleas  confirmed 
bis  decision,  that  this  was  not  a  positive  representation,  but 
merely  the  expression  of  an  opinion  formed  by  the  broker 
from  knowing  the  time  at  which  the  ship  had  sailed  from 
London :  and,  therefore,  that,  although  if  he  had  stated  it 
positively  as  a  feet,  it  might  have  bound  the  assured  to  a  sub- 
stantial lK>mpIiance ;  yet,  as  he  merely  stated  the  ship  to  be  in 
one  of  three  situations,  and  did  not  allege  specifically  in  which, 
the  very  form  of  the  statement  itself  showed  that  it  was 
merely  to  be  taken  as  the  expression  of  a  computation,  which, 
though  erroneous,  could  not  avoid  the  policy  in  the  absence 
of  fraud,  (t) 

If,  however,  the  form  of  statement  is  positive,  then,  al-  ir,  however,  tbe 

lonn  oi  state* 

though  the  error  may  merely  consist  in  a  wrong  computation  ment »  poei- 
from  facts  truly  communicated,  the  positiveness  of  the  state-  thou^  the  er- 
ment  will  tic  the  assured  down  to  a  substantial  compliance,  J^JiSlt  m"?^ 
and  its  falsehood,  in  fact,  will  avoid  the  policy.  ^"^'^^"iJl!^* 


(I)  BifaM  9,  Faath— tone,  4  Tuuit.  867. 
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Bepreaeiitatioos  TbuB,  where  a  broker,  having  been  inforoied  that  a  diip 
fi!>m'vmTOii-  was  seen  in  the  Delaware  five  days  after  she  had  sailed  from 
STwhSh  mi  N®w  York,  understood  this  to  mean,  as  by  the  usage  of  Ine^ 
'^^Jl^^*^    eantile  men  it  well  might,  five  days  after  she  had  sailed  from 

poticy. Sofndy  Hooky  which  he  knew  to  have  been  on  the  Gih  of  Ik- 

#512       cember^*  and  consequently  stated  as  a  positive  fact  that  the 

SSlIS™""^  ^'^^P  "  ^^  *^^  *^^  ***  ^  Delaware  on  the  lUh  of  Decemr 
tiveneas  ofthe  ber ;"  this  was  held  to  be  a  representation  which  must  be  sob- 
tie  the  a«ured  stantially  complied  with ;  although  it  was  shown  to  be  a  men 
gSmtLi^co^^  mistake,  arising  .from  the  fact  that  the  party  giving  the  in- 
222^^^^^  formation  to  the  broker,  meant  that  he  had  seen  the  ship  five 
material,  Wm  days.  after  she  had  sailed,  not  from  Sandy  Hook,  but  from 
noiicy.  New  York  quay,  which  was  some  days  previously,  {u) 

Yimr^VoQ^  ^^  ground  of  distinction  between  these  two  classes  of 
^^*  cases  is,  that  from  the  one  mode  of  statement  the  underwriter 

^^Soa  bL^^    ^^^^  necessarily  have  inferred  that  the  assured  did  not  mean 
tw^  these      to  affirm  the  fact  positively ;  and  from  the  other  he  must  equally 
have  inferred  that  he  did. 

In  cases  of  the  former  kind  the  underwriter  ought  not,  m 
a  cautious  man,  to  take, the  risk,  without  inquiring  into  Ae 
groiuids  of  the  expectation,  belief,  or  opinion,  which  the  a»> 
sured  states  that  he  entertains ;  if  he  does  not  do  this,  bat 
rests  -satisfied  with  the  statement  made,  the  law  presanm 
that  he  relies  and  acts  exclusively  on  his  own  judgment,  and 
has  no  right  to  complain  of  the  consequences  of  faavkf 
done  so. 

Statements  of  §  193.  A  third  class  of  representations  are  those  ia  which 
founlld^!^^^^  ^^^  assured  neither  states  positively  the  actual  or  future  exisi- 
rttens*OT°Com-  ^"^^  ^^  *  ^^^  ^^^  ^^  belief  or  expectation  of  its  existenoc ", 
monications  of  but  either,  1 .  Qualifies  his  statement  by  adding,  that  it  is  made 
tioa  in  exteruo,  ou  the  information  of  others  ;  or,  2.  Merely  submits  tbe  infac- 
pai^maJdn^  matiou  in  its,  whole  extent  to  tbe  underwriters,  leaving 

Samiii  compii-   *®  ^^^^  ^^^^^  ^^"  coDclusions  from  it.  (tj) 

mne.  Iq  these  cases  the  assured  is  not  bound  to  any 

Tbeaasaredm  ,.  .  i_    ..  *       t       .  i      -.  « 

these  cases  is  Compliance  with  the  statement  made,  he  is  only  doquq  %d 
^x^trMhff  show  that  such  statement  corresponded  with  tbe  informalioii 
oqi/^UmT*     he  really  received ;  in  other  words,  he  is  not  ansvrerable  fss 

truth  with 
which  be  jioMt 


(«)  ITDoweUv.  FktMr,  Duogl.  200.  («)  Doer  cq  PijMiwmmiiMf^  fo,  R, 
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the  truth  of  the  facts j  but  only  for  the  truth  with  which  he  has  ^^^?r^"^^P? 
siaied  the  information  received ^  from  wwnn- 

*If,  however,  the  information  so  communicated  by  the  IfTwh^hrai*. 
assured  to  the  underwriter  proceeds  from  an  agent  of  the  U^^JmSIc***^ 

assured,  whose  duty  it  was  to  give  the  intelligence,  the  assur-  v^Jcy- 

ed  is  just  as  responsible  for  the  truth  of  the  information  as  he      *  513 
'would  be  for  the  truth  of  a  positive  representation  made  by 
himself  of  the  same  facts.^ 

The  principle  here  is,  that  what  is  known  to  the  agent  is 
impliedly  known  to  the  principal  {w) 

The  following  case  illustrates  this  principle. 

One  Thomas  a  corn-factor  at  Hartland  (in  Devonshire)  in  Where  the  m- 
pursuance  of  orders  received  to  that  effect,  shipped  a  cargo  mauicated  to 
of  oats,  on  the  16th  of  September,  to  a  consignee  at  Ports-  {^"^iJjS^ 
mouth,  on  account  of  the  assured.     The  same  day  he  wrote  riUS^fiSShii 
to  an  agent  of  the  assured  at  Portsmouth,  stating  that  he  had  a«eot,  and 
that  morning  shipped  the  oats  ;   that  the  ship  had  sailed  im-  nnintentioiudiy 
mediately  ;  but  that  he  was  afraid  the  wind  was  coming  from  mUei^ng^ 
the  westward,  and  would  force  her  back  :  he  also  the  same  I***™,*?^?^ 

'  tenal  point, 

day,  wrote  to  the  same  effect  to  another  agent  of  the  assured  thi»wili  avoid 
in  London,  directing  him  to  effect  an  insurance,  and  adding  FitxherbeAv 
these  words  :   *^  I  wish  the  whole  were  safe  to  hand.     The  £tep.  i^    ' 
weather  appears  stormy."    These  letters,  though  written  on         '^ 
the  16tt,  did  not  by  course  of  post  leave  Hartland  till  1  p.  m. 
on  the  17th;  early  on  the  morning  of  which  day   Thomas 
knew  of  the  loss  of  the  ship,  which  had  been  driven  back  by 
the  wind  and  wrecked  on  the  night  of  the  16th  off  Hartland 
pier. 

He  did  not,  however,  send  any  further  information  to  the 
London  agent,  who,  having  on  the  morning  of  the  26th 
received  the  letter  which  left  Hartland  on  the  17th,  and  also 
an  order  from  the  assured  to  procure  an  insurance,  submitted 
thes^  letters  to  the  underwriters  as  his  instructions,  and  upon 
them  procured  a  policy  to  be  effected  on  the  oats,  *^  lost  or 
not  lost,  from  Hartland  to  Portsmouth." 

(w)  Gladstoiy  V.  King,  1  Maule  &  Sel.  37. 


>  Tidmanh  9.'  Washington  F.  dc  M.  Ins.  Co.  4  Uasoi^  439 ;  2  Oner,  Ins.  703, 
et  wq. ;  WiHiams  «.  Delafield,  3  Cainea,  3S9. 

•  See  2  Doer,  Ins.  70S,  et  seq. ;  Baggies  v.  Gen.  Int.  Ins.  Co.  4  Mason,  75;  S.  C. 
l2Wbeaton,40». 
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BementatioiM  It  was  cohlend^,  on  the  part  of  the  underwriterai  that  this 
fiUT^Inma.  policy  WBS  void  '^  on  the  ground  of  misrepreseDtation  : "  and 
oawhiSim'!^  ^^^  court  held  that  it  was  so,  on  the  principle,  that  though 
'^P^^^|^|2||^^*°<^    *tbe  assured  himself  was  innocent,  yet  as  he  had  built  his 

policy. ittforniation  on  that  of  his  agent  (Thomas,)  and  the  agent 

*514       had  been  guilty  of  misrepresentation,  the  assured   himadf 
ought  to  suffer  for  it.  (x) 
BenMriu  of  The  nature  of  the  misrepresentation  itself  is  thus  slated 

in  this  case  by  Lord  Mansfield :  **  This  poliey  was  effected  by  misrepie- 
sentation,  because  the  underwri^r  was  warranted  on  the 
information  of  the  agent  (i.  e.  Thomas)  to  take  for  gramied 
that  on  the  17th  of  September  at  1  o'clock  "  (the  post-time  at 
Hartland),  *^  the  ship  was  safe  ;  for  the  agent  gave  an  account 
of  the  ship  being  loaded,  but  said  nothing  at  all  of  what 
had  happened  to  her."  Then  there  was  strong  ground  *'  to 
believe,  on  this  Utter ^  that  she  was  safe  when  the  post  came 
away,  (y) 
So  mhrepra-  So  where  merchants,  residing  in  this  country,  had  received 

tajned  in  the      bovck  their  correspondents  abroad  several  letters  relating  to  a 
Sftwmti-^^  risk,  on  which  they  wished  to  effect  an  insurance,  in  one  of 
pondeot  are  the  which  it  was  Stated  positively,  but  as  it  turned  out  falsely, 
tiona of  the  as-   that  the  ship  ^^  wiU  saU^^  on  a  given  day,  and  the  under- 
he  ahowRhem   writers  effected  the  insurance  after  inspecting  all  these  letters, 
wil^n^uin^      which  Were  communicated  to  them  by  the  merchants  as  their 
stractjeoB  to      instructions,  it  was  held  that  the  assured,  though   innocent 
themselves,  were  responsible  for   this   misrepresentation  of 
their  correspondents,  (z) 
Any  misrepre-        As  long  as  the  master  is  acting  as  agent  for  the  owner  in 
ooa^l^cDt  by  ^is  general  capacity  as  master,  so  long  it  is  his  legal  duty  to 
iraich'*wUL'int  ^^nimunicate  and  truly  represent  all  material  facts  connected 
be  laid  before     with  the  sbip ;    and  his  fraud  or  neglect  in  the  discharge 
ten  by  the  '     of  this  his  duty,  if  it  have  operated,  in  fact,  to  mislead  the 
operate'tomia-   underwriter,  will  avoid  the  contract  as  much  as  a  conceal- 
avdd^'        ment  or  misrepresentation  by  the  assured  himself,  (a)  ^ 

poUcy. 

{x)  Fitzherbert  v,  Mather,  1  T.  Rep.  {a)  Dennistoun  v.  Lillie,  3  Blight  P. 

12.    See  the  jadgment  of  fiuller,  J.  iUd.  C.  203.  • 

16.  (a)  Gladstone  v.  King,  1  MaaJe  &  Sd. 

(y)  Ibid.  15.  35.    Mr.  PhiUipa  (vol.  L  p.  341.)  cilee  the 


1  3  Kent,  (5th  ed.)  286. 
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*Sbct.  ni.   What  Represeniatums  are  material.  *  515 

^  194.  As  we  have  already  aeen,  when  no  actual  fraud  can  '^at  repreMn- 
be  imputed,  a  Representation,  although  false,  will  not  avoid  tenai. 
the  policy  unless  it  be  material.    It  becomes  important,  there-  Every  reprewn- 
fore,  to  inquire  what  it  is  that  makes  a  representation  mate-  dL^sd  mate. 
rial.     The  answer  is,  that  every  representation  is  to  be  deemed  ^t^!^x^^ 
material  which  there  is  just  reason  to  believe  determined  the  [feve  deiermm. 

•^  ,  ^    ed  the  under- 

underwriter  to  insure,  or  influenced  his  estimate  of  the  premU  wnterto  injure, 

^•y.   %  or  influenced 

tim.  {J>)  '  Ills  estimate  of 

The  test  of  materiality  is  the  probable  influence  of  the  states  ****  P««mium. 
merU  made  on  the  mind  of  the  vnderwriter.  It  is  not  absolute- 
ly necessary  that  the  fact  represented  should  have  any  direct 
bearing  on  the  state  or  condition  of  the  subject  of  the  propos- 
ed insurance ;  it  is  sufficient  that  it  either  in  fact  did  exert, 
or  may  reasonably  be  presumed  to  have  exerted,  an  influ- 
ence over  the  mind  of  the  underwriter  in  determining  him 
to  assume  a  responsibility  he  would  not  otherwise  have  un- 
dertaken. 

Thus,  where  a  London  merchant  induced  an  underwriter  ir,  in  fact,  it 
at  Leith  to  effect  insurances  on  two  of  his  (hips  engaged  in  ^  bave'detei^ 
the  whale  fishery,  at  eight  guineas  per  cent.,  by  representing  ^^^  ^dS?^ 
that  each  was  the  highest  premium  which  he  had  inven  for  writer  to  take 

.  ®        ...»         1  1  .  ,  ,         the  risk,  it  need 

insurances  on  the  same  risk  m  London,  and  it  turned  out  that  not  neceasaniy 
the  premium  in  fact  paid  by  him  to  the  underwriters  in  Lon-  aenu^'o^aiiy 
don  had  been  fifteen,  eighteen,  and  twenty-five  guineas  per  JSSectta«'5»e 
cent.,  and  the  Leith  underwriter,  on  this  srround,  refused  to  condition  of  tha 

.  ship,  or  the  na* 

pay  the  loss ;  the  Court  of  Session  in  Scotland  decided  against  ture  of  the  voy- 
him,  on  the  ground  that  "  the  statement  as  to  the  premium  snTbaid  v.  Hiu, 
was  not  a  misrepresentation  as  to  any  of  the  circumstances  at'  %^^'^  ^'  ^* 


case  oft  Buggies  v.  General  text.     Duer  on  Repreaentationis  20S  — 

hMereat  Ina.  12  Wheatoo,  400,  aa  eoiUrd  ;  313.  note  juvi.  ^  %  Duer,  Ina.  708,  et  aeq. 

bat  Mr.  Doer  satiafnctorily  shows  that  no  792  in  note,  y 

auoh  doctrine  can  be  deduced  from  the  (6)  See  1  Marsh.  4S0,    1  Philh'ps,  Ins. 

ease  cited,  but  that  the  law  in  the  United  221.    Duer  on  Repraaentationa,  71.    <  2 

States  aa  to  this  point  is  as  suted  in  the  Duer,  Ina.  OSO.  y 


>  N.  Toric  Bowsfy  Fire  Ins.  Co.  v.  M.  York  Ina.  Co.  17  WendeU,  390;  2  Doer, 
loa.  680 ;  Murgatroyd  «.  Crawford,  3  Dallas,  401 ;  New  York  Firemen's  Ins.  Ca  p. 
Walden,12Jolui.  617. 


n 


8M  OF  VliRBPSBSBNTATKUr, 

What  represen.  tending  the  sUtuMon  or  eondUian  of  the  ship^  or  nalttre  offk 
leriai.  '  voyoge^  wkick  could  affed  the  nature  of  the  risk  ;  "  but  the 

House  of  Lords,  on  the  motion  of  Lord  Eldon,  reversed  the 
judgnient  on  the  general  principle,  '^  that  every  misrepresen- 
516  *  tation  is  iiatal  to  a  ^contract,  which  is  made  under  such  circom- 
stances  and  in  such  a  way^  as  to  gain  the  confidence  of  ihe 
other  party,  and  induce  him  to  act  when  otherwise  he  wouU 
not."  (c) 

So,  where  the  first  underwriter  is  merely  a  ^'  decoy  dadt," 
the  exhibition  of  the  policy  with  his  signature  has  alirajB 
been  held  a  virtual  misrepresentation,  which  avoids  the  coo- 
pract  on  the  ground  of  fraud,  although  it  does  not  at  all  rebte 
to  the  situation  or  condition  of  the  subject  insured.  (cQ 
On^  other  So  entirely  does  the  materiality  of  a  representatioo  depend 

where  ihe  dim-  on  the  effect  it  produces  on  the  mind  of  the  underwriter,  that 
kof^ten^  even  where  it  states  facts  materially  affecting  the  nature  of 
Jj^IifcitOTfly"  the  risks,  yet  if  it  satisfactorily  appears  that  it  had,  in  all  pro* 
•PP^'V****  *  bability,  no  influence  on  tlie  judgment  of  the  underwriter,  its 
joauenced  the  falsity  wiU  be  held  not  to  avoid  the  policy.  Thus,  where  the 
ndErwYiter.V  ftict  Stated  was  '^  that  the  vessel  would  only  take  in  fifty  or 
the  F^y.  ^^^y  ^^^^  ^^  ^^^^  ^'^  which  would  be  no  more  than  ballast 
£"™VB^Cr  ^^™>"  ^**®  materialiiy  of  the  fad  thus  stated  was^  admitted  oa 
«3.  all  hands ;  bu]l  as  it  appeared  that  a  certificate  of  the  ship's 

fitness  to  proceed  on  her  voyage  with  a  cargo  of  rock  salt 
was  shown  to  the  underwriters  at  the  time  the  statement  was 
made.  Lord  Tenterden  told  the  jury  to  consider  whether  the 
underwriter  was  guided  by  the  certificate  or  the  representa- 
tion ;  and  the  jury,  under  this  direction,  having  found  for  the 
assured,  saying  they  thought  the  representation,  under  the  cir- 
cumstances, not  material,  his  lordship,  on  motion  for  a  new 
trial,  refused  to  disturb  the  verdict. 

This  case  conclusively  shows  that  though  the  fads  r(^ 
sented  may  be  material^  yd  the  representation  itself  will  not  it 
sOy  unless  it  of^pears  in  fad  to  have  influenced  the  judgmeiU  of 
>  the  underwriter,  {e)  ^ 

The  following  case  seems  to  afford  an  illustration  of  the 

(c)  Sibbald  v.  Hfll,  2  Dow'ft  P.  C.  26a       («)  Flian  v.  Headlam,  9  B.  4t  Cr.  390. 
{d)  Per  Loid  Eldoa,  ibid.  267.  <{  2  Duer,  Iiu.  681.  } 


1  See  ClaaoD  v.  Smith,  3  Waah.  G.  C.  156. 
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CRMiie  principle.     A  ship,  insured  **at  and  from  Lpndon  and  WimtveprMeft- 

Ramsgate  to  Nantes,  with  liberty  to  eall  at  Ostend/'  cleared  tenai. 

out  for  Qstend  only ;  but  measl  to  sail,  and,  in  Inct,  did  sail  pianeiiA  «. 

direct  for  Nantes,  with  fictitious  bills  of  lading  purporting  to  p^gifabi. 

*be  made  out  at  Ostend,  and  expressing  that  the  goods  were      *  517 

shipped  there.     It  was  held  that  the  ship's  sailing  direct  for 

Nantes  (though  contrary  to  the  implied  representation  arising 

from  the  terms  of  the  policy,  coupled  with  the  clearances  and 

bills  of  ladingf)  yet  did  not  avoid  the  policy ;    1.  because 

the  direct  voyage  to  Nantes  was  within   the  terms  of  the 

policy ;  2.  because  this  manner  of  making  out  the  clearances 

and  bills  of  lading,  from  which  the  implied  representation 

arose,  was  not  made  with  the  intent  to  deceive,  but  was 

merely  a  mode  well  known  and  generally  practised  at  that 

time  in  the  French  trade,  of  evading  the  French  revenue 

laws,  by  getting  English  goods  into  France  at  Ostend  duties, 

and  also  of  saving  the  light-house  dues  in  going  down  Chan- 

»el.  (/) 

The  case,  in  fact,  merely  shows  that  the  falsification  of  an 
implied  representation,  even  though  material  in  its  nature, 
will  not  avoid  the  policy  if  it  appears  that  the  underwriter 
placed  no  reliance  in  its  truth,  and  therefore  was  not,  in  fact, 
misled  by  it :  every  representation,  whether  express  or  im- 
plied, that  has  no  influence  on  the  terms  of  the  contract, 
being  justly  regarded  as  immaterial,  {g) 

When,  however,  the  (acts  stated  are  such  as  plainly  to  have  a  mimpiesea- 
a  direct  bearing  on  the  estimate  of  the  risk,  they  are  said  to  ^l^materSu* 
be  material ;  and  a  misrepresentation  of  such  facts  will,  in  all  {^'^Is  luvf'  ^ 
oases,  avoid  the  policy,  unless  the  assured  can  show,  to  the  direct  bearmg 
satisfaction  of  the  jury,  that  the  judgment  of  the  underwriter  of  the  risk)  will 
was  not,  under  the  circumstances,  influenced  by  the  misrep-  H^ Sl^roijoy 
r«enl.tion.  SS^StS" 

Thus  positive  representations  of  the  day  on  which  the  ship  ^^^|^J|^^^ 
has  sailed,  or  will  sail  (%),  or  on  which  she  was  last  seen  in  theu^^^nter 
safety  (t),  of  the  kind  of  armament  she  is  to  be  fitted  out  j^  J^noc  in- 

fluonoed  thens 
by. 

(/)  Planeh^  «.  Fletcher.  Doug!  251.  note  xhr.    ^2  Daer  Int.  881,  888,  683.  >.  ^^f^^ 
(^)  Mr.  liuahaU,  indeed  (tee  HarBhatt       (A)  Ffllis  v.  Bmttoo,  Pafk  on  In«.  414.  ^^"^^^  ^^''^^ 

on  Ins.  461.)  ruiget  this  case  under  a  8th  ed.    Dennistoun  v.  Lfllie,  3  Bligh*s  P. 

diflerBnt  principle ;  bat  the  ofaservmtioas  C.  208.    Amot  v.  Stewart,  5  Dow.  274. 

of  Mr.  Duer  ieem  conclusive  to  show       (i)  Maodowell  v.  Fraser,  Dougl.  200. 

Uiat  he  is  te  «Ror.    Duer,  160, 170»  171. 
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is  made  in  an- 
swer to  quea- 
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11  M.  9l  Wels. 
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*with,  the  oamber  of  mea  with  which  she  is  to  be  maimed  (/), 
and  the  nature  of  the  cargo  she  ib  to  carry  (ft),  < —  being  all  of 
them  statements  of  facts  manifestly  material  to  the  rkkii 
and  almost  necessarily  affecting  the  underwriter's  estimate  of 
it,  will,  if  false,  avoid  the  policy,  unless  the  assured  can  show 
concluuvely  that  the  underwriter  was  not  io  fact  influenoed 
by  them.^ 

In  the  absence  of  such  proofs  the  positive  representatioD 
is  presumed  to  have  materially  influenced  the  judgment  of 
the  underwriter,  and  will  avoid  the  policy  unless  substantially 
complied  with. 

In  all  cases  where  the  representation  is  noad^  in  reply  to 
inquiries  of  the  underwriter  touching  points  material  to  the 
risk,  the  representation  will  tivoid  the  policy  if  not  subetan- 
tially  true  ;  and  thus,  even  though  it  relate  to  facts  which  the 
assured  is  riot  bound  to  disclose,  as  the  age,  structure,  or  con- 
dition of  the  vessel,  and  generally  of  all  those  points  which 
are  included«ia  the  implied  warranty  of  seaworthiness  (Q,^ 
facts  themselves  material— the  representation  will  be  consid- 
ered to  have  influenced  the  mind  of  the  underwriter,  and 
therefore,  if  false,  will  avoid  the  policy.  (/)  ^ 

On  the  same  principle,  although  underwriters  at  Lloyd's 
are  generally  presumed  to  know  the  contents  of  Lloyd's  lisle; 
yet  if  a  positive  misrepresentation  be  made  of  some  bet 
material  to  the  risk,  as  of  the  time  of  the  ship's  sailing, 
although  the  truth  of  such  fact  may  be  ascertained  by  the 
underwriter,  by  merely  referring  to  Lloyd's  list,  still  the 
falsity  of  the  representation  will  be  held  to  avoid  the  policy; 
unless,  indeed,  distinct  and  aflirmative  proof  can  be  adduced 
that  the  underwriter  actually  did  inspect  the  lists. 

In  the  absence  of  such  proof,  the  presumption  will  be,  that 
he  relied  upon  such  representation,  and  not  upon  the  lists.  (•) 

Where  the  facts  represented  are  not  thus  manife^y  mate- 
rial to  the  risks,  a  presumption  as  to  the  materiality  of  the 

(»   Pawson  V.  Watson,  Cowp.  785.       (Q  Schoolbred  v.  Natt,  Put,  498,  tt 
Edwards  v.  Footner,  1  Camp.  530.  ed.    1  Phillips  on  Ins.  249. 

(i)  Flinn  v.  Headlam,  9  B.  &  Cr.  603.        (m)  Mackintosh  v,  Manball,  11  Utm. 

et  WeU.  116. 


1  See  cases  cited  ^Ate,  514,  in  note* 


*  3  Diier,  100.686^  680. 
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representation  may  be  founded  on  the  rate  of  premium.    If  JJj^'*^'^" 

*the  premium  is  much  lower  than  would  generally  be  required  tenai 

for  other  risks  similar  to  that  insured,  on  which  no  such  rep-       *519 
resentation  has  been  made,  the  fair  presumption  is,  that  the  ^®  12"^™'!!? 
representation  induced  the  underwriter  to  take  them  at  the  tjon,  if  doubt- 

lul  m&v  bo 

lower  premium:  if  the  premium  were  higher  than,  or  the  tested  by  the 
same  as,  usual,  the  presumption  would  be  the  other  way.  (n)  m|ui^[  ^^ 

If  there  is  any  doubt  as  to  the  materiality  of  a  representa-  And  is  a  ques- 
tion, it  is  a  question  which  falls  exclusively  within  the  province  fur  the  jury. 
of  a  jury,  (o)^ 

Whether  the  jury,  in  forming  their  judgment  on  this  point,  in  drtetmining, 
are  bound  to  draw  their  conclusions  simply  from  the  facts,  or  yet  undecided, 
whether  the  opinions  of  witnesses  of  experience  and  skill,  ^^'4* 
sach  as  underwriters,  insurance  brokers,  and  merchants,  may  ^^^  ^admi*. 
be  received  to  guide  their  judgment,  is,  as  we  have  already  J^^fSJiL* 
had  occasion  to  observe,  a  point  on  which  the  English  autho- 
rities are  not  agreed.    On  principle,  it  seems  to  me,  that, 
evidence  of  this  nature  is  as  properly  adduced  in  questions 
turning  on  the  materiality  of  a  representation,  as  the  opinions 
of  medical  men  are  taken  with  regard  to  the  consequences  of 
a  wound  in  criminal  cases,  or  that  of  shipwrights  with  regard 
to  the  seaworthiness  of  a  ship,  upon  the  evidence  of  survey- 
ors, (p) 

The  cases  in  which  the  point  has  arisen  have  been  almost 
all  cases  of  concealment,  and  on  this  account  will  be  more 
properly  examined  in  the  next  section ;  but  the  principles  on 
which  they  have  been  decided  are  quite  as  applicable  to  the 
subject  of  representation,  and  a  reference  to  them  is  therefore 
subjoined,  {q) 

(«)  See  as  to  presuiDptioiis  from  the  note  xxii.  and  the  ca«es  there  cited.    ^  H 

vmte  of  premium,  Court  «.  Msrtineau,  Duer,  Ina.  680, 090.  y 

3  Doogl.  161.      Bridget  «.  Hunter,  1  {p)  Aa  to  which  see  Beckwith  v.  Syde- 

Mavle  dE  Sel.  18, 10.  boiham,  1  Camp.  117. 

(•)  IfDowall  V.  Fraaer,  Doagl.  200.  (q)  The  eases  againtt  the  admissibility 

Shirley  «.   WilldnsoD,  Dougl.  306.   n.  of  the  evidence  are  Carter  v.  Boehm, 

Wflles  V.  Glover,  1  Bos.  4t  Pull.  N.  R.  U.  8  Burr.  1905;  Durell  v.  Bederiy,  Hoh^k 

Jiackintosh9.BianhaU,llMees.4tWels.  N.  P.  283;  CampbeU  «.  Rickaids,^  B. 

121.    Duer  on  Representatioos,  78.  196.  &  Ad.  840.    ^  Sutheriand,  J.  in  Jeflersoa 


1  3  Kent  (5th  ed.)  284 ;  N.  York  Firemen's  Ins.  Co.  v,  Walden,  12  John.  513 ;  Liv- 
ingston  v.  Maryland  Ins.  Co.  6  Cranch,  274;  Maryland  Ins.  Co.  t,  fiuden,  6  Cranch, 
338 ;  Marriiall  v.  Union  Ins.  Co.  2  Wash.  C.  C.  357 ;  M'Lanahan  v.  Universal  Ins.  Co. 
IPeien  (8. C.)  170;  2 Duer,  Ins.  680  to 601 ;  Muigatioydv.  Crawlbid,  3 Dallas, 481. 
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520  *       *Sbct.  IV.  What  amawUs  to  a  Substantial  Compliimavriik  a 


What  amounts       §  195.  That  which  avoids  the  policy  ia  the/oiMijf  of  a 
«mpiiM«r*^**   ^^'^  reprc«enlation :    having  seen  where  a  represeolatioQ 
with  a  reppe-      y^\\\  be  regarded  as  nuUerial^  let  us  inquire  where  it  wBl  be 

'- regarded  bs  falsified  by  fad. 

A  representation  may  in  general  terms  be  said  to  be  fiiU- 
fied  where  the  facts  to  which  it  relates  turn  out  not  to  corr» 
pond  with  the  statements  or  stipulations  it  contains.^ 

K  the  representation  be  made  with  the  intent  to  deceive, 
any  want  of  correspondence  between  the  facts  as  they  occiv 
and  the  facts  as  stated,  however  trivial,  or  however  immate- 
rial to  the  nature  of  the  risk,  will  avoid  the  policy,  on  tbe 
ground  of  actual  fraud. 
If  madetMU         Thiis,  to  avail  myself  of  a  case  put  by  Mr.  Doer,  sop- 
S^^^ITanyva^  posiug  the  owucr  of  a  vessel  insured  "  at  and  from  "  a  for- 
UwrSSiteraenT"  *^8"  P^"^*  ^^^  intelligence  of  her  sailing,  and  also  that  a  cer- 
and  the  fact,      tain  number  of  her  crew  had  died  since  the  oommencement 
or  immaterial,     of  the  voyage,  if  he  states  truly  the  fact  and  time  of  ber  sail- 
^awid  tbe     j^g^  j^^j^  y^^^  fearing  the  effect  of  the  whole  truth  on  the  mind 

of  the  underwriter,  represents  the  number  of  deaths  to  be 
fewer  than  he  knows  to  have  occurred,  then,  althoagh  the 
remaining  orew  may  still  be  abundantly  competent  to  per* 
form  the  voyage,  and  the  misrepresentation  oonsequeniiy  be 
immaterial  to  the  risk,  yet  this  falsity  of  statement,  being  in- 
tentional, will  avoid  the  policy,  (r) 
In  the  absence       '^  cascs,  however,  where  there  is  no  actual  fraud,  the  role 
however,  of      jg  different :  and  it  may  be  laid  down,  as  the  result  of  all  the 
aniM^Mm,  the    cascs,  that  although  a  warranty,  being  in  terms  written  oa 

oase  is  dinerent, 

Ins. Co.  9.  Cotheal,  7  Wendell,  7S;  >  for  iEy,Ha7woodv.  Boger8,4  E^>. aO;Iitd»- 

the  admisMbaity  of  tbe  ev'iAeiao^dindi^^  dale  «.  Dizoo,  1  Bos.  4t  Poll.  N.  B.  151; 

Chaorand  «.  Aagarrtein,  Pwbe's  N.  P.  Chapman  v.  Wahon,  10  Bingh.  ^.  <  Ftaht 

43;  Berthon  «.LoQghman,2Slark.229;  9.  N.  Eof .  Mar.  Ins. Co.    iSFidcSW. 

Bickards  9.  Mardook,  10  B.  dp  Cr.  fl27.  319 ;    ManhaO  v.   Unkw  Ina.  Co.  S 

^  Story,  J.  in  M'Lanahan  «.  Univenal  Wash.  C.  C.  390.  )> 
Ins.  Co.  1  Peleis,  (&  C.)  188.  3  Kent,  (Ikh       (r)  Daer  on  Representatiooi,  80.  ^  S 

ed.)284;2Duer,Ins.fl88.d83:}>ifM£roi-  Doer,  Ins.  COS.  >> 


1  9  Doer,  Lm.  091,488. 


and  9i9ubau 
compUtmce 
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the  face  of  the  policy,  will  avoid  it  unless  fulfilled  to  the  let-  What  amooats 

.  4.        .  4.     ,  ,.         toa  sabatantial 

ter ;  yet  a  representation,  forming  no  part  of  the  policy,  compliance 
^will,  in  the  absence  of  actual  fraud,  be  satisfied  with  a  sub-  Motatloar^ 
stantial  compliance,  and  shall  not  be  deemed  falsified,  unless  with  the  terms 
♦departed  from  in  some  material  point :  in  the  words  of  Lord  {JfJ^  t  Huhat 
Mansfield,  "  A  representation  may  be  equitably  and  substan"  nJHahT*' 
UaHy  ansto&redf  but  a  warranty  must  be  strictly  complied  Hartley,  1  T. 
withJ'W  ^^i^j 

Thus,  to  take  an  illustration  from  a  case  already  more  than  Pawson  «. 
once  referred  to,  where  the  representation  made  as  to  the  ship  ^^*"*  ^^^'^* 
was,  "  she  mounts  twelve  guns  and  haenty  men,^^  and  it  turned 
out  that  the  ship,  in  fact,  had  on  board  only  nine  carriage- 
guns  and  sixteen  men,  yet,  as  she  had  also  on  board  in  addition 
to  the  above,  six  swivels,  and  nine  boys,  and  as  it  was  satis- 
factorily proved  that  with  this  force  she  was  stronger  than  she 
would  have  been  with  twelve  carriage-guns  and  twenty  men, 
Lord  Mansfield  held,  that  there  had  been  a  substantial  com- 
pliance with  the  representation,  t.  e.  no  such  falsification  of  it 
as  to  avoid  the  policy,  {t)  Had  these  same  words  been  in- 
serted in  the  policy  as  a  warranty j  the  policy  would  have  been 
avoided  by  her  carrying  one  man  or  one  gun  less  than  the 
exact  number  specified. 

80  if  a  ship  which  is  only  represented  as  neutral  be  docu-  Jfa*i**i5'ilBUh*' 
mented  and  navigated  ai^-auob^  onmionrinQtiQii  £ak«  K»o«b«k^  twLbD  doqn* 
neutrality  will  not  avoid  the  policy,  though  it  would  be  other-  navigated  aa 
wise  if  she  were  warranted  neutral.^  nation^  *™" 

A  ship  insured  from  Bristol  to  Oporto,  and  back  to  London,  ^lay^^ui  n^' 
was  not  described  in  the  policy  as  belonging  to  any  particular  '^.^^J^ 
country,  but  in  the  letter,  directing  the  insurance,  she  was  warranted* nen- 
described  as  carrying  the  Kniphausen  flag,  and  in  the  broker's  y^^  Tugeln  v. 
instructions  which  were  shaicn  to  the  underwriters^  she  was  g^^^'^  ^jj 
described  as  a  Kniphausen  vessel :  it  was  proved  that  she  was 
properly  documented  and  navigated  as  a  Kniphausen  ship. , 
In  the  prosecution  of  her  voyage  she  was  captured  by  the 
French,  and  afterwards  condemned  by  one  of  their  admiralty 

(t)  De  Hahn  v.  Hartley,  1  T.  Rep.  345.       (I)  Pawaon  v,  Watson,  Cowp.  785. 


I  Where  it  was  represented  that  the  cargo  would  be  eowtred  as  American,  and  it 
was  in  fact  Amerioan,  ajid  not  diifiiised  or  covered  in  any  way,  this  was  a  com-' 
pUanoe  with  the  represeutatioo.    Hughes  v.  Union  Ins.  Co.  8  Wheat  294. 


n 


036 


l^bat  BiDOimts 
to  a  sobiuniial 
compliance 
wHb  a  repro- 
•entation. 


622* 


In  the  abfleoee 

of  any  fraudiif 

hmtintentionXo 

deceive,  the 

fiUttty  of  the 

lepresentalion 

wiU  not  avoid 

J*»*  policv.  "«- 
MM  It  produce 

■uch  an  altera- 
tion  in  the  ri»k 
represented,  aa 
fairty  to  lead 
to  the  conciu- 
lion  that  the 
underwriter, 
had  he  known 
the  truth, 
would  either 
not  have  taken 
the  risk  at  all, 
or  aaked  a  high- 
er premium  for 
doing  M>. 
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courts,  as  prize,  btit  not  on  the  ground  of  wanting  j^oper 
documents  of  neutrality. 

The  counsel  for  the  defendant  contended,  that  the  sentenee 
of  condemnation,  by  disproving  the  neutrality  of  the  fesri, 
*WQs  a  complete  bar  to  the  plaintiff's  recovery :  in  ovemiling 
the  defence.  Lord  EUenborough  remarked,  that  in  the  cases 
relied  on  there  toas  an  express  warrcmty  of  neutraHiy^  bot  thit 
here  "  the  letter  and  instructions  amounted  to  no  more  thaa 
a  representation  that  the  vessel  was  a  Kniphausen  vessel,  aod 
consequently  neutral  property ;  and  therefore,  if  she  was  in 
reality  documented  according  to  the  laws  of  the  state  to 
which  she  belonged,  the  sentence  of  the  foreign  court  wooU 
not  invalidate  the  policy,  although  had  there  been  a  warnmty 
of  neutrality,  the  sentence  might  have  been  conclusive,  (it) 

In  the  same  way,  although  when  a  ship  is  warranted  to  sul 
with  convoy,  the  policy  is  avoided  unless  she  saiUs  with  conwy 
on  and  for  the  voyage,  yet  under  a  represenlation  that  sbeis 
so  to  sail,  it  would  seem  to  be  a  sufficient  substantial  cm- 
pliance  if  she  follows  the  convoy,  and  joins  it  before  loss.  (9) 

In  all  cases,  in  fact,  where  there  is  no  intention  to  deoeiTS, 
the  falsity  of  the  representation  in  order  to  avoid  the  policy, 
must  produce  such  an  alteration  of  the  risk  represented  to 
the  underwriter,  as  to  lead  to  the  reasonable  conclusion,  that, 

ko<l  ibo  irutk  Kp>on    kno^vn,  h»  i«mnM    citbcr  nOt   hflVC  si^^DSd 

the  policy  at  all,  or  would  have  asked  a  higher  premium  far 
so  doing. 

If,  upon  the  whole  evidence,  it  appears  doubtful  whether 
such  would  be  the  effect  of  the  non-correspondence  of  the 
facts  with  the  statement,  the  assured  is  entitled  to  the  beoeft 
of  the  doubt,  and  the  policy  shall  stand  in  force. 

It  is  obvious  that  in  carrying  out  this  rule,  a  much  more 
strict  compliance  will  be  required  in  the  case  of  some  repre- 
sentations than  of  others. 

^Generally  speaking,  it  may  be  laid  down,  that  positive 


(u)  Von  Tiigeln  v.  Dubois,  2  Camp. 
ItSl.  See  aLio  Noonea  v.  Kettle  well, 
16  Eaat,  176.  where  the  same  point 
was  determined  iu  a  case  where  the 
sssured  had  r^frstcntsd  that  his  property 
was  oeatral,  but  refused  to  vfommt  it  as 

•  ft 

such, 
(v)  Christin  «.  DitcheU,  Flake's  Ad- 


ditiooal  Csaes,  141.  The  cue  ■ 
not  direoUy  ad  nm,  for  the  tdioa «« 
brought  for  breach  of  promise  bf  (^ 
owner  of  the  goods  against  the  owo0 
of  the  ship,  who  bad  induced  bkatop^i 
them  OQ  boani  by  represeotinf  thit  tk* 
ship  should  sail  with  oonvof . 
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representations,  with  regard  to  the  time  of  the  ship's  sailing,  Wh«t  amomtui 
^ivbere  that  fact  is  material  to  the  risks,  must  be  complied  compiiaooe 
^th  almost  as  literally  as  express  warranties  to  the  same  MnutjJof'^ 
effsct :  "  for  in  sucli  cases  the  smallest  difference  is  often 
very  material,  as  in  the  case  mentioned  by  Lord  EUenbo- 
rough,  of  two  vessels,  one  of  which  sailed  to  Nova  Scotia 
and  back  before  the  other  had  made  any  material  progress  in 
her  voyage,  only  from  the  advantage  of  having  a  few  hours' 
start  (w) 

Hence,  where  in  an  assurance  "  at  and  from,"  the  broker's 
instructions  stated  the  ship  to  be  ready  to  sail  on  the  2Ath  of 
the  month,  and  the  broker  represented  the  ship  to  be  in  port, 
when  in  fact  she  had  sailed  on  the  2irdy  this  was  held  such 
a  falsity  as  to  avoid  the  policy,  (x)  So  where  the  represen- 
tation was  that  the  ship  '*  would  sail  in  the  month  of  Octo* 
ber,"  which,  by  the  usage  of  trade,  was  shown  to  mean  ^'  be- 
tween the  25th  of  October  and  the  1st  or  2nd  of  November, 
and  the  ship,  in  fact,  saUed  on  the  11th  of  October,  this  was 
held  fatal  to  the  policy,  {y) 

So  where  the  broker,  proceeding  on  a  false  computation, 
founded  on  a  misconception  of  intelligence  truly  communi- 
cated to  him,  stated  to  the  underwriter  that  the  ship  "  was 
seen  safe  in  the  Delaware  on  the  11th,"  whereas,  in  fact,  she 
had  been  taken  on  the  9th,  this  was  held  such  a  misrepresen- 
tation as  to  avoid  the  policy,  (z) 

Where,  however,  it  appears  reasonable  to  conclude  from  Where,  cm  the 
the  whole  circumstances  of  the  ease,  that  the  failure  to  com**  appeanihatthe 
ply  with  the  strict  terms  of  the  representation  has  not  sub-  !S^^^^ 
Btantially  altered  the  nature  of  the  risk,  as  described  in  the  JS^suhStoStw- 
policy,  such  non-compliance  will  not  discharge  the  underwri-  ly  altered  the 

tar's  contract  risk  as  deMnbed 

Thus,  where  the  words  of  the  policy  were  wide  enough  to  l!^ooa!!wai. 
•protect  the  ship  in  a  voyage  from  Pondicherry  to  Bengal^  mlSiwe^ 
her  saiUng  on  such  a  voyage  was  held  not  to  avoid  the  policy,  ^^  ^  ^ 
although  at  the  time  of  subscribing  it  a  written  representation  c^  ••  ivieh- 

eTi  Doogt.  S84i 

♦624 

(w)  In  Eiibf  V.  Sknith,  1  B.  at.  Aid.  (s)  M*Dowd]  v.  Fraser,  Doogl.  200. 

S74.  And  aee  the  principle  of  the  above  oasei 

(s)  FiOia  r.  Bratton  Paik,  414.  8th  ed.  further  iUiMlrated  in  that  of  Aroot  v.  Slew- 

llanball,  4<B.  465.  art,  5  Dow.  274. 

(y)  Chaofaad  vi  Angentain,  Paake'a 
N.  Pr.  43. 


528  OF  MTflBEPRRBmiTATiair, 

What  amoants   was  attached  thereto^  stating  that  the  ship  was  to  go  firom 

oompiianoe       Pondicherry  to  China,  (a) 

•enutioo.^'^  Lord  Mansfield,  in  this  case,  told  the  jury,  that  if  they  were 
satisfied  that  the  real  intention  at  the  time  of  the  rqnresenUttitm 
was  to  go  to  China,  the  plaintiff  would  be  entitled  to  their 
verdict,  for  that  the  assured  might  change  the  intention  in 
this  case,  and  go  to  Bengal,  and  yet  be  protected  by  the  po- 
licy, which  clearly  admitted  of  that  voyage,  and  must  hoot 
been  understood  by  both  pew  ties  in  a  greater  JaiUude  than  the 
representation,  being  expressed  in  different  and  much  mote 
comprehensive  terms. 

If  tho  under-         The  case  just  cited  establishes  the  position,  that  if  the  nn- 

pdicy.tSe'  *     dcrwritcr  subscribes  a  policy,  the  express  terms  of  which  are 

teims  of  which  inconsistent  with  those  of  a  representation  made  to  him  be- 
an iDcoDsistent  *^ 

with  thoM  of  a  fore  doing  so,  this  will  operate  as  a  waiver  of  his  right  to  re- 
thulia  waiver  quirc  a  substantial  compliance  with  the  representation,  or  to 
ins^on^sub.  insist  on  a  failure  in  such  compliance  as  avoiding  the  poli- 
See* wiSTsuch  ^y*  (*)  ^°  ^^^^  cases,  in  fact,  the  policy  must  of  necessity  be 
rspreaentatioii.    considered  as  the  sole  evidence  of  the  actual  agreement,  and 

the  representation  can  only  be  construed  as  referring  to  the 
intentions  of  the  assured  at  the  time  of  making  it,  —  intentions 
which,  by  the  terms  of  the  policy,  he  reserved  to  himself  the 
liberty  of  changing,  (c) 
A  lepresenta-         It  is  also  clear  that  a  representation  previously  made  may 
^  NTwiTh-  ^  he  withdrawn  at  any  time  before  the  policy  is  actually  signed, 
Se  pSicy^ST     ^il^c''  ^y  ®"  express  declaration  from  the  assured  to  the  un- 
actaaiiy  signed,  derwriters  that  he  was  mistaken  in  the  fact  represented,  or 
will  not  be  held  to  a  compliance  with  it,  or  else  impliedly, 
by  qualifying  or  controlling  a  prior  by  a  subsequent  state- 
ment, (d) 
Kniz^  *^^  ^uch  cases  it  is  abundantly  clear  that  the  assured  will 

If  the  represen-  ^^^  ^  ^^^  down  to  a  Substantial  compliance  with  the  repre- 
irfiS,^M-^^  sentation  thus  expressly  or  virtually  withdrawn. 
istence  of  which      If  the  representation  relates  to  a  fact,  the  existence  of 
the  commence-  which  is  to  precede  the  commencement  of  the  risk,  its  sub- 
°*^^^  *  stantial  truth  when  the  policy  attaches  is  indispensable  ;  and 

if  then  false  the  policy  will  be  avoided. 

(a)  Biie  o.  Fletcher,  DongL  284.  aenUtioos,  90, 60.    ^2  Doer,  Ina.  065.  } 

(b)  Ibid.  {d}  Carter  o.  Boehm,  3  Borr.  ISOS. 
(e)  Per  Lord  Mansfield  in  Bize  v,  Fletch-    Dawson  v.  Atty,  7  East,  366.    Edwaidi 

er,  DougL  285 ;  and  see  Duer  on  Repre>   v.  Footner,  1  Camp.  530. 
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If,  however,  the  repre«entation  promises  either  expressly  What  amounts 
or  impiiedly  that  certain  facts  shall  continue  to  exist,  as  where  compliance" 
it  states  that  the  vessel  is  provided  'with  a  certain  armament,  ^marioof  "^ 
is  neutral,  &c,  and  this  promissory  representation  is  falsified  a  miwt  be  sab- 
by  facts  arising  subsequently  to  the  policy  having  a\tached,  *^i^*'*'\*hS!* 
it  should  seem,  by  analogy  to  the  doctrine  which  prevails  in  fore  the  policy 
the  case  of  warranties  both  express  and  implied,  that  this  will  aih  if,  on  the 
not  relate  back  so  as  to  avoid  the  policy  ab  initio^  but  that  2  oik'^proimL 
the  underwriter  will  be  liable  for  losses  that  have  taken  place  ^\^*^  ^^^^ 
between  the  commencement  of  the  risk  and  the  failure  to  occurring  after 
comply  with  the  representation,  (e)  onceattaebed, 

It  should  seem  also  that  if  such  breach  of  a  promissory  As^^erwili" 
representation  be  transitory  in  its  nature,  it  will  not  exonerate  ^^'^^  ^  • 
the  underwriter  from  liability  for  subsequent  losses  not  con-  between  the 

^    ,      .  ,  .  m  .  .        -  .  oommencement 

nected  with,  or  m  any  degree  arismg  from  it.  of  the  risk' and 

Thus,  again,  to  take  ^  case  put  by  Mr.  Duer :  If  the  mas-  ^^he  i^^. 
ter  of  a  vessel  represented  to  be  neutral  should,  on  being  law-  **^ 
fully  detained  by  a  belligerent  cruiser,  refuse  to  produce  the  er,  if  aach 
necessary  dociunents  of  national  character,  this,  by  rendering  p^iasor/re- 
the  ship  liable  to  seizure,  would  undoubtedly  be  a  failure  to  SSStow^nito 
comply  with  the  implied  promissory  representation,  that  the  ^^^.^  "^«  "J»- 
ship  should  continue  neutral  throughout  the  voyage.     If  the  be  thereby  dis- 
sbip  on  this  distinct  ground  were  captured  and  condemned,  uubli?/  to"^ 
the nnderwrlter  would,  unquestionably,  not  be  liable  for*the  *^n*ii^b« 
loss :  but  if  she  were  released,  and  continued  her  voyage,  and  ^ot  coneequeot 
were  afterwards  lost  by  the  perils  of  the  seas,  the  better 
opinion  would  seem  to  be,  that  the  assured  ought  not  to  be 
deprived  of  his  indemnity  on  account  of  the  previous  failure 
to  comply  with  the  representation  of  neutrality.  (/) 

*  There  can  also  be  little  question  that  as  in  the  case  of       *526 
warranties,  so  in  the  case  of  promissory  representatbns,  if  J^JJ^^JUJ^ig 
they  are  falsified  after  the  policy  has  attached,  by  an  act  of  arefaWfiedby 
the  home  government,  by  irresistible  force,  or  unavoidable  home  sovem- 
accident,  th^  validity  of  the  contract  and  the  liability  of  the  ^'Jlligf^^ 
assured  will  not  be  affected  thereby.      Thus,  where  the  ^cTJmK'' 
government  to  which  a  vessel,  represented  neutral,  belongs,  ^"^^^"Tj^* 
becomes  hostile  after  the  policy  has  attached,  and  before  it  i<Mein«,beaf. 
has  expired,  this,  although  materially  affecting  the  risks,  would  u^wy. 

not  avoid  the  policy,  {g) 

(«)  Duer  on  BepreKOtatioD^  83;  84.       {g)  Duer  on  BepKaenUtiooa,  87.    <  ) 
•{  2  Duer,  Ina.  696.  ^  Duer,  Int.  609.  ^ 

(/)  IbiiL84,83.   ^  9  Doer,  Im.  607.  > 
VOL.   L  45 


n 


530  or  maunonniTATKur, 

WhM  ainoaots       8o,  if  it  were  represented  that  a  yemel  should  sail  ^tk 

to  a  Mfattantial 

compiiajice        convoy,  or  a  certain  armanient/and  peace  be  proclaimed  b^ 
aeatafio?^     fo^®  the  voyagc  commenced,  it  would  manifestly  be  imreaNii- 
able  to  exact  the  performance  of  this  representation  m  t 
condition  of  the  underwriter's  liability,  (k) 


CoMmwlioB  of 


Sbct.  V.  ConsirucUon  of  a  R^e$enkUion. 

§  196.  The  first  rule  with  regard  to  the  constraction  o(  a 
reprateatatioa  representation  is  that  its  words  are  to  be  taken  in  their  plain 
in\^t^n!se^  ^^  obvious  meaning,  and  in  that  sense  in  which  it  ia  most 
mMlnabie  to**  r«woBable  to  conclude  that  they  were  understood  by  the 
oondode  ifaey    underwriter.  (»)  ^ 

b/  the  under-         Thus  it  has  recently  been  determined  in  the  United  Statea, 
^"^^'  and  apparently  on  a  very  sound  a{>plication  of  the  above 

general  principle,  that  where  an  assured  residing  at  Nm 
York  procured  an  insurance  to  be  effected  at  Bostou  on  a  Ncm 
York  ship,  upon  a  representation  that  she  was  '*  coffered!^ 
tins  word  must  have  been  understood  by  the  Boston  mkdtf- 
writers  to  have  been  used  by  the  assured  in  the  sense  whkk 
it  bears  in  New  York,  and  not  in  that  which  it  bears  in  Bostoa; 
and  therefore  that  the  representation  was  sufficiently  com- 
plied with  by  the  ship  being  ^^  cogpered^"  in  the  New  Y(A 
sense  of  the  word,  (j) 
527  *  *A11  that  would  reasonably  and  necessarily  be  inferred  bf 

mercantile  men  from  the  language  employed  will  be  ooa* 
^^"^"^  2r*  sidered  as  forming  part  of  the  representation. 
the  coast  "on  a  Thus,  whcrc  it  was  known  to  the  assured  that  the  ship  baa 
^iM^that  8h«  sailed  from  the  coast  of  Africa  in  the  course  of  the  2nd  of 
hS^Si^t^  October,  and  they  stated  to  the  underwriter,  in  efiectiDg  a 
R«^^|^Bi^       policy  on  the  goods,  '^^  that  the  skip  was  on  the  coast  the  ^ 

ParkifiShdL  (A)  ibid.  89.    <  2 Daer, Ins.  690.  >>  Ina.  Gomp. 8 Feten (S.  C.)  381.    iM- 

^*'  (0  See  the  diota  of  Loid  Eldon  ia  Sa>-  lips,  laa.  216,  leTeiwig  the 

bald  o.  Hill,  S  Dow's  Pari.  Cases,  263.  CiKuit  Court. 
(j)  t  Haaard  o.  New  Eoglaod  Marine 

>  Sae  LivinfMoD  v.  Marylasd  Ins.  Co.  7  Craoch,  53S ;  9 Doer,  Ins. SSI. «**^^ 
Aluopv.  Commercial  Ins.  Co.  1  Sumner,  451,  459 ;  Irvin  n.  Sea  Ins.  Co.  22  We«** 


A  representatioD  by  a  resident  in  a  neutral  coantry,  that  fkm  _  ^ 

has  been  held  to  be  a  repvesentation  that  they  are  neutral  property.  TaodeiiteB^*- 
tJpited  Ins.  Co.  2  John.  Cas.  451,  and  equivalent  to  a  warranty  of  their  beinfao-  '** 
deBhoavel  v.  Chiucb,  2  John.  Cas.  173)  n. 
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4if  OdobeTy^  wilboat  saying  a  word  as  to  her  having  sailed  Coiwtnictioii  of 
on  that  day,  this  representation  was  construed  as  meaning  ^'^E!^^^^^ 
that  the  last  intelligence  left  the  ship  on  the  coast^  and  that  no 
advice  of  her  actual  saUmg  had  been  received :  and  the  jury, 
■nder  the  direction  of  L<vd  Mansfield,  found  that  the  policy 
was  void  for  misrepresentation  and  concealment*  (&) 

So  where  the  owner  of  a  ship,  in  order  to  induce  the  sutement  that 
imderwrifters  to  efEect  an  insurance  on  her  '^  from  Elsinore  to  l^e^l^i^a^- 
Hull/'  stated  to  them,  through  the  policy  broker,  that  the  ^  ^J^^-^f^' 
ship  '^  toag  all  toell  at  Elsinore  on  the  26tk  of  Julp^^^  Mr.  J.  i>iie8  that  she 
Bayley  said,  '*  that  the  natural  conclusion  from  this  represen*  weU  at  that 
tBtion  would  be  th4U  she  uhu  left  therewell  at  that  time : "  and  ^'     .^.  ^ 

*^  Kirby  v,  Stauth, 

therefore,  as  it  appeared  that  she  had  sailed  from  Elsinore,  to  i  B.dcAid.672. 
the  owner's  knowledge,  on  the  26th  of  July,  six  hours  before 
the  vessel  on  board  which  he  himself  had  left  that  port,  the 
eourt  held  the  policy  void  &x  misrepresentation  and  conceal- 
ment. (/)  ^ 

If  the  language  ot  the  representation  is  ambiguous,  this  u  the  language 
may  proceed  either  from  design  or  accident :  if  from  design  ^^  I^^S^I 
there  can  be  no  doubt  that  the  underwriter,  if  deceived,  would  i^^^^JS^  de- 
be  discharged  from  all  liability  upon  the  policy  on  the  ground  •<r»>  the  under- 

j>  #•       ja  wnter  wu  be 

Of  fraud.  discharged,  un. 

Where  there  is  no  fraudulent  design,  but  the  ambiguity  ^^^f^? 
arises  from  doubtful  or  obscure  expressions,  the  rule  seem^  ^j^htoTh^^ 
to  be  that  the  underwriter,  if,  as  a  reasonable  n^aO)  he  might  ^^<^  j^: 
have  fiiirly  entertained  a  doubt  as  to  the  exact  meaning  of  ambiguous 
the  representation,  ought  to  have  sought  an  explanation  from  ^  i^uch  oase 
the  assured ;  and  if  he  have  omitted  to  do  so,  he  will  not  be  ihouu^hlw''*' 
^^permitted  to  avail  himself  of  the  reiNresentation  not  being  '°3""^ '° .. 
true  in  the  sense  which  he  has  understood  it.'  was  meant. 

This  rule  will  especially  hold  where  there  is  any  thing  in       *  ^^ 
the  form  of  the  statement  itself  to  show  that  in  all  probability 
it  was  not  meant  to  be  taken  as  a  positive  representation ;  or 
where  it  suggests  on  the  face  of  it,  as  by  reference  to  other 

(i)  Baldiflb  f .  Soboelkied,  Farfc,  413.       <0  Kirby  v.  Sailh,  1  B.  A;  AM.  079. 
Sihed. 


>  See  Kemhle  v.  Bowne,  1  Cainas  79. 

•  See  LhringstoD  V.  Maryland  Ina.  Co.  7  Craneh,  039. 
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CoMiraction  of  flOUTces  of  informationi  that  it  is  not  to  be  taken  as  a  complete 
.^u-oLiation^  alatcraent  of  the  case,  (si) 

gj«^«^  ^^       Thus,  where  a  policy  was  effected  on  a  ship  "  losi  ornollo&t 
462.    '  at  and  frtmiUoeniy 'four  hours  c^ier  her  arrw 

of  trade  on  the  coast  of  Africa^  during-  her  stay  and  trade  cm 

the  coastf  and  at  and  from  thence  to  Liverpool j**  and  the  assured 

had  submitted  to  the  underwriters,  before  the  subscription  of 

this  policy,  a  letter  from  the  roaster  containing  the  latest 

intelligence  as  to  the  then  state  and  condition  of  the  ship 

(which  appeared  to  have  been  then  for  some  time  on  the 

coast  of  Africa,)  but  referring  to  a/oimer  letter  from  the  master 

on  the  same  subject,  which  was  not  exhibited,  the  court  held 

that  the  mention  of  the  former  letter,  in  the  second,  ought  to 

have  put  the  underwriters  upon  an  inquiry  as  to  the  nature  of 

the  first  communication,  and  that,  as  they  had  not  made  thisi 

they  were  not  entitled  to  complain  of  the  suppression  of  the 

first  letter  as  a  concealment,  (n) 

The  words  of  a      The  words  of  a  representation,  equally  with  those  of  the 

wberatechDr'    policy  itsclf,  must,  where  they  are  technical,  or  of  peculiar 

Uv  ^JgLvA^t  mercantile  import,  be  construed  with  reference  to  the  usage 

import,  murt  be  ^f  trade. 

coneinied  wiih 

refereiioe  to  the      Thus,  where  it  was  represented  that  a  ship  was  to  sail 
OuSiraiidv.    '  '^  in  the  month  of  October,"  evidence  was  admitted  to  show 


p^e?]?!  Pr.    ^^^^  ^^^9  by  ^^^  usage  of  trade,  meant  that  she  was  to 
^  '*  between  the  20th  of  October  and  the  1st  or  2d  of  Novem- 

ber ; "  and  as  she  actually  did  sail  on  the  llth,  this  was  held 
a  failure  to  comply  with  the  representation,  that  avoided  the 
contract,  (o) 
529  *  *'^  ^^  already  been  observed  that  evidence  of  a  positive 

Evidence  of  a  representation  can  in  no  case  he  admitted  to  contradict  the 
(^^D^^bT  express  terms  of  a  written  policy,  (p)  It  has  been  made  a 
"wSdTuMrpiain  question  how  far  a  positive  representation  may  supersede  an 
teruis  of  the       usaiTe  of  trade  inconsistent  with  it,  the  terms  of  which  are 

policy  (  bat  ^ 

may,  Mi^jMvw,  not  expressed  in  the  policy.  For  instance,  supposing  it  were 
tbe*wiage of  represented  that  a  ship,  insured  from  A  to  B,  should  not  stop 
^^'  at  C,  an  intermediate  port,  where  all  ships  insured  from  A  to 

B  are  accustomed  to  stop  by  the  usage  of  trade,  would  the 
underwriter  be  free  from  all  liability  on  the  policy,   if  the 

(m)  Brine  v.  Featfaentooe,  4  Tatut.        (a)   Chaurand  v,  Angenteio,  Peaked 
S87.    Freeland  v.  Glover,  7  Eart.  462.         N.  Pr.  43. 
(•)  Freeland  ».  Qlover,  7  East,  402.  (/)  Redman  v.  Laudon,  3  Camp.  503. 
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fliiipy  contrary  to  the  positive  representation,  but  in  coropli*  Connwoiiqa  of 

ance  with  the  established  usage,  were  to  stop  there  ?   It  ap*  

pears  to  be  clear  that  if,  by  the  positive  representation,  the 
underwriter  had  been  indaced  to  take  the  risk  on  more  favor- 
able  terms,  the  policy,  as  to  him,  wovid  be  avoided  by  such 
feilore  to  comply  with  the  representation,  {q) 

It  is  not   neeeasary,   as  will  appear  more  at  large  in  AporitfveF». 
treating  of  concealment,  that  the  assured  should  make  any  SuMuleaiupte 
statement  with  regard  to  any  of  the  constituents  of  seawar-  ^^^^2^^ 


Ikhiess.    Sliould  be,  however,  in  answer  to  inquiries  from  ^"^^^^J**^ 
Ae  underwriter,  or  otherwise,  make  a  positive  representation  i>om  the  obUg«- 
aa  to  any  of  these  facts,  his  position,  as  regards  the  under-  pijed  wanMtr 
writer,  is  not  thereby  altered  in  the  slightest  degree ;  e.  g*.  if  ^^11^^ ^  ^Sur 
he  represented  that  the  ship  was  cqfper  ihemthedj^  arprcperlp  "^P^^- 
Jimnd  in  boUs^  he  would  not,  because  he  had  made  the  repre- 
sentation, be  any  the  less  l>ound  by  the  implied  warranty^ 
that  she  was  also  seaworthy  in  all  other  respects.    If,  indeed, 
he  represents  some  fact  inconsistent  with  a  state  of  sea- 
worthiness, and  the  underwriter,  notwithstanding  this  state- 
ment, yet  chooses  to  take  the  risk,  as,  if  he  represented  that 
the  ship  was  not  properly  coppered,  or  not  adequately  found 
in  sails,  this  would  operate  so  as  to  release  him  to  this  extent 
from  the  obligation  of  the  implied  warranty,  (r)  ^ 

*  §  197.  It  is  an  established  role  in  regard  to  representa-      #  530 
tions,  that  they  must,  in  all  cases,  be  taken  to  refer  to  ike  ^S? kSSS? 
Mme  of  smbscrilring  the  policy*     Every  representation  is  con-  to  nftr  lotto 
stnied  to  mean,  that  the  facts  represented  are  then  true,  and  wribiiig  t^ 
no  other  material  fects  are  then  known  to  the  assured.^  ^ii^IUmiI^ 

What  has  been  stated  by  the  broker  previous  to  the  actual  ^  J^J^,^ 
snbecription  of  tbe  policy,  is  not  to  be  taken  as  a  representa-  >.  represeotA- 
tion,  if  it  be  qualified  or  controlled  by  any  subsequent  state-  suteot  with  a 
ment  made  at  tbe  time  of  signing  that  instmrnent.    Thus,  ,^ utST^ 
where  a  broker  stated  to  the  underwriter,  when  the  dip  ^^^^ 
was  aubsohbed,  that  the  ship  was  aa  American,  but  after-  Dawaon «. 

'  '^  '  Any,?"- 

367. 

<«)  Aa4  Ma  CTi^Bhiii,  v.  Bemar^  1       (r)  Dwr  a*  BtpamatatteM^  63^  U$ 

Tktfat  450.  65.     •{  2  Duer,  loa.  669,  et  aeq.  > 

t  See  Martin  «.  Fishiog  Im.  Co.  20  Pick.  380. 

*  A  cooditioo,  or  an  implied  undertaking,  not  ex|Mrened  in  the  policy,  may  be  snpar- 
oeded  by  a  verbal  or  written  itatement.  Per  Wilde,  J.  in  Paika  v.  General  Int. 
Am,  Co.  34, 37,  38 ;  0ee  2  Doer,  Ina.  600  to  674,  and  in  note. 

>  See  Callagiian  e.  Atlantic  Ina.  Co.  N.  Toik,  1  Kdwaid  Ch.  64. 
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Attatement 
inaito  at  tht 
tine  of  aiding 
iliecl^  will  be 
tnlDM  as  a  ie> 
prefeotatioo,  if 
not  coatndicted 
bf  later  atate- 
ments,  BMule  at 
tbeumeofMgii- 
inff  thatfo&y. 
£dwHrai  V. 
Footner. 
1  Campb.  S30, 


Chriatie  V. 
Seoretan,  8  T. 
Rap.  162. 


631  ♦ 

A»y  repreaent- 
atioaiDay  be 
witbdrawB 
before  poliov  is 
fligoed;  ana  if 
erroaeoua, 
eogfattobeao 
forlhwitli. 


wards,  when  the  pMcy  came  to  be  signed,  said  nothing  of 
the  sort,  but  only  '^  that  it  was  an  insurance  on  goods  by  the 
Hermon/'  without  a  word  as  to  the  national  character  of 
the  ship,  Lord  EUenborough  held,  that  the  first  conversalioa 
had  been  qualified  and  controlled  by  what  followed,  and  that 
the  ship  was  not  represented  to  be  American  so  as  to  require 
documents  of  nationality,  (s)  A  representation,  however, 
made  at  the  time  of  signing  the  slip  will  be  considered  bind- 
ing, unless  there  is  evidence  of  its  being  subsequently  altered 
or  withdrawn^  either  expressly,  or  by  implication.  Hence, 
where  about  a  week  before  the  policy  was  signed,  the  broker, 
on  putting  down  the  names  of  the  underwriters  on  the  tiy»y 
stated  that  the  ship  would  sail  under  convoy,  and  with  a  cer- 
tain armament,  this  was  held  to  be  binding,  there  being  no 
evidence  of  any  further  conversation  on  the  subject  having 
passed  between  the  parties,  either  when  the  policy  was 
signed,  or  in  the  intervening  period,  (t) 

Where,  at  the  time  of  signing  the  policy,  the  broker  spoke 
of  the  ship  as  an  AsnericaHy  but  said  he  was  directed  not  to 
toarrant  any  thing,  this  was  held  to  amount  to  a  representa- 
tion  that  she  was  an  American,  and  to  make  it  necessary  for 
her  to  have  all  those  documents  on  board  that  an  American 
ship  ought  to  have.  (ii) 

*Of  course  the  assured  is  at  liberty  at  any  time  before  the 
subscription  of  the  policy  to  withdraw  any  previous  represen* 
tation,  by  which  he  does  not  wish  to  be  bound ;  and,  in  fact, 
if  he  ascertains  before  the  policy  is  actually  signed,  that  there 
is  any>  reason  to  suppose  the  representation  to  be  false,  he  is 
bound  to  do  so  at  the  earliest  possible  opportunity,  so  that 
the  underwriters  may  not  be  deceived  by  acting  on  false  intel- 
ligence. Thus,  where  the  agent  of  the  assured,  who  had  pre- 
viously sent  intelligence,  from  which  it  was  naturally  to  be 
inferred  that  the  ship  was  safe,  had,  before  the  post  went  oot, 
heard  of  her  loss,  so  that  he  might  have  communicated  this 
fact  to  the  underwriter  by  due  course  of  post,  time  enough  to 
have  stopped  the  insurance,  his  not  doing  so  was  held  to  avoid 
the  policy,  (v) 

It  has  been  held  in  the  United  States,  and  apparently  oo 

(«)  Dawaon  v.  Any,  7  Eaat,  367.  (a)  Fitsherberl  v.  Mather,  1  T.  E^. 

(t)  Edwards  v.  Footner,  1  Camp.  S30,    13. 
(«)  ChnMiev.8eoreUn,8T.  Rep.l9e. 


OB  AIAMAflO  VAIi0I.  585 

good  grounds,  that,  although  the  assured,  or  his  agents,  are  CoMtmetion  or 

bound  to  act  with  all  promptitude  and  despatch  in  counter-  - — -- 

manding  an  order  for  insurance  founded  on  false  intelligence,  ar^  not  bound 

yet  they  are  not  bound  to  tesort  to  any  extraordinary  means  ^!S^S^^' 

of  communication  for  this  purpose :  they  need  not  send  an  £J|^^^ 

expre$s  ;  it  is  enough  if  they  lose  no  time  in  availing  them-  pupo^- 
aelves  of  the  facilities  of  the  post.  {y>) 


Sect.  VI.  A  Misrepresentation  made  to  the  first  Underwriter 

extends  to  all. 

§  198.  Where  there  are  several  underwriters  on  the  same  Hiarepretenu- 
policy,  a  representation  of  a  material  fact  to  the  underwriter  underwriter 
whose  name  stands  first  on  the  policy,  extends  to  ^  the  rest,  ^^^^^  ^  *^' 
00  that  each  when  it  proves  false,  may  avail  himself  of  the 
defence.     The  ground  of  this  rule  is  the  reasonable  presump- 
tion that  the  subsequent  underwriters  subscribe  the  policy 
from  the  confidence  reposed  by  them  in  the  skiU  and  judg- 
ment *of  him  whose  name  they  see  stand  first  in  the  policy,       *532 
snd  from  their  belief  that  he  had  duly  ascertained  and  weigh- 
ed all  the  circumstances  material  to  the  risk,  (x)  ^ 

1.  This  rule,  however,  is  subject  to  many  limitations  :  In  ^"^'^^^ 
the  first  place,  it  must  be  strictly  confined  to  those  matters  of  this  rule. 
of  intelligence  relating  to  the  subject  of  the  proposed  assur-  ^^^p^^^^^ 
anee,  with  regard  to  which  it  is  reasonable  to  suppose  that  ^'^^'"^. 
the  first  underwriter  would  require  information,  and  without  reasonable  to 
being  informed  of  which,  it  may  be  presumed,  he  would  not  fb!tunderwn- 
have  subscribed  the  policy ;  it  cannot,  therefore,  extend  to  ^Jire tobe'in. 

fofined  aboat, 

(w)  See  t  Green  t.  Merchants  Ina.  Stackpoole  «.  Simon,  Park,  Ma  8th  ed.  ?*'''^'!l*"*p®™^ 

Comp.  10  Pick.  409.    t  M'Lanahan  «.  Manden  v.  Beid,  3  East,  572.    Feise  «.  ^  to  t£^rep.' 

tTnirenal  Ins.  Comp.  1  Feteis  (S.  C.)  Parkinson,  4  Taunt.  640.     Forester  «.  resenUtion  of 

181.    1  PhiUips^  Ins.  228, 230.  Pigou,  1  Maole  dc  SeL  13.    Bell «.  Car-  matters  oTool- 

(z)  The  Eogtisb  cases  which  establish  stairs,  2  Camp.  543.    14  East,  374,  &  C.  ^^j^  ■S'^ 

the  rule  are  Pawson  9.  Watson,  Cowp.  but  not  S.  P. 
789.     Baifaer  ••  Flslebsr,  Ooagl.  308. 


1  Mr.  Chancellor  Kent  says:  — " Tliis  rule  has  not  been  favorably  received  by  later 
judges,  and  it  is  strictly  confined  to  representations  made  to  the  first  uDderwriter,  and 
»ot  to  intetmediaie  ones.  Nor  does  it  extend  to  a  subsequent  underwriter  on  a  diA 
ferent  policy,  though  on  the  same  vessel,  and  against  the  same  riaks.'*  3  Kent,  (5th 
ed.)  284 ;  Ehinf  v.  Sooit,  2  John.  157;  sen  2  Doer,  Ins.  973)  et  seq. ;  Himely  «.  a 
GvdiM  iM.  Cn.  1  a  Car.  Sep.  IM. 


riter 
todl. 
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such  repmentations  as  rdate  to  matten  of  eollateiii  agree* 
meat,  which  a  Mibeequeat  underwriter  can  have  no  reason  to 
infer,  from  the  terms  of  the  policy,  to  have  been  oommnnica- 
ted  to  the  first. 

Thus,  in  Pawson  t^.  Watson,  Liord  Manafiekl  held,  that  a 
representation  that  ^  the  ship  mounts  twelve  guns  and  twenty 
men,"  being  in  effect  an  engagement  that  the  ship  shodd 
sail  with  that  armament,  could  not  effect  subsequent  under- 
writers, to  whom  it  had  never  been  communicated,  merely 
upon  proof  that  it  had  been  made  to  the  underwriter  whose 
name  stood  first  in  the  polioy. 

"  A  representation  to  the  first  underwriter,"  says  his  lord- 
ship, "  has  nothing  whatever  to  do  with  that  which  is  tfie 
agreeanent  or  the  terms  of  the  policy ;  no  man  who  under- 
writes a  policy,  subscribes^  by  the  act  of  underwriting,  to 
terms  of  which  he  knows  nothings  but  he  reads  the  agree- 
ment and  is  governed  by  that :  matters  of  inteUigenoe,  su^ 
as  that  a  ship  is,  or  is  not  missing,  are  thiiAgs  in  whiob  a  nnn 
is  guided  by  the  name  of  the  first  underwriter,  who  is  a  good 
man,  which  another  will  therefore  give  faith  and  credit  to, 
but  not  to  a  collateral  agreement,  which  he  can  know  nothing 

of."  (y) 
Nor  to  KpTO-         Of  oourse  if  the  representation  to  the  first  underwriter  be 
rac^^infffafl    ^^^t  of  material  facta,  it  camiot  avail  a  subse<|uent  under- 
«wBotm«t«ri>l  #writer :  and  if  it  was  of  such  a  nature  that  it  ouirht  to  have 

to  toe  rWt,  or  ^^ 

which  should  put  the  first  Underwriter  on  further  inquiry,  it  will  be  equaKy 
iintmiderwri-  imputed  to  the  negligence  of  the  subsequent  underwriter 
S^^"**^     that  no  such  inquiry  was  made-  (z) 

333  *  2.  A  further  linaitetion  of  this  rule  is,  that  it  must  be  strictly 

J^iS!?  """*  confined  to  the  underwriter  whose  name  in  fact  stands  first  on 
finodto  the  na-  the  policy.     Thus,  where  a  ship  was  represented  as  an  AmerV' 


whoMDBrae      Can  to  an  underwriter,  to  whom  the  policy  had   been  first 

yJtubfaS^^     offered  for  subscription,  and  whose  name  had,  in  feet,  been 

sSldL^I eLl      ^  ^^^  minuted  dmon  on  the  slip^  but  did  not  stand  firsl  cm 

372.  ^  policy^  where,  on  the  contrary,  it  was  written  after  te 

name  of  the  defendant,  Lord  EUenborough  held,  that  the 

representation   did  not  extend  to   the  defendant;    and  he 

would  not  allow  the  unstamped  slip  to  be  offered  as  evidence, 

to  show  that  the  order  in  which  the  names  of  the  under- 

(y)  Cowp.  788.  (m)  BniMr  ol  Elfllolwv  DMgL  MB. 
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writers  stood  on  the  policV)  was  not  the  true  order  of  their  Biisrepresenta- 

...   V  liontothefirrt 

MlbeeriptlOn,  («)  underwriter  ex- 

3.  The  rule  is  also  strictly  confined  to  underwriters  on  the  ^f."^*® '*:_ 
mme  policy.     It  has  never  been  extended,  nor,  indeed,  is  coiS^touii- 
tbe  presumption  on  which  it  rests  at  all  applicable,  to  under-  ^,^^^^"y 
writers  on  a  second  policy  on  the  same  interests  and  risks ; 

oolessy  perhaps,  it  conld  very  clearly  be  shown  that  the  second 
policy  was  fraudulently  obtained  by  the  exhibition  of  the 
first,  {b) 

4.  A  still  further  limitation  of  the  same  rule  is,  that  it  only  The  rule  is  only 
applies  where  the  tendency  of  the  representation  is  to  induce  where  the  ten- 
the  underwriters  to  take  the  risk  on  lower  terms ;  where  the  repreBentatkn 
first  underwriter  was  called  to  prove  a  representation  made  ^JJJ^I^t 
to  him.  the  tendency  of  which  would  have  been  to  increase  ^^f  ^^  ™k 

*^  OQ  lower  tenns. 

the  estimate  of  the  risk,  Lord  Tenterden  decided,  at  Nisi 
Prius,  that  tins  evidence  was  not  admissible  as  against  a  sub- 
sequent  underwriter,  (c) 

Even  under  these  limitations,  the  English   courts  have  Even  under 
^tegarded  the  rule  with  great  strictness,  and  on  many  occa-  tiont  the  rule  w 
sions  have  expressed  their  dissatisfaction  with  it.  ^  £o«S^"^ 

Thus,  Mr.  Justice  Heath  on  one  occasion  said,  "  That  the  *^*^- _ , 
evidence  had  been  admitted  rather  on  precedent  than,  on  obaer^timsof 
reason  (d) ;  "  and  Lord  EUenborougb  said,  "  Whenever  the  ^'^.  ^^"J^ 
question  comes  distinctly  before  the  court,  whether  a  com«  point. 
monication  to  the  first  underwriter  is  virtually  a  notice  to  all 
I  shall  not  scruple  to  remark,  that  the  proposition  is  to  be 
received  with  great  qualification ;  it  may  depend  on  the  time 
and  circumstances  under  which    the  communication  was 
made ;  but  on  the  mere  naked,  unaccompanied  fact  of  one 
name  standing  first  on  the  policy,  I  should  not  bold,  that  a 
communication  made  to  him  was  virtually  made  to  all  the 
subsequent  underwriters ;  *'  and  his  lordship  said,  that  the 
question  was  one  of  such  magnitude,  that  if  it  should  arise, 
he  should  direct  it  to  be  put  on  record  for  the  opinion  of  all 
the  judges,  (e) 


(«)Mandeii9.Beid,3£Ml,91S.  Brine  (^  Brine  9.   Ftathemone,  4  Tamt 

«.  Fealhenlone,  i  Taunt.  870, 871.  801. 

(6)  Doer,  (I8»  60,  and  aee  Sibbeld  •.  Hill,  (#)  In  Fonwter  v.  Pigov,  1  Manto  lb 

2  Dow*a  P.  C.  208.  Sd.  13. 

(c)  Bobertaon  v.  Majoribanka,  2  Stark. 
N.P.  j»3.    Doer,  179.  note  xvi. 
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MtfrepreMota-  '    Of  coune,  if  tbe  subfloriptkm  of  the  first  ooderwriler  k 
ex.  obtained  under  a  secret  agreement,  or  understanding,  diat  il 


tends  to  an. 


Whetetfae  flrat 


is  not  to  be  binding,  and.  for  the  sole  purpose  of  leading 
others  to  insure ;  &e  exhibitioB  of  the  policy,  dius  subscribed, 

dwST^  tMT^  ^  justly  regarded  as  a  fraud  on  the  subsequent  mderwrilHs, 

avoiii  the oop-  and  ou  that  around  avoids  the  poUcy.  (/) 

tnetMtoall  ^        ^  iT  •         i 


•u^qoeiit  UA-      The  first  underwriter  in  such  cases  is  called  in  Bi^land  a 

^  '"'*^'        decoy  duck  ;  on  the  Continent  he  is  termed  a  dcipkiaf^  who 

leaps  from  the  water  that  others  may  follow,  {g) 

In  these  cases,  as  the  subscription  and  exhibition  of  the 

underwriter's  name  is  an  actual  fraud,  it  should  seem  that 

the  rule  will  extend  to  the  case  of  a  prior  underwriter,  though 

his  name  may  not  be  first  in  the  policy,  (it) 

SemUe,  that  it       It  is  Stated  by  Mr.  Marshall  (s)  that  it  is  only  upon  the 

finttn^thata  fii'^  ^^^  ^^  ^®  defendant  can  avail  himself  of  a  nu»- 

denmivofm     ^representation  made  to  the  first  underwriter ';  and  that  after 

rasort  to  the  de-  a  vcfdict  has  been  obtained  the  court  will  not  set  it  asida  on 

VBOOC  of  "»*■- 

repieaentation    an  affidavit  of  the  first  underwriter,  that  a  material  misrepre- 

madolo  him 


sentation  has  been  made  to  him.    The  case  cited  in  siqppovt 
SS^J^  "^    of  this  position  is  that  of  Barber  v.  Fletcher.  (» 

53o  *  Mr«  Duer,  however,  observes,  that  the  case  cited  does  not 

warrant  this  position  as  a  general  and  unvarying  rule ;  bat 
proceeds  solely  on  the  ground  that  the  defendant,  under  the 
circumstances,  might  have  obtained  the  information  before 
the  first  trial,  and,  consequently,  that  '^  if  the  evidence  was 
new,  it  was  his  own  negligence."  ^^  There  is  nothing,"  he 
remarks,  '^  in  the  case  to  justify  the  supposition,  that  when 
negligence  cannot  justly  be  imputed  to  the  defendant,  a  new 
trial,  founded  on  the  recent  discovery  of  the  eridenoe,  may 
not  with  propriety  be  granted."  (ft)  It  may,  however,  fairly 
be  doubted,  whether  negligence  might  not  justly  be  inqputed 
to  any  underwriter  who  failed  to  inquire,  with  a  view  to  his 
defence  on  the  first  trial,  whether  any  material  misrepresent 
tBtion  had  been  made  U>  the  underwriter  whose  name  stands 


(/)   Whittingham  «.  Thoraburgh,  2  (A)  Dner,  70.     <{  2  Duer,  Ina.  G7&  > 

VefBOD,  806.   Witioii  •.  Dncketl,  3  Bimt.  (t)  1  Marahall  on  Ina.  4». 

1301.    See  abo  the  observatioos  of  Lotd  (j)  Barber  «.  Fletcher,  DoqgL  30ft. 

XeDyon  la  SibbiUv.  HJIl,  S  Dow^  P.  C.  (i)  Duer  on  BepraaentaUoaa,  180.  note 

202.  zvi.    \  2  Doer,  Ina.  780l  ^ 

{g)  EmerigoB,  ofaap.  ii.  sect  4.  vol.  L 
p.  43,  ed.  1827. 
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first  in  the  policy  ;  and  bearing  in  mind  the  strong  disposi-  Misrepresenu- 
tion  of  the  English  courts  to  restrict  as  far  as  possible  the  underwriter  ex- 
operation  of  this  doctrine,  it  may  be  assumed  that  the  posi-  ^^^  ^^  ^^- 
tion  laid  down  by  Mr.  Marshall  would  be  acted  upon  in 
practice,  on  this  side  the  Atlantic. 
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OV   CONGBALMBirry  OB   8UPPBBS8IO    YEBI. 

Sect.  I.  Definition  and  general  Principles. 

m 

§  199.  CoNCEALBffENT,  ill  the  law  of  insurance^  is  the  sup- 
pression of  a  material  fact  within  the  knowledge  of  either 
party,  which  the  other  has  not  the  means  of  knowing,  or  is 
not  presumed  to  know ;  by  a  material  fact  is  meant,  one 
which,  if  communicated  to  the  underwriter,  would  induce 
him  either  to  refuse  the  insurance  altogether,  or  not  to  effect 
it  except  at  a  higher  premiimi.  (a) 

On  the  plainest  principles  of  equity,  a  contract  which  one 
party  has  thus  been  induced  to  enter  upon  from  his  ignorance 
of  the  thing  concealed,  shall  not  be  enforced  against  him,  by 
the  other  who  has  concealed  it. 

Whether  such  suppression  of  the  truth  arise  from  the  fraud 
of  the  assured  (that  is  from  a  wilful  intention  to  deceive  for 
his  own  benefit,)  or  merely  from  mistake,  negligence,  or 
accident,  the  consequences  will  be  the  same,  (b)  ^ 

'<  Good  faith,"  says  Lord  Mansfield,  '^  forbids  either  party, 
by  concealing  what  he  knows,  to  draw  the  other  into  a  bo^- 

(a)  See  Marshall  463.    1  PhiUips,  Ins.    Lartdns,  5  C.  &  P.  392.    <<  MaigBtroyd  «. 
314.  and  per  Tindal,  C.  J.  in  Elton  v.    Crawford,  3J)aUas,  491.  > 

{b)   Carter  v.  Boehm,  3  Burr.  1909. 


>  See  Union  Ins.  Co.  v.  Stoney,  Harper,  235 ;  per  Bronson,  J.  in  Borritt  tr.  Saim- 
toga  Coanty  Mutual  F.  Ins.  Co.  5  Hill,  188 ;  Stetson  v.  Mass.  Ins.  Co.  4  Mass.  330. 

The  voluntary  ignorance  of  the  Bssui«d,  as  to  material  facts  not  disclosed,  whether 
the  result  of  fraud,  or  of  gross  negligence,  will  not  be  allowed  to  excuse  htm,  bat  as 
evidence  of  a  conceahnent  vitiating  the  policy,  will  have  the  same  eflect  as  his  actual 
knowledge.  Biays  v.  Union  Ins.  Co.  1  Wash.  C.  C.  506.  Hence,  where  it  deariy 
appears  that  material  facts  were  not  disclosed,  it  is  not  in  all  cases  neoessary  to  be 
proved,  in  order  to  discharge  the  underwriter,  that  the  facts  were  in  ledily  kaowa 
to  tbB  amued.  2  Duer  Ins.  409,  f  IS. 
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^in,  from  his  ignorance  of  the  fact,  and  his  believing  the  DefinitioB  Mid 
contrary.     The  facts  lie  most  commonly  in  the  knowledge  of  pS!    '^"'^ 


the  assured  only,  the  underwriter  trusts  to  his  representation, 
and  proceeds  upon  confidence,  that  he  does  not  keep  back  any 
circumstance  to  mislead  him,  and  induce  him  to  estimate  the 
risk  as  if  it  did  not  exist.  The  keeping  back  such  circum- 
stance" *(if  intentional)  ^'  is  a  fraud,  and  although  the  sup-  ^437 
pression  should  happen  through  mistake,  the  policy  is  void 
because  the  risk  is  different  from  thai  understood  and  intended 
to  be  runy  (c)  ^ 

The  ground,  in  short,  on  which  the  policy  is  avoided  is, 
that  the  underwriter  has  been,  in  fact,  deceived,  not  that  the 
assured  intended  to  deceive  him. 

Hence  it  is,  that  the  concealment  of  a  material  fact,  wholly  Cooceaimeot 
unknown  to  the  assured  by  his  authorized  agent j  is  just  as  a^nuuTi^i'fact 
fatal  to  the  policy  as  though  it  were  wilfully  kept  back  by  the  cyrtho^wJih 
assured  himself;  for  the  knowledge  of  the  agent  is  in  these  {^n^o^J^^Se"' 
cases  impliedly  the  knowledge  of  the  principal,  (rf)  ^  principal. 

If  an  agent  in  ignorance  of  a  loss  that  has  happened,  effect  Where  a  poKcf 
an  insurance  for  his  principal  who  knew  of  the  loss  at  the  an^^nt  in  ^ 
time  the  policy  was  effected,  but  not  in  time  to  countermand  materiarfact,* 
it,  the  policy  will  not  be  avoided  by  the  concealment :  if,  on  ^^^  ^^ 
the  other  hand,  the  principal,  knowini;  of  the  loss,  effected  concealment  of 

^  r  f     f  B  i  .uch  fact  will 

avoid  the  poli- 

RatcKffe  v.  Schodbred,  Marshall  on  Ins.  (rf)  Valin,  art.  40,  vol.  ii.  pp.  330—  f/\,2SlS'*^*" 

464.  Shirley  tr.   Wilkinaoo,  Dougl.  306.  332,   ed.    1828.       Fitzherbert    v.    Ma-  koown  to  the 

ThompM>n  v.  Buchanan,  4  Br.  P.  C.  482.  ther,  1  T.  Rep.  12.    Gladstone  v.  King,   Priocipel  too 

(c)  Carter  v.  Boehm,  3  Burr.  190a  1  1  Maule  &  Sel.  35.                                      !»'«  i®  ^J^ 

W.B1.593.  mandthepd.- 


1  See  Biays  v.  Union  Ins.  Co.  1  Wash.  C.  C.  506 ;  Oliver  v.  Greene,  3  Mass.  133; 
Stocker  «.  Merrimack  Ins.  Co.  6  Mass.  220;  M^Lanaban  r.  Universal  Ins.  Co.  1 
Peters,  (S.  C  )  185;  Howell  v.  Cincinnati  Ins.  Co.  7  Ham.  (Ohio,)  276.  The  asrared 
should  d);$clase  fully  and  specifically  those  facts,  of  which  he  has  full  and  specific 
informal  ion.  It  is  not  sufficient,  under  such  circumstances,  for  the  assured,  in 
answer  to  a  charge  of  undue  concealment,  to  show  that  he  had  disclosed  his  informa- 
tion in  general  tcnns.  2  Duer,  Ins.  398,  399,  et  aeq.;  E\y  v.  Halielt,  2  Caines,  57; 
Mu!*es  9.  Dcluware  Ins.  Co.  1  Wa:»h.  C.  C.  385 ;  Stoney  v.  Union  Ina.  Co.  3  M'Cord, 
3S7. 

The  underwriter,  by  consenting  to  take  upon  himself  a  risk,  which  the  assured  is 
not  willing  to  bear,  does  it  always  under  an  implied  condition  that  he  shall,  as  to  all 
facts  within  the  private  knowledge  of  the  assured,  be  equally  informed  as  himself, 
have  the  same  opportunity  of  measuring  the  extent  of  the  danger,  and  be  enabled  to 
judge  of  the  compensation,  at  which  he  would  think  it  prudent  to  enter  into  the  con- 
tract.   Kohne  v.  Ins.  Co.  of  N.  Amcr.  1  Wash.  C.  C.  93. 

'  See  Gen.  Int.  Ina.  Co.  v.  Buggies,  12  Wheat  408;  2  Duer,  Ins.  791  to  796. 
VOL.  I.  46 
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gmfnlptiadr 
pies. 

Goooealment 
by  the  under' 
wrtf«rof  the 
■hipl  arrival, 
^o.  avoida  the 
policy. 

AU  iatoUlgCBM 
ought  to  be 
ooaunanicated 
to  the  under- 
writer which 
may  afiect  his 
judgment,  eith- 
er:  1.  as  to  the 
point  whether 
ne  will  insure 
at  all ;  2.  as  to 
the  point  at 
what  premium 
he  will  insJre ; 
and  this  dutv 
attaches  at  the 
time  of  effecting 
the  policy. 
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GonaeqiieBlly, 

though  the  in- 
tettigence  ooa- 
oealed  may 
turn  out  to  be 
unlbttBded,or 
the  loss  may 
arise  from  a 
cause  totally 
unconnected 
with  the  fact 
concealed,  the 
policy  will,  nev- 
ertheless, be 
avoided. 

Seamen  v. 
Fonnereau,  2 
Str.  1183. 


the  insurance  through  an  agent  who  was  ignorant  of  it,  the 
DOB^eommunication  of  the  £aict  of  loss  will,  of  coorse,  yitiate 
the  policy,  {e) 

Generally  speaking,  as  the  fact  lies  most  within  the  peculiar 
knowledge  of  the  assured,  it  is  the  underwriter  who  most 
frequently  avails  himself  of  the  defence  of  concealment :  there 
can,  however,  be  no  doubt  that  the  underwrite  as  weU  as  the 
assured)  is  bound  to  disclose  all  circumstances,  peculiarly 
within  his  own  knowledge,  in  any  degree  afiecting  the  risL 
Thus,  for  instance,  if  it  appear  that  the  underwriter,  at  the 
time  of  subscribing  the  policy,  knew  that  the  ship  had  arrived 
safe,  the  contract  will  be  void  as  to  him,  and  aa  action  will 
lie  against  him  to  recover  back  the  premium.  (/) 

It  is  the  duty  of  the  assured  to  communicate  to  the  under- 
writer all  the  intelligence  he  has  that  may  affect  the  mind  of 
*the  underwriter  in  either  of  these  two  ways ;  lst«  As  to  the 
point  whether  he  will  insure  at  all ;  2nd»  As  to  the  point  at 
what  premium  he  will  insure  :  and  this  duty  attaches  at  the 
time  of  affecting  the  insurance,  and  cannot  depend  on  sub- 
sequent events  {g)y  for  it  must  be  carefully  borne  in  mind, 
that  the  effect  of  a  concealment  in  avoiding  the  policy  is  to 
be  determined  Tiot  with  reference  to  its  eventual  influcQce  on 
the  nature  of  the  risk,  but  with  reference  to  its  inune£ak 
influefice  on  the  judgment  of  the  underwriter. 

Consequently,  although  the  intelligence  concealed  may 
turn  out  to  be  wholly  unfounded,  or  though  the  loes  that 
actually  occurs  may  arise  from  a  cause  totally  unconnected 
with  the  fact  concealed,  the  policy  will  be  neverthelesi 
avoided.^ 

Thus,  where  the  agent  of  the  assured  before  effecting  the 
policy,  was  in  possession  of  a  letter  written  by  the  captain  of 
another  ship,  in  which  he  stated,  that,  being  in  company  with 
the  ship  insured,  he  had  lost  sight  of  her  all  at  once  at  twelve 
o'clock  at  night,  she  having  been  the  day  before  rqxwted 

(«)  Valin,  art.  40,  ibid.  heimlichungen,  voL  iii.  pp.  90;  91,  ed. 

(/)  Per  liOid  Mansfield  in  Carter  «.  1S08. 

Boehm,  1  Bl.  594.    3  Burr.  1909.    See  <^)  See  the  dicta  of  Mansfield,  C.J.,  3 

also  Beneck6,  System  dea  Asaecuranx,  Taunt.  44,  and  of  Laid  EHenbnroggh,  14 

chap.  X.  von  den  Anaeigeui  und  Yer-  East,  497. 


>  2  Duer,  Ins.  391,  392;  Hoyt  e.  Gihnan,  8  Ma».  336. 
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leaky  by  her  captain,  and  a  hard  gale  having  ensued  the  DefimUon  and 
next  day ;  it  was  held  that  this  intelligence  ought  to  have  ^^     ^°^ 


been  communicated  to  the  underwriter,  and  that  the  policy 
'was  avoided  by  its  suppression,  although  in  pomt  of  fact  the 
intelligence  itself  turned  out  to  be  false,  and  the  ship  was 
not  lost  by  the  perils  of  the  sea,  but  by  capture,  which  did 
not  take  place  till  a  week  after  the  period  to  which  the  letter 
referred.  (A) 

The  following  case  is  a  further  illustration  of  the  same  Lynch  v.  Ham- 
principle  :  a  policy  was  effected  on  goods  on  board  "  ship  and  L^ih  »  *""*' 
ships "  from  the  Canary  islands  to  London^  by  an  agent  of  eSS^SSl*  ^* 
the  assured,  who,  at  the  time  of  effecting  the  policy,  knew 
that  a  portion  of  the  goods  intended  to  be  insured  were 
loaded  on  board  a  ship  called  ^^  the  President ;  **  and  also 
knew  that  the  President  had  been  reported,  in  a  paper  stuck 
np  at  Lloyd's,  as  having  been  fallen  in  with  on  her  voyage 
^y  another  ship,  and  parted  from  being  deep  and  leaky  ;  the  *  539 
ttg^ent,  however  J  did  not  inform  the  underwriter  thai  the  Pre- 
$ideni  was  one  of  the  shipSj  on  board  which  part  of  the  goods 
insured  had  been  loaded^  so  that  the  underwriter  had  no  means 
of  applying  the  intelligence  at  Lloyd's  to  the  particular  ship 
and  goods  on  which  the  insurance  was  effected :  under  these 
eircumstances  the  Court  of  Common  Pleas  held,  and  the 
Court  of  King's  Bench  confirmed  their  decision,  that  the  sup- 
pression of  this  fact  by  the  assured  avoided  the  policy,  al- 
though, in  point  of  fact,  it  turned  out  that  the  intelligence 
at  Lloyd's  was  unfounded,  the  President  never  having  been 
deep  or  leaky  on  any  part  of  the  voyage  insured,  and  she  was 
lost,  not  by  perils  of  the  seas  at  all,  but  by  capture,  which 
occurred  three  weeks  after  the  period  referred  to  in  the  paper 
writing,  (i) 

The  result,  therefore,  is,  that  every  concealment  of  a  ma-  BemUtofUia 
terial  fact,  whether  by  principal  or  agent,  by  design  or  mis-  ■"*'**^"**^' 
take,  avoids  the  policy ;  and  that  it  has  this  effect,  although 
the  intelligence  suppressed  should  ultimately  turn  out  to  be 
aotrae,  or  the  loss  to  have  arisen  from  a  cause  quite  different 


(A)  Seatiuui    «.    Fonnereaa,    3    Str.    Lynch  v.  Doniifcrd,  14  Ehat,  4M.    8.  C. 
lias.  in  error. 

{£)  Lynoh  9.  HnmiHon,  3  Taunt  41. 
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Detfaitioa  and 

yenenii  priuci- 
ples. 

Practical  rule 
ibr  brokers. 


from  that  which  the  intelligence,  if  communicated,  might  have 
given  reason  to  apprehend. 

The  practical  rule  for  policy  brokers  and  other  agrats^ 
therefore,  is  to  disclose  to  the  underwriter  all  they  know  res- 
pectingtbe  proposed  adventure,  and  not  to  exercise  their  own 
judgment  as  to  the  materiality  of  any  part  of  the  informatioii 
they  possess ;  for  if  they  do  not  disclose  the  whole,  and  what 
is  kept  back  appears  to  the  court  to  be  material,  the  policy 
will  be  avoided,  though  the  concealment  was  without  any 
intention  of  fraud,  and  arose  merely  from  an  error  of  judg- 
ment, (j) 


540  *       *Sect.  II.  Concealment  of  Time  of  Sailings  and  other  Facts 

tending  to  show  the  Ship  a  Missing  Ship. 


Concealment  of 
time  of  •hip's 
•ailing,  ana 
other  facts  tend- 
ing to  show  the 
ship  a  misting 
skip. 


TSmeof  ship*ft 
sailing  need  on- 
ly be  communi- 
cated when 
there  is  reason 
to  auppose  the 
•hip  a  missing 
ahip  at  the  time 
of  effecting  the 
polief. 


§  200.  A  concealment,  therefore,  being  the  suppression  of 
material  facts,  and  all  facts  being  material  which  can  influ- 
ence the  judgment  of  the  underwriter  either  in  determining 
to  take  the  risk  at  all,  or  to  take  it  at  a  lower  premium,  it  f(d- 
lows  that  every  thing  which  the  assured  privately  knew ^  which 
might,  if  communicated,  affect  the  mind  of  the  underwriter 
as  to  either  of  the  above  points,  is  material,  and  ought  to  be 
disclosed,  (k) 

Such  is  the  principle  of  which  all  the  decided  cases  are  only 
so  many  illustrations  variously  modified  by  a  great  variety  of 
different  circumstances. 

In  proceeding  to  consider  them,  we  will  take  first  those 
which  relate  to  the  concealment  of  the  time  of  the  ship's  sail- 
ing, and  other  facts  important  as  tending  to  show  the  ship  to 
be  a  missing  ship. 

Formerly  it  seems  to  have  been  considered  that  a  conceal- 
ment of  the  time  of  the  ship's  sailing,  was,  in  all  cases,  fatal 
to  the  policy ;  but  *<  the  law  "  is  now  clearly  settled  thai  aparl§ 
is  '^  not  bound  to  communicate  the  time  qf  the  sailing  of  the  ship^ 
unless^  at  the  time  of  effecting  the  policy ^  the  ship  is  tchat  is 


ij)  See  perCariamin  Shiriefv  Wa-    field  in  Carter  «.  Boefam»  3  Biixr.  ISOOl  {  2 
kinson,  Oougl.  306.  Duer,  Ins.  46a  ^ 

{i)  See  the  observations  of  Lord  Ifana- 
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eoBed  a  missing  skip  (l)  ;"  i.  e.  has  been  so  long  on  the  voyage  Coiic«itartrtor 
that  the  owner  has  reason  to  suspect  that  she  has  met  with  saiUog.  and 

_    .^     _^     ^14^1  oUicr  tacts  tend- 

some  casualty.^  in^  to  abow  tht 

When  a  ship  shall  be  considered  oni  of  Ume^  or  a  missing  JjP  ■  •"'•'V 

9hipy  must,  of  course,  depend  on  the  voyage  on  which  she  is  ^^^^^ 

insured,  and  will  vary  with  the  circumstances  of  each  particu*  apeaidng.a  rfrfp 

'  •'  '^  may  be  said  to 

lar  case.  be  a  miating 

Generally  speaking,  a  misaing  i^hip  may  be  said  to  be  one  hM  not  been 
ttrkieh  is  not  heard  of  after  ike  longest  ordinary  safe  time  in  ^  fong^^ 
S0hick  the  voyage  is  performed  on  which  she  is  insured,  (m)       ondinaiy  wfe 

*  Without  attempting  to  cite  all  the  cases  that  have  turned  the  voyage  is 
on  this  point,  we  will  select,  by  way  of  illnstration,  1st,  some       #541 
of  those  in  which  the  concealment  of  the  time  of  the  ship's 
Bailing  has  been  held  fatal  to  the  policy ;  and,  2ndly,  some 
of  those  in  which  it  has  been  regarded  as  immaterial. 

§  201.  Where  a  shipowner,  on  the  2Znd  ofFebruartfi  bav-  Cme»  «»  wM^ 
ing  received  information  that  his  ship  had  sailed  from  the  coast  meiuefthe* 
of  Africa  an  ike  2nd  of  October,  directed  his  broker,  "  as  the  t^^^ 
skip  had  been  rather  long^  and  he  did  7u4  think  U  prudent  to  ^****  ^  ^  H*" 
run  so  large  a  risk  at  so  critical  a  limey  ^  to  effect  an  insurance  poiicy  effected 
on  her  "  at  and  from  the  coast  of  Africa  to  the  West  Indies  ; "  ^^11*^^5^' 

'       fuaty  on  amp 

adding,  "  We  expect  to  hear  from  her  soon  ;  "  and  ordering  |r?^«$^?j  ^ 
the  broker  to  communicate  to  the  underwriters  ^^  that  the  skip  Met,  witboat 
was  on  ike  coast  on  the  2nd  of  October,'*  but  saying  nothing  that?fae"had^ 
of  ker  kaving  sailed  on  that  day :  the  court  held  that  the  sup-  Afn^'^cSiirt* 

on  2d  October. 
Ratdiflb  v. 

(i)  Per  Tindal,  C.  J.,  in  Eton  v,  Lar-       {m)  Per  Wflde,  atguemdo,  in  EHon  v.   Ma^^o^Iat 
kins,  5  C.  &  P.  392.  Laricinv,  ibid.  391.  p.  400.' 


I  Fisks  9.  N.  Bnsr.  ICarine  Ins.  Go.  U  Pick.  310.   9  Duer,  Us.  468, 4«A. 

Tlie  question  whether  the  time  of  sailing  was  material  to  the  risk,  will  depend 
npoa  other  facts  connected  with  the  time ;  **  for  example,  if  there  were  a  severe 
eioffn  imoMdiately  after  the  ship  sailed,  which  was  knows  to^the  assured  and  lui- 
known  to  the  iasurer,  if  there  were  a  hostile  ship  watohinf  the  departure  of  the 
Tcssel,  known  to  the  assured,  unknown  to  the  insurer,  if  she  were  a  misting  ship, 
and  known  to  be  out  of  time,  when  the  policy  was  effected,— the  time  of  sailing  would 
beessentiallf  material  to  the  risk.  Withholdng  the  iolbrmatioa  of  the  time  of  sailing, 
in  such  circumstances,  or  in  any  other  having  a  peculiar  and  necessary  connection 
wHli  or  relation  to  the  time  of  sailing,  wonld  be  very  strong  evidence  of  a  fraudulent 
inteDt  on  the  part  of  the  assured,  and  would  avoid  the  poKoy."  Per  Puftiam,  J.  Ja 
Fidce  «.  N.  Eng.  Marine  Ins.  Co.  15  Pick.  310, 317.  See  Ely  «.  HaUet,  2  Gaines  R. 
57 ;  Per  Story,  J.  in  M*Lanafaan  v.  Univeiaal  las.  Co.  1  F«en  {S,  G.)  188 ;  2  Dnen 
Ins.  403. 
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.  ^of  preesion  of  this  last  fact  was  fatal  to  the  policy ;  or,  in  the 

njiiiig,  and       words  of  Lord  Mansfield)  "  That  the  plaintiff  having  con- 

Sf^  t^w^  cealed  a  material  part  of  the  information  he  received,  it  was 

•hipaMMMv   a  fraud,  and  the  underwriters  were  not  liable."  (n) 

Reiiiuk»oii~        ^°  ^^^  case,  even  if  the  time  that  had  elapsed  between  the 

tUtoMe.  2nd  of  October  and  the  22iid  of   February  (nearly  five 

months)  was  not  enough  to  make  the  ship  a  missing  ship, 

which  may  well  be  doubted,  yet  the  facts  of  the  case,  as 

stated,  show  a  fraudulent  intention  on  the  part  of  the  assured, 

which  would  alone  be  sufficient  to  have  avoided  the  policy, 

even  had  the  time  of  sailing  not  been  material. 

Foter  dfected        So,  where  the  assured,  on  the  2Mh  of  November^  received  a 

ctutber,  oa  ship  letter  from  Lisbon,  written  on  the  8th  of  November,  inform* 

Lon^,  with^    tDg  him  that  the  ship  was  then  ready  to  sail  from  that  port, 

Su^^^toi    but  he  did  not  effect  an  insurance  on  her  until  the  2nd  of 

wiittea  from      December,  after  the  arrival  from  Lisbon  of  another  vessel, 

liisboo  on  the  . 

ilk  of  Korem-  whicb  had  sailed  at  the  same  time  as  the  ship  insured,  and 
tbe'ship*^  then  without  communicating  to  the  underwriters  the  letter  he 
MTflJwifthlS  ^^^  previously  received :  Lord  Kenyon  held  that  the  keeping 
fivAndrew  '^^tck  ihis  letter  avoided  ihe  policy,  {o) 
Ml,  i^.m  *In  this  case  his  lordship  considered  that  it  appeared,  upon 
542  *  the  whole  evidence,  that  the  plaintiff  did  not  intend  to  insure 
till  he  believed  the  ship  to  be  missing. 
PoBcjr  effected  AH  ships  sailing  to  the  Baltic  touch  at  Elsinore  to  pay  (be 
AoDi  Liverpool  Sound  dues,  and  are  entered  in  a  list  called  the  Sound  List : 
whhoat  W'  ^he  voyage  from  Liverpool  to  Elsinore  can  be  performed  in 
wSffhild  **  from  fourteen  to  eighteen  days,  and  the  list  be  brought  to 
dat^^th  ^Doii-  ^'^S^^"^  ^"  ^^"  o'  twelve ;  so  that,  in  thirty  daysy  at  the  most, 
ey  without  it  cau  be  known  here  whether  a  ship  sailing  from  Liverpool 
from  EMnore.  has  or  has  not  touched  at  Ekinore.  Hence,  where  an  insur- 
2rJ^H>^'^  ance  was  effected  on  the  23rd  of  October,  on  a  ship,  from 

Liverpool  to  the  Baltic,  and  it  appeared  that  the  ship  had 
sailed  from  Liverpool  on  the  7th  of  September,  or  more  than 
six  weeks  (fofty-six  days)  before  the  policy  was  effected,  and 
no  news  been  heard  of  her  down  to  that  time,  Lord  Kenyon 
held  that  the  plaintiffs,  at  the  time  they  procured  the  policy 
to  be  effected,  must  have  suspected  the  ship  to  be  a  missing 
ship,  and  ought,  therefore,  to  have  communicated  to  the  un- 
derwriter the  time  of  her  sailing,  (p) 

(fi)  Ratclifle  v.  Schoolbred,  Marshall  oq       (o)  M*Andrew  «.  Bell,  1  E^.  373. 
Int.  466.  (p)  Webeler  v.  Foeter,  1  Esp  406. 
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In  this  case,  also  his  lordship  remarked  upon  it  as  a  suspi-  Conoeaimentof 
eious  circumstance,  that,  though  the  plaintiflb  were  in  London  saTuog,  anf 
at  the  date  of  the  policy,  and  could,  therefore,  have  had  no  IJgTo^show  ^^ 
difficulty  in  effecting  it  there,  yet  they  had  chosen  to  get  it  JJJP  *  ««'*'«' 
effected  at  Hull*  

It  is  also  observable  in  this  case,  ^hat  the  underwriters  had 
inquired  of  the  broker  the  time  of  the  ship's  sailing,  and  that 
he  had  told  them  he  knew  nothing  about  it. 

The  voyage  from  Berderygge  to  London  is  often  perform-  ^.^^^  ^  ^^ 
ed  in  four  or  five  days,  and,  when  the  weather  is  not  favor-  ver,  i  Bob.  dt 
able,  in  about  ten  days.     On  the  15th  of  December,  the  con-  i5.  ' 
signees,  in  London,  received  from  the  shipper  of  the  goods 
in  Berderygge  a  letter,  written  from  thence  on  the  30th  of 
November,   containing  these  words :    "  I   think   the    cap- 
tain will  sail  to-morrow ;  ^  but  should  he  not  be  arrived  in 
your  port,  be  so  kind  as  o^  i^  make  the  insurance  as  Una  as  you 
possibly  can  on  my  accaunt*^^ 

♦The  consignees  accordingly  effected  an  insurance  on  the  *  543 
goods  "  from  Berderygge  to  London,"  on  the  14th  of  Decem- 
ber, the  day  after  receiving  this  letter,  and  without  communi- 
cating it  to  the  underwriters.  It  turned  out  that  the  ship  did 
not,  in  fact,  sail  till  the  24th  of  December ;  yet  the  court 
held  the  suppression  of  the  letter  to  be  a  fatal  concealment, 
and  though  the  jury  had  found  for  the  plaintiff,  on  the  ground 
that  the  concealment  was  not  material,  they  sent  the  case 
down  for  a  new  trial,  in  which  verdict  was  given  for  the  de- 
fendant (q)  ^ 

The  court  took  notice  that  it  appeared  from  the  terms  of 
the  shipper's  letter  that  a  high  premium  would  probably  be 
exacted  if  the  ship  had  not  arrived  before  his  letter,  (r) 

In  this  case,  also,  the  court,  although  they  admitted  that 

(q)  Waies  V.  Glover,  1  Bos.  &  Pull.  N.  (r)  Ibid.  16. 

R.  14. 


>  See  2  Doer,  Ins.  393,  et  seq. 

If  jnidiigence  raoeived  by  the  assured,  relates  not  to  a  fact,  but  to  the  mere  ezpeo- 
tatkm  or  belief  of  the  person  from  whom  it  was  received ;  if  the  expectation  relates 
to  an  event  tliat,  had  it  occurred,  would  be  material  to  the  nslcs,  it  must  be  communi- 
cated ;  and  Ihia^  allhoutrb  it  turns  out  in  the  event  that  the  expectation  was  not  reaU 
iaed.  2  Duer,  Ins.  393,  \  10.  In  this  respect,  there  is  an  important  diflerenoe  between 
a  representatkm  and  a  concealment.    See  ante,  tS07,  506. 

'.  See  Livingston  v.  Delafield,  3  Caineis  49 ;  Johnson  «.  Phoenix  Ins.  Co.  1  Wash. 

c.  c.  aTik 
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Concealment  of 
time  of  ship*a 
nJliog,  ana 
other  facts  tend- 
ing to  »bow  the 
ahip  a  misting 
a4tp. 

Though  the 
question  of  the 
materiality  of  a 
conoealmeat 
falls  properlf 
withm  the  pro* 
▼ince  of  the 
jury,  yet  the 
court  will  send, 
down  the  case 
for  a  new  trial 
if  thev  think 
they  nave  de- 
cided wrongly 
on  the  point. 


The  jury  are, 
however,  the 
aole  judges  of 
the  question, 
whether  a  given 
ahip  on  a  given 
voyage  is  **  out 
pfUme:* 

644* 


9.  Hon- 
ter,  1  M.  dc 
8el.  14. 

Non-communi- 
cation of  time 
of  saiiiug,  and 
that  ship  sailed 
with  convoy. 


great.respect  was  doe,  on  sDch  a  point,  to  the  opinion  of  the 
jury,  yet,  as  they  thought,  in  the  particular  instance,  thai 
their  judgment  had  been  too  hastily  formed,  they  sent  the 
case  down  for  a  new  trial.  In  a  subsequent  case,  before  Lford 
Ellenborough,  the  court  took  the  same  course,  and  his  lord- 
ship laid  it  down  that  though  the  question  of  the  materiality 
of  a  concealment  was  one  properly  for  the  consideration  ol 
the  jury,  yet  if  the  court  had  reason  to  think  that  they  came 
to  a  wrong  conclusion  on  the  point,  it  might  set  them 
right,  {s)  ^*  I  should  say,'*  observes  Lord  Abinger,  **  that 
though  it  be  generally  true  that  the  materiality  of  the  fact  is 
a  question  for  the  jury,  yet  the  judge  ought  to  take  care  that 
the  jury  are  not  misled  by  any  thing  that  comes  oat  in 
evidence."  (t)  * 

The  jury,  however,  seem  to  be  the  proper,  if  not  the  sole, 
judges  of  the  question  whether  a  given  ship  shall,  with  re* 
ference  to  the  average  duration  of  the  voyage  and  the  general 
course  of  navigation,  be  considered  out  of  Ume^  or  a  missing 
^ship,  at  the  date  of  the  policy ;  and  if  this  point  has  been 
adequately  presented  to  their  attention,  the  court  will  not, 
except  in  a  very  clear  case  indeed,  disturb  the  judgment  they 
have  formed  upon  it.  (u) 

The  following  case  may  be  added,  as  a  still  iiirther  illus- 
tration of  the  principle  thus  laid  down  :  — 

An  insurance  was  effected,  on  the  12tk  of  November ^  on 
wines  on  board  the  &agy  *^  at  6nd  from  Oporio  to  Liverpool,'' 
<'  to  return  four  guineas  per  cent,  for  convoy  and  arrival." 
Twelve  days  before  eflfecting  this  insurance,  the  plaintiff  had 
received  two  letters,  written  from  Oporto  ;  one  on  the  Wth  of 
October^  stating,  *'  We  are  loading  the  wines  on  board  the 
Btag,  Captain  Whatley,  whoprefe?ub  to  sail  after  to-morrow ; " 
the  other  dated  the  13th  of  October,  enclosing  the  bills  of 
lading,  which  were  filled  up  with  the  words  "  With  convoyJ* 
Neither  of  these  letters  were  communicated  to  the  under- 


(«)  Per  Lord  Eltenboroagh  in  Bridges  v. 
Hunter,  1  Maule  &  Sel.  18.  See  also  El* 
ton  V.  Larldns,  8  Bingh.  196,  and  the  dicta 
of  Lord  Abinger  in  Mackintosh  «.  M er- 
thall,  UMees.  dc  Web.  126. 


(I)  Per  Lord  Abinger,  11 
Wets.  126. 

(u)  littledale  v.  Dtzon,  1  Boa  dt  Pnfl. 
N.  R.  151.  Elton «. Larkiiia,  dC.  9k  P. 
8S.38a    S.  G.  8  Bingh.  19B. 


1  Ante,  519. 
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ivriters.     The  Stag,  it  appeared,  did  sail  from  Oporto  on  the  Cooceaimentof 
13ih  of  October  to  join  convoy  ;  but,  failing  to  come  up  with  ^ng,  ao/ * 
it,  was  obliged  to  put  into  Lisbon.     The  convoy  with  which  ^jToibpui' 
she  ought  to  have  sailed  arrived  in  London  without  her  on  'JfP  *  miMnng 

the  31st  of  October^  and  on  the  Ist  of  November  a  list  of  — '■ 

the  ships  that  had  sailefl  with  it  was  entered  at  Lloyd's  in 
which  the  name  of  the  Stag  was  not  included.  It  was  con- 
tended at  the  trial  that  the  non-communication  of  these  two 
letters  was  a  material  concealment ;  because^  if  communicated, 
the  imderwriters,  on  reference  to  the  convoy  list  at  Lloyd's, 
i^^ould  have  ascertained  that  the  ship,  at  the  time  of  effecting 
the  policy,  was  a  missing  ship.  Lord  Ellenborough  told 
the  jury  that  the  question  was,  whether  a  disclosure  of  these 
leilers  would  probably  have  varied  the  judgment  of  the  under^ 
writer  so  as  to  have  induced  him  either  to  decline  sy/bscrUring 
thepolicy^  or  to  demand  a  higher  premium;  thatif  such  might 
have  been  the  consequence  of  a  disclosure  of  them^  they  toere 
material  letters  to  be  communicated.  The  jury,  notwithstand- 
ing, found  a  verdict  for  the  plaintiff;  but  the  court,  *tbink-  *545 
iog  they  had  come  to  a  wrong  conclusion^  on  the  facts, 
granted  a  new  trial.  (t>) 

^  202.  In  the  cases  hitherto  considered,  the  facts  withheld  CaM«  ia  which 
were  deemed  material,  because  tending  to  show  that  the  ship  ment  of  the 
was  a  missing  ship  at  the  time  of  effecting  the  policy  ;  where  &?.\a8  not'*^* 
they  have  not  this  tendency,  their  concealment  will  not  be  ^tdS^*^ 
liatal  to  the  policy.^  i»Wcy- 

Thus,  where  it  was  proved  that  the  usual  time  for  perform-  b^*oafoSiJ** 
ing  the  voyage  from  Yougkall  (in  Ireland)  to  Weymouth- ^^  ^y^  ^^ 
was  eight  ot  ten  days,  and  it  appeared  that  the  policy  was  length  of  the 
effected  only  nine  days  after  that  on  which  it  was  stated,  I^^to  ten 
in  a  letter  written  from  Lismore  near  Youghall,  that  the  ship  ^^ 
was  to  sail,  Chief  J.  Gibbs  ruled  at  nisi  prius.  and  the  court  line,  5  f  aunt. 
held  in  banc,   that  the  ship  could   not  be  considered  as  a  j^p\  117. 
missing  ship  when  the  policy  was   effected,  and   therefore 
that   the   non-communication  of  the  letter  announcing  the 

(«)  Bridges  «.  Hunter,  1  Maule  &  Sel.  14. 


>  Fiske  V.  N.  Eng.  Marioe  Int.  Co.  15  Pick.  310;  WjttMint  9.  DdaMd,  2  Ounce, 
329 ;  MocKay  e.  Bhinelander,  1  John.  Cat.  408. 
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GdooMiiaMiit  of  time  of  her  flailing,  was  not  such  a  conoealment  as  would 

time  of  ahip^  .  i    .  i-         /    % 

■ailing  and  avOlQ  the  pOUCy.  (ir) 

S^  shoiTtbe      ^^  ^^  ^^^  following  cases,  as  the  evidence  upon  the  whole 


t^^miidng   showed  that  the  facts  concealed  would  not,  if  disclosed,  have 

led  the  underwriters  to  conclude  the  ship  to  be  a  missing 

ship,  their  suppression  was  deemed  immaterial. 
SrSS^a"^  A  policy  was  effected  at  Whitehaven  on  the  8th  Jamuarf, 
remarkably  iaat  opou  the  ship  Cumberland^  ^'at  and  from  Barbadoes  to 
sbeathedveisei,  Liverpool,"  in  consequence  of  a  tetter  of  orders  from  a  Liiver- 
tfa^^daya  be^  po^l  broker,  in  which  he  said, ''  The  Cumberland^  we  expect, 
^red  ^  ^^^^  ^^^^  taken  her  departure  from  Barbadoes  on  the  26ih  of 
aimed 'ihwe      November;  the  ^arr^m  sailed  on  the  24lh,  and  arrived  at 

days  before  the  .  . 

policy  on  that  Liverpool  last  Sunday  (the  5th  January,)  but  she  is  cop- 
ed.'ii^heid**  pcred,  and  a  remarkably  fast  vessel."  This  letter  was  shown 
aS^^MuIJid^***  to  the  untferwriters  at  the  time  of  effecting  the  policy  ;  but  it 
being  fuu  buat,  further  appeared  that  another  ship,  called  the  Agreeable^  which 
and  a  alow  sail,  had  left  Barbsdoes  on  the  29th  November,  had  also  airived 
far  out  oHime  at  Liverpool  on  the  Sth  of  January.  It  was  shown,  bow- 
SdiredTa^^mi-  •cv©^  that  this  ship  also  was  coppered  and  remarkably 
;?» »^  "^^^    fast ;  the  arrival  of  both  of  these  vessels  had  been  entered 

the  order  was  ' 

given  to  insure,  by  the  Liverpool  broker  in  his  book,  but  the  arrival  of  tiie 
DUon,  i^BoA.     Agreeable  was  not  communicated  to  the  underwriters ;   the 
itPoii.  N.B.    Cumberland  was  not  coppered,  was  fuU  built,  and  a  slow 
545  #       sailer,  and  was  not  considered  a  missing  ship  ai  the  time  the 
letter  of  orders  was  written :   a  witness  for  the  plaintiff  also 
swore  (hat  a  knowledge  of  the  arrival  of  the   Barton  and 
Agreeable  could  not  have  varied  the  premium.     Upon  these 
facts  the  jury  found  for  the  plaintiff,  and  Sir  Janoes  Mans- 
field refused  to  disturb  their  verdict,  on  the  ground  that  they 
alone  could  decide  whether  the  fact  not  communicated,  vis. 
the  arrival  of  the  Agreeable,  was  a  reason  for  considering  the 
Cumberland  out  of  time  or  not.  (x) 
A  ship  oat  An  insurance  was  effected  on  the  ship  Fanny   ^^at  and 

days  from  Cadis  from  Codiz  to  London^^^  on  the  29th  of  December ^  at  whidi 
TOci^HJy  a^^  lin^  ^^^  plaintiff  was  in  possession  of  a  letter  written  to  him 
MMit^Ju>.  {^^  Qajig  by  xhe  captain  of  the  Famnp^  from  which  it 
Duike  disclosure  appeared  that  she  was  to  sail  on  the  22d  of  November  :  this 

of  her  time  of        ^  * 
•ailing  necet- 

^on  «  Lar-  ^^^  ^^  *'  ^^^°^  ^  Taunt.  430.    1  iinongly  decided ;  but  see  the  later  case  of 

kins,8BingiL      Bfaishall's  Bep.  117.  S.  C.  Elton  v.  Larkins,  8  Biagh.  19S.    S.  C.  at 

19a  (c)  Lfttledeie  «.  Dixoa,  1  Bos.  It  PdIL  N.  Plr.  5  C.  It  P.  S5. 

N.R.  151.    Mr.  ManhaU  thinks  this 


OB  BUSmaBBSO  VKtl.  6S1 

letter  the  plaintiff  never  communicated.     The  main  question  ConoedmeBt  of 
in  the  cause  ultimately  turned  out  to  be,  whether  the  Fanny,  saiiiog.an?* 
having  been  thus  out  thiriy-geven  days  from  Cadiz  to  Lmdan  S^^'^w^S 
at  the  time  of  effiscting  the  policy,  could  fairly  be  called  a  miss-  j^^ip  a^Mawiy 

11^  ship ;   as  to  this  the  evidence  was  confiicting,  but  the  

jary  having  found  for  the  plaintiff,  the  court  refused  to  dis* 
ttub  their  verdict,  {y)  In  a  more  recent  case,  facts  tending  to 
show  that  the  ship  had  been  out  fort^f^w^e  days  on  a  voyage 
from  Semite  to  London^  were  held  material,  and  their  non- 
disclosure to  vitiate  the  policy,  {z) 

§  203.  Not  only  must  the  time  of  the  ship's  sailing  be  dis-  £^\to/o71^ 

closed,  but  all  other  &cts  must  be  fully  and  fairly  communi-  shiD'asaiUog  be 

cated  to  the  underwriter,  which,  if  imparted,  must  have  led  but  all  oth^^ 

*him  to  infer,  as  a  reasonable  man,  that  the  ship  was  a  miss-  may  reummibiy 

ilig  ship  at  the  time  the  policy  was  effected^  l^ite^to^iSfeT 

The  following  cases  illustrate  this  point :—  that  the  shin  is 

A  merchant  at  Sidney  having  consigned  a  cargo  of  seal  when  he  is  caU- 

akins  to  England  by  the  ship  Cumberland,  (which  had  saUed  *^^J"»";j»«^'- 

firom  Sidney  about  the  end  of  April,  and  was  to  sail  from  Van  concealing 

Icemen's  Land  about  the  last  week  in  May,)  sent  an  order  ^""®  ^  ^^' 

<f '/  mg  order  to  in- 

lo  insure  this  risk  by  the  Australia,  (which  sailed  from  Sidney  >ure,  and  delay 
on  the  20th  of  May,)  directing  his  London  correspondents  to  puraua!?t°fo 
wait  thirty  days  after  the  arrival  of  the  Australia  before  ef-  held  faur* 
fecting  the  insurance  on  the  Cumberland^  in  order  to  give  the  ^u^^^*"* 
latter  ship  every  chance  of  arriving'.  i^  fi-  *  6-  ®^- 

The  London  correspondents,  after  receiving  this  order  by 
the  Australia^  kept  it  in  their  hands  for  thirty Hsix  days,  and 
then,  the  Cumberland  not  having  urived,  and  two  ships  hav- 
ing in  the  mean  time  come  in,  which  had  left  Sidney  after  the 
Australia,  they  procured  an  insurance  to  be  effected,  inform- 
iag  the  underwriters  of  the  time  the  Cumberland  had  sailed 
from  Sidney,  and  was  expected  to  sail  from  Van  Diemen^s 
Land,  but  not  stating  when,  or  by  what  ship,  the  order  to  tn- 
$ure  had  arrinedj  nor  reading  that  part  of  the  order  in  which 
they  were  directed  to  wait  thirty  days  before  effecting  the  poUr 
Off  in  order  to  give  the  Cumberland  every  chance  of  arriving. 

(f)  Eltoo  V.  Laikiiu,5  C.&  P.  85. 385.       («)  Elkin  v,  Jansen,  13  Meet.  &  Web. 
Binf h.  196.  655. 


>  Per  Patnam  J.  in  Fiake  9.  N.  Eng.  Mar.  Ins.  Co.  15  Pick.  310, 317. 
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CoMseaimentor      The  jiiry,  having  found  this  a  material  concealment,  the 
•ailing,  and        court  refused  to  disturb  their  verdict,  being  unanimous  tb^ 
jiwtoahow^Uie  ^^^  ^^^^  when  the  order  to  insure  was  received,  and  the 
ajupaMMfuijr    delay  which  had  been  interposed  before  insuring,  were  facts 
which  ought  to  have  been  communicated  to  the  underwrit- 
ers, (a) 
Concealment  of      Two  ships,  the  F)ruiter  and  the  King  George,  both  sailed 
wJiaA  aeen:    from  Malaga  for  London  ;  the  first  on  the  9th  of  October,  the 
Westbury  v,      sccoud  on  the  10th :  the  two  ships  both  passed  safely  through 
Meok T'wels.  ^^^  Siraits  of  Gibraltar,  and  were  frequently  in  sight  of  each 
267.  other  till  the  2 1st  of  October,  on  which  day  the  *FruUer,  being 
then  off  Oporto,  parted  company  with  the  King  George  in  a 
gale.     The  Fruiter  arrived  in  London  on  the  30th  of  Octo- 
ber, and  hei  captain  communicated  these  facts  to  the  plaintiff, 
who,  on  the  3d  of  November,  effected  a  policy  on  the  King 
George  <<  at  and  from  Malaga  to  London,"  at  the  same  time 
informing  the  underwriter  (who  himself  knew  by  Lloyd's  lists 
when  the  Fruiter  had  arrived)  of  the  time  at  which  the  two 
ships  had  sailed  from  Malaga,  but  not  telling  him  that  the  cap-^ 
tain  of  the  Fruiter  had  seen  the  King  George  off  Oporto  om 
the  2l8L     The  Fruiter  had  made  the  voyage  in  the  average 
time  ;  and  the  King  George  had,  in  point  of  fact,  been  lost  in 
a  storm  in  the  chops  of  the  Channel  on  the  2dlh  of  October, 
four  days  after  the  Fruiter  had  parted  company  with  her. 
Lord  Abinger,  at  the  trial,  told  the  jury  that,  in  his  opinion, 
the  fact  of  the  Fruiter  having  seen  the  King  George  off  Opor- 
to was  not  material  to  be  communicated  to  the  underwriters, 
and  the  jury  accordingly  found  for  the  plaintiff.     On  motion 
for  a  new  trial,  however,  it  was  contended,  that  as  the  plain- 
tiff knew  both  ships  had  been  together  off  Oporto,  the  fact 
that  the  one  had  arrived  in  London  five  days  before  the  other, 
was  sufficient  to  show  that  the  latter  was  a  missing  ship,  at  the 
time  the  policy  was  effected,  on  a  voyage  from  Oporto  to  Lon- 
don, which,  under  the  circumstances,  must  be  regarded  as  the 
only  voyage  material  to  the  consideration  of  the  case :  as  this 
point  had  not  been  put  to  the  jury  at  the  first  trial,  and  as 
Mr.  Baron  Parke  seemed  to  think  the  concealment  materia], 
the  court  granted  a  new  trial,  {b) 

(a)  Rickardfl  v.  Murdock,  10  B.  &  Or.       {b)  Westbuiy  v.  Aberdein,  2  Mees.  dc 
fl27.    See  S.  G.  at  N.  P.    Danson  &;  LI.    Web.  267. 
221.  and  LI  &  Wels.  132. 


OB  SinPVBMn#  TBI.  Sfit 

Wheii  the  master  abroad  draws  a  'bO!  cm  Us  owners  at  OoiMMinmt  ^ 
home  for  the  disbursemeiits  of  tbe  ship,  thai  is  a  iiBct  from  sailing,  and 
which  the  completioii  of  the  ship's  leading,  and  consequently  j^totho^^te 


the  probable  time  of  her  sailing,  may  be  inferred.    Conae-  ^^ 
quently,  where  the  master  of  a  ship,  which  had  been  for  some  Not  dfedwiiig' 
time  loadinir  at  SeviUe^  drew  a  bill  on  his  owners  on  the  w^^n  ^i^i  ^^^ 
11th  of  Janaary  for  the  disbursements  of  the  skip  at  that  was  drawn,  or 
port,  whtdi  bill  had  been  sent  from  Seville  on  tbe  17thf  held  futal!^ 
^«Dd  arrived  at  London  on  the  31st  January,  the  Court  of  ^M3*Me^'ft 
Exchequer  expressed  no  doubt  as  to  the  point,  that  it  was  a  ^^^-  ^^' 
material  concealment  in  a  broker,  who  had  effected  a  poliey         ^^ 
on  the  ship  in  question  on  the  21st  of  February  (at  which 
time,  with  reiisrence  to  the  average  duration  of  the  voyage 
from  Seville  to  London,  she  was  a  missing  ship,)  not  to  have 
mentioned  to  the  underwriters  when  the  btH  was  drawn,  and 
when  it  arrived,  (c) 

^  204.  Of  coorse  ff  there  has  been,  not  merely  a  suppres-  if  there  hm 
sion  of  the  troth  as  to  the  time  of  the  ship's  sailing,  but «  ^^Li||^ 
positive  or  virtual  misrepresentation  of  the  fact,  that  will,  i  ^l^^-^^^ 
fortiori^  vitiate  the  pohcy  in  all  cases  where  a  true  and  full  the  ship's  sail- 
would  have  led  the  underwriter  to  infer  that  the  t^^  or  viftuai 


ship  was  a  missing  ship  at  the  lime  of  effecting  the  insurance.  {?ono?'tbe"firct, 
The  ship  Ocean  sailed  from  Eleinore  for  Hull,  in  rough  J^^^uati^S^ 
weather,  on  tbe  26th  of  July  ;  six  hoars  after  in  the  coarse  P^i^V* 
of  the  same  day,  tbe  owner  of  the  Ocean  sailed  from  Elsinore  sbfpTas  **  aU^ 
for  Hall  in  another  ship ;  the  voyage  between  the  two  places  Je  26ih5uK?," 
ie  soroetiraes  completed  in  four  or  five  days,  but  its  averaM  without  staun^, 

■^  "^    '  ^      as  the  fact  waa 

duration  is  from  eight  to  ten ;  owing,  however,  to  tempest-  that  she  had  oo 
uous  weather,  the  owner  of  the  Ocean  did  not  arrive  at  Hull  fr^m  e^sIx 
till  the  9th  of  August,  or  fourteen  days  after  leaving  Elsinore,  JSTw^i^h^hld 
when,  findini?  that  the  Ocean  had  not  yet  arrived,  he  imme*  ^^^^  arrived, 

,.       ,  .  ,  tT>  .  .  after  a  very  loof 

diately  caused  his  broker  to  etieet  an  msorance  on  her  ^*  at  and  tempes- 
•ad  from  Elsinore  to  Hull,  from  the  2Sth  July  inclusive ; ''  hetd'fai^ir^' 
the  broker,  at  the  time  of  effecting  this  policy,  did  not  com-  f  b^VawT'^' 
municate  to  the  underwriter  that  the  Ocean  had  sailed  six  ^^ 
hours  before  the  ship  which  bad  arrived,  nor  the  fact  of  that 
ship's  anjval,  but  merely  said  that  the  Ocean  was  "  all  well 

(c)  Elkin  9.  Jansett,  13  Meet.  U  Web.  69S. 
VOL.  I.  47 
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«r  «<  Ehmort  em  Ike  26A  of  JulpJ'    The  oonrt  held  that  this 
was  a  material  eoooealfneBt  fatal  to  the  policy,  {d) 

A  Ldveipool  merchant  on  whose  aoeount  a  quantity  of 
train  oil  was  to  be  shipped  at  St  John's,  Newfomidlaiid,  on 
Aboard  the  JSKmMA,  wrote  oo  the  27th  of  January  to  his 


6S0* 

ii^  ^     hcokers  in  London  to  effect  an  insurance,  teUing  them  "  that 


ihe  e^J^  ^  '^  edmees  from  SL  John's  of  the  27th  of  December,  of 
a^    the  train  oil  being  shipped  for  him  on  board  the  Elizabeth,  io 


fettcfs,  toil  ike  eml  of  ike  memUL'^  Ist  This  was  not  true :  he  bad 
^^^  reeewed  no  adnoes  of  that  date  from  St.  John's,  but  bad  been 

».^  merely  told,  that  intell^noe  from  St.  John's  lioint  io  ike 
pemnA  that  ihe  27th  had  cooic  lo  hand,  which  made  no  mention  of  the  sailing 
tbTasib  of  that  of  the  Elisabeth.  2d.  It  involved  a  suppression  of  truth; 
SUTwiMto^^  ^t  before  giving  Iha  ocder  to  insure,  Mackintoah  had  re- 
■»?^  ^«  *  ceived  two  leUers  from  St.  John's,  both  dated  the  2Atk  of 

Qfact  to  ssw  ^ 

tbs  MMorwoe:    December,  but  the  second  not  sent  till  the  30(b,  in  the  first  of 

held  btsL 

Mackiotddi  9.  which  his  correspondents  stated  ihat  ihe  Elizabeth  was  to  sad 
iteiLa'wcit.  ^'i^  ^  25ih^  that  she  was  a  new  vessel,  that  he  could  endeavor 
^^  to  save  the  insinrance  by  giving  three  or  fowr  days,  according 

to  the  state  of  the  weather  in  England ;  and  in  the  second 
they  said,  "  You  can  allow  her  from  dxleen  to  twenty  days; 
yoa  can  rim  a  reasonable  risk  to  save  the  insurance,  bat  all 
will  depend  on  the  state  of  the  weather."    Neith^  of  these 
letters  were  commonieated  to  the  iraderwriler,  but  the  insur- 
ance vras  effected  on  the  27th  Jaauary  solely  on  the  letter 
of  instmctions  sent  to  the  broker  by  Mackintosh ;  thf  court, 
as  to  this  part  of  the  case,  were  clearly  of  opinion,  that  these 
fiicts  showed  both  a  positive  mis-statement  and  a  material 
concealment,  both  an  Megatio  falsi  and  a  smppressio  tferi^ 
either  of  which  were  sufficient  to  avoid  the  policy,  (e) 
QMiy,  whether      In  this  casc,  the  counsel  for  the  underwriter,  besides  the 
ll!Li!^  ^it^  objection  arising  irom  the  non-communication  oi  the  letters, 
ae«TOfin^  to      ^g^^  yj^  admission  of  improper  evidence,  contended  that  the 

Mve  the  iiwui^  •  i_ 

•Boe  ought  to     underwriter  ought,  at  all  events,  to  have  been  informed  ikai 

(rf)  Kirby  v.  Smith,  1  B.  &  Aid.  673.  the  Eliabeth's  sailing ;   and   one  mail 

{€)  Mackintosh  v.  Marehall,  11  Mees.  ground  On  which  the  coart  granted  the 

|tWela.lKI.    The)0i7,atthiB  tnal,  hod  aew  trial,  was,  that  this  pKamnpiin  dU 

focind  for  the  plaintifi^  partly  on  the  ground  not  arise,  as  Iha  underwriter  mast  be 

that  the  underwriter  must  be  presumed  to  taken  to  have  relied  on  the  misrepresenta- 

have  consulted  Lloyd's  lists,  from  which  tion.    This  part  of  the  caae  is  notioed, 

he  might  have  inferred  the  traa  tkne  of  pom. 


Oft 

tke  asntred  was  amhaporing'  to  smm  ike  itmermwe.    Mr.  B,  CoMeabMot  at 
Mauie,  hoveever,  who  tried  tbe  CMe,  told  the  jury  that  the  M^Ujog^an/' 
^direetioD  not  to  ineure  tiH  a  reasoiMtble  risk  had  been  run,  j^tl^^l^S^i!^ 
was  not,  in  his  opinion,  a  circumstance  which  tbe  broker  was  •N^^mwrnv 
boiMid  to  ooromonieate.      In  moving  far  a  new  trial,  the  — ^  ^^^ 
ootnisel  for  the  underwriters  coatended  that  this  was  a  mis*  be  oommunica- 
direetion ;  but  the  court,  although  on  granting  the  rale  in  ^aj/^jfj^'  ^ 
the  first  instance,  they  granted  it  generally  on  tbe  greuad  of  «ver  it  appean 

that  the  assured 


I,  jret,  on  making  it  abaolnle,:  Ibey  did  not  partic-  intended  not  to 
vlarly  aUude  to  this  branch  of  the  alleged  misdirectidn,  bat  mt^^ 
laaled  th«r  judgment  almost  entirely  oa  the  kaproper  admis*  ^^l^i^s^pm 
9ion  of  Lloyd's  lists  under  the  pcctdiar  circumstnnces  of  the  »<«"«  f^^P- 


The  question^  therefore,  may  still  arise,  whether  oifevm« 
stances  whiob  show  that  the  assured  was  endeavoring  te 
save  the  insurance  by  delaying  to  insare,  ought  to  be  oom« 
mnnicated  to  the  uoderwrker. 

I  afqprehend  that  no  general  rule  can  be  lakl  down,  but 
that  the  necessity  of  communicating  this  circumstance,  like 
any  other,  must  depend  on  the  influenee  it  might  have  ia 
leading  the  underwriter  to  inf^r  that  the  ship  was  out  of  time 
when  he  was  asked  to  insure  upon  bar* 

There  can  be  no  doobt  Aat^  in  aU  cases  where  it  might 
reasonably  be  supposed  likely  to  have  this  effect,  the  diractioa 
to  delay  the  insurance  ai^t  to  be  communicated* 

Wherever,  in  feet,  it  appears,  that  tbe  intention  of  tbe  aa- 
aured  was  not  to  efeot  the  policy,  tUl  there  was  reason  to 
snpeet  that  the  ship  was  a  misstog  ship ;  tbe  facts  tending 
to  show  this  ought  to  be  oonmumicated.  {g} 


SccT.  in.  ConcetUmaU  of  the  NaHtmal  Character  <tf  ike  Suh* 
ject  insured^  and  of  other  Facts  tending  to  vary  the  Estimate 
of  the  Bisk. 

•358 
^  205.    Any  circumstance,  mihin  the  Imowledge  oftheas^  coMeiameBt  or 

swred^  and  not  equally  mthin  the  knewUdge^  or  means  ofknauh  ^^SmSS^ibm 
^ledgt  of  the  underwriter^  which  affects  the  national  character  "^^  iBmnd, 

fiMsis  tending  to 


Conndimtof  of  Hm  sdl^eot  inoredt  andtberafcm  expeats  it  to  captoKOi 
ebaiMierartto  detetttMHi,  mu8t  be  4i0cl<iaed  lo  tho 


mH^oS^r^  ^  ^  ^^^»  tko«gh  malcfial  to  tbe  roka,  be  of  sodi  a 
▼f  t^rbl^  Mtore,  as  not  to  be  witbio  tbe  knowledge  of  tbe  anored,  oi 
auite  of  tbe  BOl  wttbio  tbe  BieaBfl  of  ioforiBatioa  wMeb  be  may  feiriy  bt 
— '  expeoted  le  poflMaa^  he  will  not,  of  eowrae,  be  boood  to  eo» 

Any  fact  pri-  .      .     .. 

▼■t«ly  known      IDIlOlCate  It. 

wiiloh^^cto  Thm  wheM  a  abipf  wmrramM  Pifrtuguete^  was  taken  bj  i 
^!^t!^tbe  ^'^^"^  privateer,  aod  eonimmnedbmrnm  shehadmEn^ 
Mbject  iofiured,  tmpefcergo  on  bcardy  and  it  appeafed  that  the  Freodi  govenh 
expuie»  11^  naant  bad  rcoaady  made  an  ordinaaae,  ^eckriag  all  neiitnl 
temf^  mi^  ^V®  liaUe  to  eaptme  where  the  sopeteargo  was  the  sobjeel 
^t^S^^  of  a  state  at  war  with  France,  Lord  Mansfield  held  that, » 
ter.  neilber  the  aiaured  aor  tbe  vaderwrilen  appeared  to  iave 

ilT^^JL  kDOwnanytbiBgofth>serdinaaee,tbeformerwas.otg«ilt7 
i^TuI^!  o^  of  a  material  ceaneabaent  ta  not  diseioeing  the  fact  that  the 
wHhin  his         ship  had  Sailed  with  an  English  .aapercarflo.  (A) 

meunsofknow-         »».      »        «  ••       l  r        •    .  i  m      _l  a:- 

iedg«.  His  LiordBbip,  howevery  was  of  opinion  that,  tooogh  ths 

ter'^Park '  ^'  ovdinaaee  waa  oontrary  to  tbe  law  of  natioos»  yet,  if  tbe  as- 
m'  \^\'  sared  knew  it,  it  woaU  have  beeita  material  concealment nol 
att,  471.'  la  have  disckised  the  laet  of  his  not  baviag  complied  with  k;' 

.    and  if,  on  the  other  band,  the  underwriters  had  kaowaef 

it,  tbey>  ooght    ta  banre    inqaired  who  waa  to  be  aoper* 

eargo.  (») 
AMMfivpoiiti-      A  knowledge  of  die  political  state  of  tbe  world,  d  lie 
Se  re^UoM   allegiance  of  particakr  eountries,  of  their  standing  meroaa- 
tl""^^  tile  reguiatiens,  ef  the  riak  and  easbarraseroent  affecting  the 
to  be  known  by  eoorse  of  tsado  contemplated  by  the  insurance,  muet  all 

UM  underwn-  ^^  ^  i    i_       /        ^J 

tor,  and  need  necesssrily  be  imputed  to  the  underwriter,  and  therefore  iieea 
be  iiiacioMdMby  not  be  disclosed  by  the  assured  :  ^  but  it  has  been  held  in  the 
JS^Sffhei,  United  States,  and  apparently  on  very  good  groun*,  that 
«i!iiSSi*^  T  ^^  n«^  ^^  shifting  regafaitkms  of  foreign  stales,  by  vhkh 

(A)   Mayne  v.  Walter,  Park  on  Ina.    ziUai  v.  Lewia,  MawhaU  on  Id*.  ^*^ 
431,  8th  ed.    Maf«ball,  402.  471.  And  t  ManhaU  v.  Uoion  hs,  Coaip.  ^ 

(t)  ManhaU,  408.  471.    See  aim  Bar-    Wash.  C.  C.  35.   1  FliiUips,  Ids.  S7& 


1  See  afarytand  &  PbceniR  Ina.  €o.  v.  Bathunt,  5  Gfll-  ic  Joha.  1»;  Ibnlt » 
Muir,  I  Brevard,  134  ;  Price  v.  Depeau,  1  Brevard,  458. 
•  See  ManhaU  v.  Union.  Ins.  Co.  8  Wash.  C.  C.  587. 
»  Book  ^  Ohtiipanifr  kv.  O*  4  Baten,  ^C)  Ma. 


01  mmummio  vsi.  AH? 

the  property  k  exposed  lo  eeisuro,  if  known  to  the  aasnred*  CoDoeaiment  of 
^ougnt  to  be  OMoloeed  by  tuiDy  for  tbey  eannot  be  presumed  character  of  Uw 
to  have  been  neceaearily  within  the  knowledge  of  the  under-  Indf^r  mher^ 
^rieer.  (A)  l!S?Mf/' 

All  facts,  however,  fymg  fiecuUarljf  wiihin  the  knowledge  '^  ^  the 
of  the  assttred,  which  may  expose  the  property  to  belligerenT  — '        — 
risks,  ought  to  be  discloeed  lo  the  nnderwriters.  AH/octe  pn- 

Thus  it  has  been  heU  in  the  United  States,  that  not  disclose  ^^^^^^If  ]|^;;^ 
ing  the  property  insured  belongs  to  a  house  established  and  which  may  ez^ 
doing  business  in  a  belligerent  state,  will  be  a  ooaterial  con-  perty  to^Stl- 
oealment,  and  defeat  a  policy  made  in  a  neutral  country  '^  for  ^^hu^!b?'dit. 
whom  it  may  concern  (/) ; "    so  the  not  disclosing  thai  f]|^^;/^'^* 
ttiemy's  property  embarked  in  a  neutral  ship  was  covered  as  property  maar- 
the  property  of  a  neutral,  was  there  also  held  to  be  a  mate^  hoaw  of  trade 
rial  concealment  vitialing  the  policy,  (m)  ^  mi^m  ^  * 

Wherever,  in  fact,  the  national  character  of  the  pr(^rty  ^cuJ^^J^ 


inanred  may  make  a  material  difference  to  the  risk,  it  ought  inmired  as  neu. 

-       !•     1         -•  tral  ape  raally 

lo  be  disclosed.  enemy's  pro- 

Thus  a  ship  and  goods,  the  property  of  ao  American  sub*  Notlrtatinff  that 
ject,  were  insured  *^  from  I^oodon  to  certain  ports  in  America  theMsureS  was 


against  all  risks,  AmericoH  eapiure  and  $eixure  included  ;^^  fmA^eet^mnm 
on  arrival,  the  ship  was  seized  by  the  American  government,  against  Amtri^ 
on  account  of  a  war  with  America,  which  had  broken  out  hSalJSS!^' 
before,  but  was  not  known  till  after,  the  policy  was  effected ;  ^H^^^b^'^ 
the  fact  that  the  assured  was  an  American  snbjeet  was  not  am-  ^as. 
stated  on  the  feoe  of  the  policy,  nor  disolosed  by  the  broker 
to  the  underwrite :  Lord  Tenterdea  and  the  Court  of  King's 
Bench  held  that  the  suppression  vitiated  the  pc^y,  because 
the  fad  if  disclosed,  might  have  made  a  material  difieience 
to  the  risk ;  for  if  the  property  had  been  British  owned,  the 

(i)  t  Hoyt  «.  Oilman,  8  Mass.  Bep.  Cas.  263.    Elting  v.  Scott,  2  John.  137 

336.     t  Bbgge  v.    New  York  Insur-  Hodgson  v.  Mar.  Ins.  Co.  9  Crancb,  100 ; 

mmfse  Comp.  1  Gaines,  540.  1  Phillips,  Ins.  Maryland  fr  Phcenix  Ins.  Co.  9.  Batbunt, 

a«7.  d  GiU  ft  John.  150,  firani  which,  it  would 

(i)   t  Baoduy  v.   0nion  Ins.  Comp.  appear,  that  the  law  upon  this  point  in  the 

9  Wash.  C.  C.  Rep.  801,  dted  1  PhilKps,  United  Stntes^  as  now  ssttled,  k  the  eOA- 

IOB.S78.    See,  hewevert  Buck  v.Ches-  trary  of  that  staled  in  the  test.  ^ 

apeafce  Ins.  Comp.  1  Peters  S.  C.  151.  («i)  t  Stocker  v.  MerchanU  FSra  and 

1  Phillips  Ins.  278-280.     ^  ODuer  Ins.  Marinelns.  Comp.  6  Mass. Rep^ 218, cited 

570;  Mniny  s.  United  Ins.  Co.  2  John.  1  Phillips  Ins.  983. 


I  See  Mnrylaiid  ft  Phoeaix  Ins.  Co.  v.  Bnthwst,  5  GUI  ft  John.  180. 
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0BS  OF  ooirogATJiiMiriy 

OoooeainKnt  of  owner  would  hare  done  all  in  bis  poirer  to  preTent  the  lak 
^baracteTofthe  from  occurring,  bat  if  American  owned,  he  might  lend  Um- 
^^^^!^^  ^self  to  the  purposes  of  his  own  goremtiieDt,  and  aniittheD 
WT  tte  «Sh  ^  *°  obtaining  possession  of  the  property  insured.  («) 
auiie  of  tbe      ^   Unloss  a  ship  be  within  the  exception  of  the  convoy  ads, 

— '■ her  sailing  without  convoy,  daring  the  operation  of  time 

Tlwt^^  in      ^^^'  ^  ^  material  circumstance  which  must  be  disdoeed  to 
tkMoTwar.bM  ^be  Underwriters.     A  broker  bavin?  applied  to  an  under- 

■ftiled  without  o      rr 

eoavoy  must  be  writer  to  effect  a  pcrficy  on  die  ship  Sophia,  from  Bristolto 

te'sSett"^-     ^ort  Mahon,  fce.,  with  liberty  to  seek,  join,  and  exchange 

22^mii«  of  convoy  in  the  Engtish  and  Irish  Channels ;  the  onderwiiler 

1^  Convoy       stated  that  the  ship  called  the  Sophia,  of  Bristol,  was  reported 

Sawteil  V.  Loa>  at  Lloyd's  as  being  then  at  sea  without  convoy ;  tiie  broker 

B«p.  90. 3        wrote  to  his  employer,  the  plaintiff,  inquiring  whether  lUi 

Tauat.  3S&       ^^  ^(^^  eame  ship :  the  plamtiff,  in  reply,  told  him  M  it 

was ;  that  she  was  to  have  gone  to  Falmouth,  to  join  conroy, 

but  that,  he  supposed,  the  wind  was  contrary  and  Ae  cM 

not  fetch  the  port :  the  letter  containing  this  stateroeot  wai 

not  communicated  to  the  underwriters,  and  the  ooort  keU 

that,  as  the  ship  in  question  was  not  within  any  of  the  exeq^ 

tions  of  the  Convoy  Act,  the  concealment  was  fatal  to  the 

policy,  (a) 

AiUeryiCthB         If  the  ship  is  foreign  built,  and,  therefore,  not  wrtliia  the 

•ay  of  tho  «z-    scope  of  the  Convoy  Act,  the  fact  of  her  having  sailed  without 

2Jp*^"^  *^^  convoy  need  not  be  communicated,  nor  yet  the  fcct  that  * 

2^5 "^pSl    '•^^'**g*^  bnilt,  or  otherwise  excepted  from  the  operatioa (rf 

909.  the  act ;  for  it  is  the  dnty  of  the  underwriter  to  obtain  tkis 

latter  information  for  himself,  (p) 
Tiiatvbipisa        Where  an  insurance  was  effected  aa  goods  to  retorofive 
m^^£'    per  cent,  for  convoy  and  atrival ;   the  non-commonicatioo  o( 
ckMod.  I jj^  f j^ J  j|jg^  y^^  vessel  was  to  be  a  running  ship  (of  which 

4a  p.^c!^'  the  assured  was  aware,)  was  held  fatal  to  the  policy,  (q) 

All  maunal  k  206.    All  material  information  communicated  lo  tbe 

faoli  with  T6-  -f 

gaM  to  the  assuied  with  regard  to  the  state  of  the  ship  in  tbe  course  « 
^S^oa  the  Yoy-  the  voyage,  unless,  indeed,  relating  to  mattera  covered  hj 
bTo^uibap  ^^^  implied  warranty  of  seaworthiness,  ought  to  be  disclosed 

ted,  whether 

known  by  oer-  ^.jm 

tain  mtelli-  (it)  CatnpbeU  «.  Innea,  4  B.  &  AkI.        (/)  Longv.  Dnfi; and  Long  •  w)"** 

MBoa,  or  doubt-  436.  8  Boa.  &  Put.  209. 

5u7^*  <*^)  SawteUe  9.  I/Mdon,  1  Mairiiall*a       (f)   Beid  v.  Hartty,  iJiv^^'^' 

^i^^SS^kV.  Rep.  W;  STfcwit.  338.  97. 

WnklTS. 
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^te  tfia  underwriter,  and  not  onty  certain  intelliirenoe,  but  even  CoMeainMt  «f 
doubtful  rumors,  if  not  too  remote*^  character  orth* 

Thus  where  a  man,  having  a  doubtful  aocount  that  a  ship,  T^^^^Sm^ 
Uke  one  beUmging  to  kimtelf^  had  been  captured,  caused  his  ^^}^^^ 
•hip  to  be  insured,  without  comnnnicating  to  the  underwri-  m(j|«  ^^  ^^ 
what  he  had  heard,  it  was  hdld  that  the  insurance  was 


void,  (r)  *  ^56 

So,  where  a  policy  was  effeeted  on  the  24th  of  March  on  ^V"^'L*;-  ^ 
a  privateer,  which  had  sailed  from  Jersey  on  her  cruise  on  the  Y.Hk,  ^ 
6th  of  March,  and  it  appeared  that  thore  were  reports  in  Jer- 
sey, whieh  had  gained  considerable  credit,  that  some  French 
frigates  were  about  the  coast,  and  had  made  a  capture  on  the 
7th  of  Mareh ;  and  it  further  appeared,  that  although  these 
reports  continued  to  preyail  until  the  plaintiff  sent  the  orders 
on  which  the  insutance  was  effected,  yet  he  had  not  said  a 
word  about  them  in  his  letter ;  this  was  held  to  be  a  material 
oonceahnent  which  vitiated  the  policy.  {$) 

So  where  the  plaintiff  concealed  from  the  underwriters  the  Becktbwmiie  v. 
§act  that  he  had  received  a  letter  from  the  Cape  of  Oood  Hope,  Holt's  N.'  P. 
statuig  that  there  were  then  two  or  three  French  privateers  ^^ 
in  those  seaa,  he  was  nonsuited  on  the  ground  of  that  conceal- 
ment, {t) 

Even  though  the  leport  eventually  prove  to  be  totally  Though  the 
-lilse  and  imfonnded,  its  commnnioaiion,  as  we  have  already  ^^J^^ 
aeen,  is  not  on  that  aocount  less  indiqiensahle,  if  it  would  ma-  ^J^Vm?' jf 
terially  have  influenced  the  judgment  of  the  underwriter  in  must  be  oom- 
innng  the  nsk.  («) ' 

^  Lfoose  rumors,  indeed,  which  have  gathered  together,  no  Bat  Ioom  m- 


one  knows  how,  need  not  be  communicated  (i;) : "  and  intel-  ^SUnteUi^^ 
ligenee  may  be  so  general,  and  its  application  to  the  subject  ^  dmSb^fa!^ 
insured  so  doubtful  and  remote,  that  the  assured  need  *not  ^^^°!^.  ^  ^ 

ncMDOt. 

(r)  Da  CcMta  v.  Seaadarat,  2  F.  Watt.  (l)  JSecktfawaitfli  v.  Nalgiove,  Holfk  N.            ^^ 

lit.  P.  d8aciie<lJa3TaiiBL41,iiottt. 

(•)  Dunell  V.  Bederiejr,  Holt,  N.  P.  («)  Seaman  v.  Foaaereaa,2Str.  1183; 

983.     The  privateer,  it  appeared,  had  Lynch  v.  Hamilton,  3  Taunt  37;  Lynch 

adaally  been  caplnred  by  the  Fienoh  on  9.  Domlbrd,  14  East,  4M. 

tlie  Tthof  Ifarel:^  about  thirty  milea  torn  (a)   Per  Gibba,  C.  J.,  in  DomO  v. 

Jeney.  fiederty,  BdiV  N.  P.  989. 


1  See  Bair  V.  FoMer,  S.  J.  C.  Ma«.  Sullblk,  Jane,  170»,  cited  in  J  PhiU.  Ina.29a 
s8ee2Duer,  Int.  303,  HO;  Hoyt  v.  Oilman,  8 Ma«.  336. 


^<»M^Mt  ef  communicate  it,  though  it  may  possibly  turn  out  to  ba^e  ie» 
eharaoterofthe  latcd  to  the  subject  iosured.  (w) 

and^other  Whether  the  assured,  in  a  retrospective  policy,  is  bomd  to 

^  tto^^  disclose  ike  state  of  tffeaiker  tubsequenOy  to  ike  skiff  $  sait 

mace  of  Um       ing,  may  be  regarded  as  very  doobtiul :  at  all  events  it  may  be 

'    ,. laid  down  that  he  can  only  be  obliged  to  do  so  in  eases  where 

Wbeo  Um  state  r       . 

of  the  weather   the  ship  has  Sailed  from  a  foreign  port  and  the  assured  has 
tbes^p's" aiT-    received  prioaie  informaJtum  of  the  occurrence  of  some  vkiaA 
^m^l^  ^^  ^  Jtorm  within  so  short  a  period  after  her  sailing  as  to  render  it 
probable  that  she  must  have  been  exposed  to  it ;  if  the  sh^ 
.has  sailed  from  the  home  port,  the  underwriter  is  aa  well  in- 
formed as  the  assured  of  the  state  of  the  weather ;  and,  tsn\gM 
the  storm  was  of  considerable  violence,  it  would  not  be  likely 
to  affect  his  estimate  ef  the  risk,  {x) 
The  trae  port         The  following  oases  afford  a  further  illustration  of  the  kind 

of  loadinff  miirt 

be  diiicioMd.      and  degree  of  infcMrmation  that  ought  to  be  disclosed  by  the  as- 
RichCdM>o',       sured  respecting  the  state  and  condition  of  the  subject  insuied 
1  w.  Bi.  403.     QQ  iii^  voyage,  and  other  points  affecting  the  risk.     It  is  ma- 
terial that  the  underwriter  should  be  truly  informed  of  the 
port  at  which  the  goods  are  really  loaded  on  board :  where, 
therefore,  goods  were  insured  ^'  at  and  from  Ctenoa  to  Dub* 
UHj  the  adventure  to  begin  from  the  loading  to  equip  for  the 
voyage,"  and  it  appeared,  that  in  point  of  fact  the  goods  were 
loaded  on  board  at  Leghorn  and  not  at  Grenoa,  whi^  wasaa 
intermediate  port  into  which  the  ship  was  obliged  to  put  and 
wait  five  months  for  convoy,  and  this  faot,  though  known  to 
the  assured  when  the  policy  was  effected,  was  not  eommunfr* 
cated  to  the  underwriters,  this  was  held  to  be  a  material  eon- 
cealment.  (y) 
ifitbeiBteaded      If  it  be  intended  that  the  ship  shdl  take  a  course,  which, 
■hoiiid  tniiwe    tbough  withiu  the  Kraits  of  the  policy,  is  yet  different  from 
cQuww^S^reai  ^^^^  which  usage  has  established  as  the  customary  course  of 
to  that  which     the  vovaffe  insured,  it  is  material  that  this  intention  should 

UNun  haa  ea-  _  *^    ^ 

ubiished^his     *be  discloscd  to  the  underwriter :  hence,  as  the  customaiy 
^^.^  course  of  the  voyage  for  a  ship  insured  from  London  to 

Middlewood  «. 

Bep.  162.                (**)    t  PhiUipt  <m,  laa.  2SB)  aad  the  (x)  See  the  twQ  American  oaaes»  t  Hf 

KM  n         caae  of  f  Rugglea  9.  Oeneni  Int.  Ina.  9.  Hallett,  2  Cainea  Rep.  97,  and  t  Fishe 

Comp.  4  Maaoa,74.  ttiid.:adecirioD  of  9.  New  England  Ins.  Comp.  15  PSok.  310^ 

Mr.  J.  Stoiy*a,  which  appcuawdl  worth  cited  in  1  PhiUipa  Ins. 237, 238. 

pemaal.    ^  See  also  Oreenv.  Merchants'  (y)  Hodgaon  «.  Rjchardson,  1 W.  Bl. 

Ina.  Co.  10  Pick.  408;  Ataop  v.  Oonmer*  403. 
•  cial  Ina.  Co.  1  Sumner,  491.  ^ 
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Jamaicft,  is  to  leave  the  captain  at  Hberty  to  take  which  of  ConoMinmrtor 
three  courses  he  pleases  in  saiUng  past  St.  Domingo,  where  character^ the 
he  was  limited  by  his  instructions  to  take  only  one  of  those  ^^t^^SS^ 
three  courses,  it  was  held  that  the  failure  to  communicate  this  f'^^i*'*, 

_  to  ▼•ry  tne  eKr 

fact  to  the  underwriters  was  a  concealment  which  vitiated  the  mate  of  the 
policy,  (ar)  "^ 

If  a  ship  is  to  be  employed  on  a  service  of  peculiar  danger,  be'enHo*^*Si 
and  that  fact  cannot  be  inferred  from  the  terms  of  the  policy,  ^y  service  of 
it  seems  certain  that  it  ought  to  be  communicated  to  the    °  ^'' 
underwriter ;  as  where  the  intention  is  to  employ  her  in  the 
foreign  smuggling  trade,  (a) 

If  the  captain  of  a  ship  insured  for  her  homeward  voyage  if  the  captakK 
^^  at  and  from  a  foreign  port "  is  aware  of  her  having  sustained  any  materuo^ 
an  accident  which  may  be  the  cause  of  material  damage,  and  fo^hrTOiSftioii 
has  the  opportunity  of  communicating  this  fact  to  his  owners  in  ^^^  ^^?  ^^ 
time  to  enable  them  to  inform  the  nnderwriters  of  it  before  this  wiiipre- 
effecting  the  policy,  but  fails  to  do  so,  his  failure  in  this  en  from  re- 
respect  will  prevent  his  owners  from  recovering  upon  the  ^y^toafarisfaf 
policy  for  loss  resulting  from  the  accident,  the  knowledge  of  J^^  *^  ^>- 
nvhidi  he  has  thus  been  the  means  of  concealing  from  the  concealed. 
nnderwriters.  (b) 

If  the  order  for  effecting  an  insurance  have  been  sent  up  That  the  order 
by  express^  this  feet  ought  to  be  communicated  to  the  under-  twenaentupby 
writer,  unless  it  appear  either  from  the  rate  of  premium,  ot  fo Eeducto^ 
•ome  other  circumstance  that  he  might  reasonably  be  pre- 
sumed to  have  inferred  it.  (c) 

Althoogh,  as  we  have  seen,  it  will  be  a  fatal  misrepresent-  The  fact  that 
atioB  if  the  assured  state  falsely  that  previous  underwriters  ^n  have  de^ 
have  taken  the]Mropoeed  risk  at  the  same  or  a  lower  premium  orl!l!^Jd  a"^ 
than  that  offered  {d)  ;  yet  the  assured  is  not  bound  to  make  f*^^^'^^!?^ 
any  disclosure  of  the  estimate  formed  by  other  underwriters  be  d&idaaed. 
^^if  the  rkk :  he  need  not  state  that  they  have  declined  it,  or       *558 
what  their  apprehensions  or  opinions  were  respecting  it.  (e) 

Nor  need  the  broker  communicate  to  the  underwriters  the 

{£)  Middlewood  «.  Rtkee,  7  T.  Bep.       (e)  Coait  v.  linthieaa,  3  Dong.  ISl. 

(<l)  SibbeU  v.  Hit,  2  Dew%  P.  C. 


(e)  EmerigoB,  ^.  i.  p.  179.  ed.  1897.    26S. 
AiidaeehfeopiBioBiBVallD,Til.dMAii.       («)    Se  hdd   te  Ae  United  Stetet! 


Mt.  40.  vol.  ti.  p.  aS4.  ed.  Beeme,  1889.       f  Ihisglee  9.  OMerai  Int.  Ins.  Comp.  4 
H)  Okiktoiiev.  King,  1  Maiile4tSd.    MaaoB,74;  t  CImou  p.  8mtth.3  Wtah. 
95.  C.  C.  UK;  1  PWIUpe  Im.  380. 


MB  w  ooMBAumr^ 

CoMMbimtof  fears  and  apprebensions  expreasedby  the  foreign  correepond- 
ofaanuster  of  the  entfl  of  the  OBsared :  it  is  enough  if  he  oomrounicates  the  facts 
■nd^J^T^  <^  which  such  apprehensions  are  founded.  (/) 
iriuy  tbeeS^      If,  after  Orders  given  to  insure,  material  facts  are  brongfat 
ttateoftho       to  the  knowledge  of  the  assured,  he  ought  to  use  the  utmost 

rj -— —  degree  of  reasonable  diligence  in  communicating  them  to  the 

are  broaght  to  Underwriter,  so  as  to  reach  him  before  the  policy  is  actually 
^enVin8ure[  effected,  but  he  need  not,  it  seems,  send  express,  (g*) 
ou^btto'iuetbe  '^  ^^^  Order  of  countermand  is  not  communicated  in  time, 
utmost  deme  owing  to  the  fraud,  negligence,  or  mistake  of  the  agent,  this, 
dOigeoce  in  as  in  all  Other  cases,  will  affect  the  principal.  The  following 
oommuaicauog  ^^^  shows  what  wiU  be  considered  negligence  in  an  agent  in 

If  the  orcler  of     this  rCSpCCt. 

b?«ea7up*ia  On  the  Idth  of  March  a  London  insurance   broker,  in 

P^cip^il'tut  consequence  of  instructions  that  day  received  by  him  from 

nkatedUot™"  Sunderland ,  began  to  make  out  a  policy  of  insurance  :  on  the 

owing  to  the  17th,  having  then  prepared  the  policy  for  the  noderwriter's 

fraud,  tugH-  r 

genee,  or  mis-  Signature,  he  went  with  it  in  bis  pocket  from  his  residence  U> 
a^ent^  this  will  ^^^  Boyal  Exchange  and  there  got  it  signed  by  the  defendant : 
▼niata  the  poU-  frQQ|  |he  Royal  Exchange  be  went,  as  was  his  usual  custom, 
Wake «.  Atty,  to  an  offioc  hc  had  in  the  Coal  Exchange,  where  letters  ad* 
^"^  dressed  to  him  on   business  were  generally  directed;  on 

arriving  there  he  foimd  on  his  table  a  letter  from  the  assured 
in  Stmderland  written  on  the  15th,  and  stating  the  loes  of 
the  ship  on  which  the  policy  had  jurt  been  effected  :  it  was 
contended  by  the  counsel  for  the  underwriters,  that  the 
broker's  having  eflfiscted  the  policy  without  having  gone  first 
to  bis  office,  was  such  gross  and  palpable  negligence  as  to 
discharge  them  from  all  liability  on  the  policy :  the  jury, 
however,  found  for  the  plaintiff^  and  the  court  refused  to 
559  •  ^disturb  the  verdict  becatise  they  thought  the  broker  had  a 
right  to  (M'esume,  when  he  got  the  policy  signed,  that  he  had 
possession  of  all  the  information  on  which  he  was  to  effect 
it.  (A) 

(/)  BeH  9.  Bell,  3  Camp.  475.  bound  to  use  aD  aeoetnlile  meana  of  ao^ 

(g)  Qffieve  v.  Youngs,  Miller  on  In.  q/u^ag  infonaatioD  oiaierial  to  the  riik| 

6ft;  aad  see  the  oaaet  in  t^Uoiied  States,  up  to    the   last  ioctant  of  time;  as  |» 

collected  by  Mr.  Phillips,  vol.  i.  pp.  261.  cait  at  tbe  post  office  oa  the  day  of  the  ia- 

^  Walw>a  9.  DelaSeid,  2  Caioas,  2M  ;  suranpe,  if  he  acU  with  entire  good  faith. 

1  John.  150;  2  John.  586;  Aiidrewsi».  Neptwae  laa.  Co,  v.  Robiiison,  11  Gdl  A 

Mariaelna.  Ca.  9  John.  33;  amu,  53t,  JohiL2fi6.  > 
andcaaes  ia  note  tothispotat ;  SKent, 5ih       (A)  Wake  a.  AUy,  4  Xkimt  493L 
ad.366.    BattheaaMired,itiiheld,iiiiot 


01  fUrPUBBM  VBI.  MS 


Sect.  IV.  Maiiers  lyings  or  presumed  to  lie^  as  much  wUhin 
the  Knowledge  of  the  Underwrtier  as  of  ^  Assured^  need 
not  be  disclosed^ 

^  307.  Those  facts  only  need  be  disclosed  which  the  one  Matters  lying, 
party  privately  knows,  and  the  other  has  no  reason  to  suspect,  {*i^ij*^u^  ^ 
and  which  tend  to  alter  the  judirment  that  would  otherwise  .^it^'"  ^^   ^ 

^  Knowledge  of 

be  formed  of  the  risk.     Hence,  as  Lord  Mansfield  says,  ^*  The  Uie  underwriter 
assured  need  not  mention  what  the  underwriter  knows,^  what  ^  need  noTbe 
way  soever  he  came  by  that  knowledge  ;  or  what  be  ought  to  ^'^^^*^' 
know;  or  takes  upon  himself  the  knowledge  of;  or  waives  tedSdo^d-*** 
being  informed  of ;  or  what  lessens  the  risk  agreed  and  un-  ^JSS'JSaMfieid 
derstood  to  be  run  ;  or  general  topics  of  speculation ;  or  every  i»  Carter  9. 
cause  which  may  occasion  natural  perils^  as  the  difficulty  of 
the  voyage,  kind  of  seasons,  probability  of  hurricanes,  earth- 
<piake9,  &c.  ;  or  every  cause  which  may  occasion  political 
perils^  from  the  rupture  of  states,  from  war,  and  the  various 
operations  of  it,  upon  the  probability  of  safety  from  the  con- 
tinuance and  return  of  peace,  or  from  the  imbecility  of  the 
enemy."  (i) 

The  following  cases  are  only  so  many  illustrations  of  the 
principles  laid  down  in  this  masterly  and  comprehensive  sum- 
mary of  the  doctrine  of  concealment :  — 

1.  ^^  The  assured  need  not  dischse  what  the  tmdertariter  ought  Tbeaasorod 
to  knaw^  or  what  he  takes  upon  himself  the  knowledge  of^^    It  ^^  whalTbe 
18  upon  this  principle  that  it  has  been  decided  in  several  cases  underwriter 

,  1  %  I  /..  ought  to  know, 

that  facts  comprised  in  the  general  usages  of  trade  need  not  or  what  he 
be  communicated  to  the  underwriter.  hlmwir't^ 

Thus,  as  it  is  the  usage  of  the  Newfoundland  trade  for  )^'fi^^'' 
^hips  arriving  on  the  coast  either  to  be  employed  for  some  -r"*';^^ 
time  in  fishing  on  the  banks  (called  bankingy)  or  to  make  in-  ^  <»>^ 
termediate  voyages  in  the  American  seas,  before  beginning  to  Dewar, 
take  in  their  homeward  cargo,  it  has  been  frequently  held  to  ^   T^(U)^ 
be  no  defence  to  an  action  on  a  policy  on  ship  for  the  home- 
ward voyage  *^  at  and  from  NewfoundJUmdy^  that  the  under- 

(0  Per  Lord  Mansfield,  in  Carter  v.  Boehm,  3  Burr.  1900. 


>  Bownev.  Shaw,lCuiMa,Bep.480;  Money  1^.  Unioii  In.  Co.  4  M<Coid,  611. 
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Matten  lyin^,  Writers  had  not  been  informed  that  before  the  risk  under 
Uefumuch  policy  Commenced,  the  ship  was  to  be  employed  in  bankings 
bcfwb^  of  ^'  ^  intermediate  voyages ;  for  tbey  are  bound  to  know  iIm 
the  underwriter  Qature  and  circumstanoes  of  the  branch  of  trade  to  which  the 

M  of  the  anai^  .     v  , 

ed,  need  not  be  policy  relates,  (j  )  ^ 

'- ^^  The  rule,"  said  Lord  EUenborough,  ^'  is,  that  the  broker 

must  communicate  what  is  in  the  special  knaufiedge  of  the  as- 
sured, not  what  is  in  the  middle  between  them  and  the  under- 
writers.   He  is  not  bownd  to  make  a  laborious  disclosure  of 
what  is  known  to  off." 
Piancb^v.  On  the  same  principle,  where  it  appeared  that  a  ship  insi^ 

D^^^uisi,  red  ''  at  and  from  London  or  Ramsgate  to  Nantes,  with  lib* 
erty  to  touch  at  Ostend,"  had  sailed  direct  to  Ncmies^  wUk 
false  clearances  far  Osiendj  and  false  bills  of  lading,  purport- 
ing to  be  made  at  Ostend,  and  expressing  that  the  goods  were 
shipped  there ;  it  was  held  that  the  non-commuoicatioa  to 
the  underwriters  of  the  ship'ii  being  intended  to  sail  direct  fot 
Nantes,  without  touching  at  Ostend,  was  not  material;  as  il 
appeared  that  the  underwriters  could  not,  in  iSact,  have  been 
deceived  by  the  false  clearances  and  bills  of  lading,  which  was 
only  a  method  at  that  time  constantly  and  notoriously  re- 
sorted to  in  the  trade  between  England  and  France,  for  in- 
troducing English  goods  into  that  country  at  Qsteod  du- 
ties. (A)  2 

But  in  order  thus  to  dispense  with  communication  of  any 
gQl  #       ^thing  done  according  to  usage,  su^h  usage  must  be  general 

(j )  Vallaaoe  v.  Dewar,  1  Gamp.  SOS,  HopkkM,  3  Burr.  1707 ;  Gregoiie  w.  Ghrit- 

Ougierv.  Jeiminga,  ibid.  505.    Kingstoa  tie,  3  DougL  419;   Grant  v.  Paxtoo,  1 

V.  Knibbs,  1  Camp.  508.    For  further  il-  Taunt  463;  1  Marsh,  on  Ida.  dS9;  3 

iustratioDS  of  the  same  principle,  see  Mox>  Cfailtf,  319. 

on  9,  Atkynt,  3  Camp.  200;  Da  Coatav.  {i)  Planch6  v.  Fletcher,  DovgL  251. 

Edmunds,  4  Camp.  142;  Stewart «.  Bell,  See  t  Bamewall  v.   Churchj  1 

5  B.  &  Aid.  238 ;  and  the  cases  decided  217 ;  l^PhllUps,  Ins.  247. 
OB  the  East  India  trade,  aa  Salvador  v. 


I  See  Martin  V.  Delaware  Ins.  Co.  2  Waah.  G.  C.2S4;  Maryland  ^  Pboenix  ba* 
Co.  0.  BathuFBt,  5  Gill  &  John.  150 ;  De  Longuemere  v.  N.  Yoik  Fireman'a  Ins.  Co. 
10  John.  120  ;  3  Kent,  (Slh  ed.)  286. 

A  vessel  being  insured  to  Xibara,  in  the  bland  of  Cuba,  the  aamred  omitled  id 
state  that  there  were  no  pilots  there.  This  was  not  a  material  ooooeaiDMOt.  NeisM 
9.  Louis.  Ins.  Co.  5  Martin  (N.  S.)  289. 

*  See  Livingston  v.  Maryland  Ins.  Co.  7  Cranch,  506 ;  Maryland  St  PiMenix  Ins. 
Co.  9.  Balhvqtt,  5  GiU  dE  John.  159. 
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and  universally  known  to  all  engaged  in  the  trade.      Thus,  Matten  lying, 

,  ,.  .  J  ^i_A^'  jjt'  or  prwunied  to 

where  a  ship  was  insured  on  the  African  wood  and  ivory  iie^  aa  much 
trade,  without  communicating  to  the  underwriters  the  fact  of  ^wfel!^  of 
her  intended  mutual  or  combined  trading  with  another  ship  ^  underwriter 

o  r    at  of  Uie  awur- 

on  the  African  coast ;    as  it  appeared  that  such  mutual  ef  need  not  be 

trading  was  of  occasional  occurrence  in  such  African  voyages,  g — j— ^ 

but  not  of  universal  prevalence,  this  non*communication  was  mimication  of 

held  to  be  fatal  to  the  insurance.  (/)  d<xM^aorai^ng 

Every  underwriter  is  presumed  to  be  as  well  acquainted  as  I^^JTSTciiOTOTi- 

the  assured  himself  with  all  those  c^eneral  and  established  3?  ^'^^  w^re 

foe  uta^  ■ 

restrictions  on  commercial  freedom  which  different  states  im*  general 
poee  for  the  sake  of  revenue,  or  fancied  protection  to  their  ^^ISmSttL 
own  manufacturing  or  agricultural  interests:  these  are.  in  sanctions oa 
fieust,  matters  of  general  mercantile  notoriety,  which  the  as-  teicourse  are 
snored  is  not  bound  to  communicate,  {m)  Erown,  and 

If  the  prohibition  be  of  recent  date,  or  only  occasional  in  i^'^^'Sli 
its  nature,  the  assured,  supposing  him  to  have  private  means  to  the  under- 
of  information,  ought  to  communicate  the  fact  to  the  under-  if  of  decent 
writer ;  if  he  be  himself  ignorant  of  it,  of  course  the  rule  will  ^l^y'l^ovm 

not  apply.  In)  ^  the  a«ured, 

*^*^  ^     ^   '  they  should  be 

It  has  been  held  in  the  United  States,  that  it  is  not  neoes-  diacioaed. 
aery  to  disclose  that  articles  contraband  of  roar ^  and  not  being  ^Su  nSsdlST 
part  of  the  goods  insured,  constitute  a  part  of  the  cargo,  (o)  ditcoioM  that 
So  in  this  country,  where  an  American  neutral,  who  had  tides,  or  mm-  ' 
effiscted  an  insurance  on  goods  on  board  an  American  ship,  JJ^iTSSar? 
did  not  inform  the  British  underwriters  who  had  subscribed  {||2^'^^|S' 
the  policy,  of  the  fact,  that  enemifs  property^  not  included  in  Bame  caigo. 
the  goods  insured,  was  also  on  board  the  same  ship,  no  ob- 
jection was  made  to  his  right  of  recovery,  on  the  ground  of 
this  non-communication,  (p) 

*§  208.  Upon  the  principle  now  under  consideration,  it  has       *562 
been  held  in  this  country,  that,  as  all  intelligence  contained 
in  Llyod's  English  lists  is  presumed  to  be  known  to  London 

(I)  TmmM  «.  HMdenoo,  1  Dow.  P.       (•)  See  Mayiie  v.  Waiter,  MMluiii 
C.  »4.  478.  And  the  Amcricaa  caMs  in  1  Phfl- 


(w)  Leirw  v.  Fletcher,  Park  on  Ins^  Ups,  Ids.  246-248.     Hoyt  v.  Oiknan,  8 

8lh  ed.  A)7.    P6ttock  «.  Babooe]c,6  Mass.  Maaa.  336.    Blagge  9.  N.  York  In*.  Co. 

aai:  Galbnuthv.  OrMHe,  1  Wash.  C.  C.  1  Cafawa,  M9. 

919  i  Kohoe  r.  Ina.  Co.  of  N.  A.  1  Wash.  (o)  t  Jubel  v.  Rhioelander,  2  John.  Ca- 

C.  C.  158;  S.  C.  6  Binney,  219;  Sperry  sea,  129.  and  487;  and  t  Seton  v.  Low,  1 

•.IM.lM.Co.8Waah.C.C.94S;  Liv-  John.  Caaes,  oited  in  1  Phillipa  Ins.  282. 

ingrtoa  9.  Md.  Ina.  Co.  7  CfWMb,  506.  (/)  Barker  9.  Stakes,  9  East,  283. 
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ifatten  lyiogr,    underwriters,  the  assnred  need  not  formftHy  commmiicate  it, 
Ue^'iMmuch  ^   however  material  it  maj  be  to  the  risks. 
k^wk&  of        At  the  time  of  insuring  the  ship  Lusaa$na  from  the  Biasib 
the  onderwrher  jq  Lisbon,  it  was  communicated  to  the  underwriter,  that  she 

M  of  the  tfsai^  '  ' 

ed,  need  oot  be  had  been  out  filty-seTen  days,  at  the  date  of  the  orders  for 

/- — : —  insurance  sent  from  Lirt)on,  and  on  which  the  policy  was 

geoce  coDtain-  effected ;  but  it  was  not  commnnicated  that  the  '^dariow^ 
&i?i^?itts'ii  another  ship  which  had  sailed  from  the  Brazils  at  the  same 
KwSn  to  Loii^  ^™^  ^^^  arrived  at  Lisbon  len  days  before  the  date  of  those 
don  onderwri-  orders.  This  circiimstance  had,  however,  been  pobUshed  ia 
ed  Deed  make  the  English  list  of  arrivals  at  Lloyd's,  where  the  policy  was 
SoaUnrooT^  effected.  On  this  ground,  Mr.  J.  Burroughs  held,  that  dM 
*^^^SfriTter  ^^^^y  although  material,  need  not  have  been  communicated,  — 


T^y^:  y^SJ"  ^^  "^"^  ^  presumed  within  the  knowledge  of  the  underwrileis 
N.  P.  s>T2,  from  the  circumstance  of  its  bekig  contained  in  Lloyd's 
printed  list.  "  What  is  exclusively  known  to  the  assured," 
said  the  learned  judge,  **  ought  to  be  oommunioated ;  bal 
what  the  underwriter,  by  fair  in^vy  and  due  diligence,  may 
learn  from  the  ordinary  sources  of  infermation,  need  not  be 
disclosed."  (q) 
Quofv,  whether      Whether  the  underwriter  is  also  to  be  presumed  acquainted 

the  ooQtents  of  '^  ^ 

jbr^niimspui  with  the  contents  of  the  foreign  lists  filed  and  entered  ia 
inner  room  are  Lloyd*s  inner  room,  is  a  point  not  yet  decided.      Thos, 
Slo^n  to  uft-     ^hcnre  a  policy  was  effected  on  a  ship  insured  from  Cadiz  io 
*J^jJJ;™         London,  thirty-four  days  after  that  on  which,   as   it  ap- 
buakiess  therei   pesred  by  a  letter  then  in  the  hands  of  the  assured,  she 
peoM  with^the   was  to  ssil  from  Cadiz,  and  this  letter  was  not  shown  to 
^M^iSu^  the  underwriters,  but  it  was  proved,  that  a  week  before  die 
^rein  contain,  poy^y  ^^  effected,  a  printed  l»t  (w  Spanisk)  had  been 
numv.  Lar.     received  from  Cadiz  and  put  up  in  Lloyd's  inner  room,  an- 
p.  85;  e.  c.  8     nouncing  the  day  on  which  she  had  actually  left  that  port,  — 
Biogh.  196.       ^^  eourt  held,  as  to  this  point,  that  they  had  not  sufficient 
evidence  before  them  by  which  to  determine  whether  the 
S63  *       ^contents  of  Lloyd's  foreign  lists  must  be  so  far  supposed 
known  to  underwriters  transacting  business  there,  as  to  dis- 
pense with  the  communication  of  material  facts  therein  con- 
tained, (r) 
Although  the  point  is  thns  left  doubtfkd  as  £ur  aa  direst 


(f )  Fiiera  9.  Woodhome,  1  Hdh*8  IT.  P.        (r)  E3ton  v.  LaikiBS,  5  C.  &P.85;S 
Sn,  Bingh.  198. 
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MrtbOTity  k  oonccflmed,  it  should  seem  that  it  would  not  be  Mattm  lyte^ 
going  too  far  to  presume,  that  the  underwiiters  frequeottng  ^^^ITiiudk  ^ 
Lloyd's  are  aoqoainled  with  the  oontents  of  the  foreign  as  know'iedi^  of 
well  aa  the  Bnglish  li(^s»  S^nnhTlSJ? 

In  the  same  case  it  appeared  that  the  assured,  before  effect-  ^>!^^'^  ^ 

ing  the  policy,  had  been  informed  by  letter  from  Cadiz  that  

a  ship  called  the  Traodler  had  sailed  thence  the  day  before 
the  ship  insured,  and  also  that,  more  than  a  week  before  the 
insttrance,  it  was  aanouneed  in  Lloyd's  English  lists  that  the 
DraveUer  had  been  lowed  in  distress  into  Kinsale,  and  that 
another  ship,  the  WilHam^  which  had  sailed  from  Cadiz  eight 
days  after  the  ship  insured,  had  arriTed  safe  at  Graresend : 
it  was  held  that  the  non-oemmnnication  of  these  latter  iacts, 
being  as  accessible  to  the  und^writer  as  to  the  assured,  did 
not  Titiate  the  policy.  (5) 

The  sole  ground  upon  which  Lloyd's  lists  are  admissiUe  ^^^yg^P- 
IB  evidenoe  against  the  underwriter  upon  a  question  as  to  the  havebeeamada 
materiality  of  a  concealment,  is  that  he  is  presumed  to  have  writer,  and  be 
consulted  them  with  reference  to  the  risk  proposed,  before  noftohave coo! 
assuming  it :  if  therefcMre  it  appears  that  there  has  been  any  JSlJ^^i^^* 
&lse  representation  made  to  the  underwriter  as  to  the  nature  ;«<»  armng 

m  A*  unom  hii  pre* 

of  the  risks,  and  that  the  underwriter,  in  effecting  the  policy.  Mimed  Icboww 
acted  solely  in  reliance  on  that  representation,  without,  in  ^teota  fail*  la 
iact,  consulting  the  lists ;  the  presumption  that  he  knows  their  Ma^^^^h  ,. 
oontents,  which  was  founded  on  the  probability  of  bis  con*  w*''"'^jyL. 
suiting  them,  of  course  faUs  to  the  ground.    If,  in  such  case,  116. 
in  addition  to  the  false  representation,  there  have  also  been 
the  concealment  of  a  material  £act,  such  concealment  *will       ^  ^^ 
avoid  the  policy,  although  the  fiict  concealed  might  have  been 
learnt  from  the  lists,  unless,  indeed,  it  can  be  proved  that  the 
underwriter  actually  inspected  them,  (i) 

If  the  intelligence  contained  in  Lloyd's  lists  can  only  be  ^^f^\^^^ 
connected  with  the  risk  proposed,  by  means  of  information  may  be  contain. 
which  the  assured  is  privately  possessed  of,  he  will  be  bound  linta,  yet,  irtba 
to  disdoee  such  informationi  if  material,  and  his  failure  to  do  l^'l^l^^^haw 

its  materiality 
to  the  risk  be 

{»)  EiVaa  V.  Laridns,  ibid.     But  al-  Portugal  at  the  same  time  as  tbe  ship  i»-  £^0^^^  to  the 

though  the  disabled  state  of  the  Traveller  sured  was  withheld.     As  to  this,  see  assured,  and  bf 

was  aa  well  known  to  the  underwriter  as  Lynch  v.  Dumsfoid,  14  East,  494.  ijiin  .withheld, 

to  the  assured,  yet  the  informaUon  which  (i)  Mackintosh  9.  Marshall,  11  M.  &  Zl^\^^ 

alone  made  this  fact  nuterial  to  the  risk,  W.  116. 
Tix.  that  tbe  leveller  had  sailed  inxn 


BiMien  lying,  80  wiU  vitiate  the  policy ;  lor  ahhough  in  soeh  case  the  mere 
Ue^^aTniioh  ^  ^M^  ^  H  Stands  in  Lloyd's  lists  is  presumed  to  be  known  to 
kno^lLdg^or  ^^  underwriter,  yet  its  connection  with  the  risk  oould  only 
iha  vBderwrfter  be  known  to  him  throuffh  the  information  which  the  assured 

••  of  the  BtKUh  ^ 

6f  Med  mtft  be  has  privately  received  and  withholds,  (a) 

QaMSft,  whether      k  209.  It  has  faeca  a  question  a  mod  deal  canvassed  in  the 

■lattera  of  man-  ^t    •      i  «  i  ^  ^  .       n- 

time  inteiti-        United  ptates,  how  far  matters  of  maritune  mtelligencse  m- 
Sd'^Tt^puuic  serted  in  the  public  papers,  and  open  to  all  the  world,  need 
S?MLumed to  ^  stated  ;  —  the  conclusion  derivable  from  the  cases  there 
^»n  *^  j™<^^-  decided,  upon  the  whole,  appeals  to  be,  that  sudi  articles  of 
iwderwriter  as  intelligence  need  not  be  stated,  unless  they  apply  peculiarly  to 
theifcommuni.   the  case  of  the  assured,  or  unless  he  is  privately  in  poesesrion 
oatioa^by  the     ^f  information  which  may  enable  him  to  infer,  with  more  cer- 
tainty than  the  rest  of  the  public,  that  the  intelligence  in  the 
journals  is,  in  fact,  material  to  the  risk  :  except  in  cases  of 
this  kind,  the  underwriters  are  presumed  to  be  informed  of 
the  ordinary  marine  intelligence  appearing  in  the  gazettes,  and 
if  they  wish  for  more  explicit  information  must  make  inquiry 
of  the  assured,  (v) 
In  the  United         Where  the  facts  complained  of  as  not  commnnieated  are 
been  decided     comprised  undcr  the  head  of  marine  intelligence,  m  papeis 
^\aiiMd*in'     actusUy  and  habitually  taken  in  and  filed  by  the  under- 
iwJiy  takir^    writers,  or  the  company  with  whom  the  insurance  is  effected, 
and  filed  by  tber  i|  ]^^  b^en  held  in  the  United  <8tates  that  the  non-commnni* 
cation  of  such  facts  by  the  assured  will  not,  even  though 
565  #       ^material,  avoid  the  poliey.  (to)    In  such  cases  it  seenraa  feir 
presumption  that  the  underwriters  "  have  examined  with 
some  care  the  items  of  marine  intelligence,  which  are  ex- 
pressly  desigCDed  speedily  to  diffuse  information  on  a  subject 
so  immediately  interesting  to  them,  especially  in  relation  to 
vessels  belonging  to  their  own  port."  {x) 
la  thif  country        The  point,  howcver,  cannot  perhaps  be  considered  as 
never'usen  de-   finally  Settled  in  the  United  States  (^),  and  is  less  likely  to 
arise  in  this  country,  where  the  great  majority  of  insurance 

(«)  Lynch  9.  Durnaford,  14  East,  494.  Commereial  lasnnnoe  Co.  1  Somner,45L 

Queere,  whether  the  decision  in  Elton  v.  (to)  f  Gfeene  v.  Merchants'  Ina.  Camp. 

Laridna  is  quite   reconcilable  with  this  10  Pick.  408. 

principle.  {x)  Per  Chief  J.  SSiaw,  fl>id. 

(«)  Kent's  Comm.   (dth  ed.)  285.    1  (y)  See  f  Dickenson  e.  Commercial 

Phillips  Ins.  254*257.    Green  «.   Mer^  Ins.  Comp.  of  New  Toik,  Anthon'g  N.  Pr. 

chants'  Ins.  Co.  10  Pick.  402;  Abop  9.  C. 92.    1  Phiifa'ps,  Ins.  254.  seemscamra. 
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buaiiiess  is  effected  by  thoee  who  have  the  ineaae  of  aeoese  to  Mattmiyioff, 
the  shipping  lists  at  Lloyd's.  ito,%  much 

It  appears  certain,  boweverj  that  the  assured  is  not  bound  koo^^e  of 
to  coRuminioate  mere  iteras  of  general  news  stated  in  the  ^^  underwhtar 

°  at  of  the  assufw 

public  papers,  which  are  as  open  to  the  underwriters  as  ed,  need  not  be 
hinoself,  and  which,  thouch  they  may  excite  fears,  are  too  -r 

,      T  ...  Meft  itama  of 

general  to  lead  to  any  particww  appuoation  to  the  risk  m-  general  newa 

J     t   \  not  havinv  aay 

^'■f"*  (*A  particular  appU. 

cation  to  tlie 
risk  need  not  b« 
communicatedL 

Sbot.  v.  NoOimg  nmd.be  diadosed  which  ike  UndenerUer 

uHwm  beiMg  informed  of. 


4  210.  Another  prineaple  laid  down  by  Lewd  Mansfield  in  Nothing  need 
the  cddbrated  judgment  already  ciled,  is,  that  notkbig  need  i$  wbi^the  un- 
iSMelosed  A>  the  tmderwriter  which  he  himself  waieee  being  m-  ^^iy^J{)^ 
formed  cf.    Thus,  to  take  the  iUustination  given  by  his  lord-  ^^  informed 
ahip  in  the  same  case :  "  If  the  insurance  be  on  ^prioeiediip  ~ 

*^  '^  ^   IR  insurance  on 

Cjf  woTy  from  port  to  port,  the  underwriter  needs  not  to  be  apnvate  ship 
told  of  the  secret  enterprises  it  is  destined  upon ;  for,  from  secreTiestma- 
the  nature  of  the  contract,  he  waives  this  information.''  (a)      ^^^^^^  ^ 

Upon  the  same  principle,  when  the  underwriter  insures  a       #  5gg 
*tahip  for  a  homeward  vojrage,  *'  at  and  from  "  a  foreign  port  Nor,  k  insius 
the  very  form  of  the  contract  shows  that  the  ship,  in  ail  fOT^bomelmd 
probability,  on  arriving  at  the  fbveign  port,  will  require  re-  ^^^to^i^^ 
pairs  before  she  can  sail  on  her  homeward  voyage ;  the  faot,  ^^^  ^^SnTio 
Aeref<»e,  that  she  is  in  such  a  state  of  damage  at  the  outport  be  deuined 
as  to  require  to  be  detained  there  for  repairs,  beyond  the  time  paizt. 
of  her  loading,  need  not  be  communicated  to  the  underwriter, 
who,  if  he  wishes  for  partiouhx  informatUNi  on  the  point, 
ought  to  ask  faft'vu  {b)^ 

80,  where  a  ship  is  insured^* at  and  from ''  her  home  port, 
'*  lost  or  not  lost,"  it  is  not  necessary  to  disclose  that  she  has, 
in  fact,  sailed  before  the  pcdioy  is  efiected ;  for,  if  the  under* 

(jr)  t  Alwp  o.  Com.  IM.  Coap.  1 8ttm*  (»)  BbokwiUi «.  SydriMhMS,  1  C«a^ 
ner,  451.    1  PhiUipa,  Ins.  299.  UO. 

(a)  Carter  v.  Boehm,  3  Boir.  1409. 


>  See  Fletcher  v.  Commonwealth  Ins.  Co.  18  Pick.  419. 
48* 
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y otMny  need     writen  Went  to  be  Ba3ik6ed  as  to  this  point,  thej  oagbt  to  in- 
which  the  un-    quire  into  it.  (c)  ^ 

pi^%weh^        So,  where  it  appeared  that  a  policy  had  been  effected  on  a 
beiog  nfoimed  g^jp^  u  at  and  from  Heligoland  to  a  port  or  ports  of  diaoharge 
Nof  need  the     ^  ^^  Baltic,"  on  the  13^1  of  August ;  at  which  time  the  ship 
fadbedudoaed  was  lying  in  the  Thames,  whence  she  did  not  depart  till  the 
8ured<«afaiid    27th  for  Heligoland,  in  baUast}  on  arriving  at  which  place 
port  iBD<AMf^  she  took  in  her  loading  for  the  Baltic,  and  sailed  on  the  voy- 
polrt*  wheoTn-     age  insured  ;  it  was  contended  that  this  delay  ought  to  have 
hTi^"  Coo       ^^^^^  coHimunicated  to  the  underwriter :  the  jury,  however, 
14  E^  47r '  found  fot  the  {^intiff,  and,  on  motion  for  a  new  trial,  Lord 
Ellenborough  said,  that  the  terms  of  a  policy,  *^  at  and  from,'^ 
had  never  been  understood  necessarily  to  import  that  the  ship 
was  at  the  place  at  the  very  time,  so  as  to  make  the  assured 
guilty  of  deception  if  she  were  not ;  —  that  it  was  a  question 
for  the  jury  whether  the  intervening  period  between  the  13th 
of  August,  when  the  pcdicy  was  effisoted  and  her  arrival  at 
Heligoland,  had  in  this  instance  varied  the  risk ;  and  that,  as 
they  thought  it  had  not,  and  had  accordingly  found   for  the 
plaintiff,  he  would  not  disturb  their  verdict,  {d) 
*567  On  the  same  principle  it  is,  that  as  these  is  in  every  poliey 

^ ^^^t&iSe  ^^  implied  warranty  of  seaworthiness,  the  assured  need  not, 
awured  need  in  the  fifst  insiancSj  disclose  any  fact,  however  material  to 
fint  iostaiioe,  *the  risk,  which  tends  to  show  that  the  ship  was  unaeaworthy 
^X^  when  she  sailed.  The  underwriter  waive,  hia  right  to  a 
waa^itJiiSiwr  »pontaneous  disclosure  of  facts,  which,  whether  disclosed  or 
<Ay a^^eo^-  not,  wiU  exempt  him  from  his  liability,  as  being  a  breach  of 
the  risk.  this  implied  warranty.     Hence,  where,  in  an  action  on  a  pd- 

Nutt,  Mai£  on  i^Jf  '*  ^^  ^^^  fro^  Madeira  to  Charleston,"  it  appeared  that 
im.  474.  ^Y^  captain  had  written  two  letters  from  Madeira  to  the  owner, 

stating  that  the  ship  had  been  very  leaky  on  her  voyage 
thither  J  Lord  Mansfield  told  the  jury  that  there  was  no  neces- 
sity to  communicate  these  letters  to  the  underwriter.  ^'  It  is 
true,"  hiB  lordship  said,  "  that  there  should  be  a  representa- 
tion of  every  thing  relating  to  the  risk  which  the  underwriter 
has  to  run,  except  it  be  covered  by  a  warranty.    Bat  it  is  a 

(c)  Fort  V.  Lee,  3  Taunt  381.  (d)  Hall  9.  Cooper,  14  East,  477. 


1  See  Alflop  v.  Commercial  Ins.  Co.  1  Suimierj  401,  460  to  463;  2  Doer  Lu.  516 
10  (SOD. 
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condition,  or  implied  warranty,  in  every  policy,  that  the  ship  NoflUng  need 
is  seawOTthy,  and  therefore  there  is  no  neeessity  for  a  repre-  which  the  uq- 

derwriter  im 

aentation  of  that.     If  she  sail  without  being  seaworthy  the  piiediy  waives 
policy  is  Toid."  (e)  »  °«^«  *"^^''™^ 

So,  where  the  owners  of  a  ship  insured  "  at  and  from  Trin-  Haywood  v. 
idad  to  London,"  &c.  had  received  from  the  captain  a  letter,  l^"*^  ^^ 
just  before  effecting  the  policy,  informing  them  that  he  had 
been  obliged  to  have  a  survey  on  the  ship  at  Trinidad  ^*  mi 
account  of  her  bad  character ;  "  but  the  survey  which  accompa- 
nied the  letter  gave  the  ship  a  good  character  ;  it  was  held,  that 
the  non-disclosure  of  this  letter  and  survey  to  the  underwri- 
ters did  not  vacate  the  policy ;  though  it  appeared  in  evidence, 
that  such  circumstance,  if  known,  would  have  enhanced  the 
premium.  (/)^ 

If,  indeed,  the  underwriter  particularly  calls  for  information  ^i  ^^^^'-^ 
on  the  subject,  then  the  assured  must  disclose  truly  all  that  particuiariy 

•      1       •     ^1.  *  •      J  «  calls  for  infonn- 

he  knows  m  the  respect  required.'  ation  on  the 

The  principles  upon  which  this  doctrine  rests  are  thus  clear-  ^{^  iS^booDd 
ly  and  admirably  stated  in  Lord  Ellenborough's  judgment  in  ^^^^^^j!^ 
the  case  of  Haywood  v.  Rogers:  — -^^  It  certainly/'  said  his  sure. 
lordship,  ^*  would  have  some  weight  in  guiding  the  judgment  this  doctruie 
of  the  underwriter,  to  know  how  old  the  ship  was ;  •where  she  Sereof.^™* 
was  built,  whether  originally  British  or  foreign  ;  what  was  the  ^^  ^' hJT 
form  of  her  construction,  whether  clinker  built  or  not,  whether  ^^  v.  Bog- 
copper  bottomed  or  not ;  what  repairs  she  had  received,  and  j»7,  S96.  ' 
when,  and  in  what  dock  those  repairs  were  done  to  her,  and        *568 

(e)  Shoolbred  v.  Nutt,  Muab,  Im.  474.    See  alio   Beckwith  v.   SydeboCham,  1 
Paik  on  Int.  94a  8th  ed.  Camp.  116. 

(/)  Haywood  v.  Bogen,  4  East,  590; 


>  A  perty  need  not  communicate  any  thing  in  respect  to  a  fact,  in  regard  to  which 
there  ii  an  ezprees  or  an  implied  warranty.  De  Wolf  v.  New  Tork  Firemen's  Ins. 
Co.  20  John.  214 ;  S.  C.  2  CoweB,<»;  Astor  9.  Unton  Ins.  Ca  7  Cowen,  202 ;  Hoos- 
tOQ  V.  N.  £ng.  Ins.  Co.  5  Pick.  89;  per  Platt»  J.  in  Walden  «.  N.  York  Firemen's 
Ins.  Co.  12  John.  128. 

*  See  Roggies  v.  General  lot  Ins.  Co.  4  Mason,  74.  As  to  eonceabnent  of  Aols 
relating  to  the  moral  character  and  conduct  of  the  captain,  see  Walden  v.  N.  York 
Firemen's  Ins.  Co.  12  John.  12a 

>  See  Walden  e.  N.  Tork  Firemen's  Ins.  Co.  12  John.  139;  Popleston  v.  Kitchen 
3  Wash.  C.  C.  138.  The  assured  is  not  bound  to  disclose  the  special  nature  of  his 
title,  unless  it  is  asked  for.  Bixby  o.  Franklin  Ins.  Co.  8  Pick.  88 ;  Locke  v.  N.  Am. 
Ins.  Co.  l3]iaas.61;Bamettv.  Walle^l3Maai.297;2Duerlns.  496.  ButseeOU 
•.  Eagle  Ins.  Co.  4  Mason,  300. 
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NotbHiffOMd  how  lately  before  tfie  voyage  insured ;  aad  if  the  voyage  were, 

whkk  tiw  oDi  as  this  was,  a  voyage  home,  what  accidents  the  ship  bad  met 

^S^Z^nL  ^i*  <^^  ^«  outward  voyage.    AU  this  may  be  very  proper 

toig  infeniMd  ^nd  convenient  for  an  underwriter  to  be  informed  of,  before 

of. 

ha  takes  upon  him  the  risk,  and  all  this  ma^  be  adced  of  ike 

asgured;  and  if  he  ihould  withhold^  on  being  asked  for  U^  ang 
maierialpart  of  such  required  information^  hispoticy  could  noi 
be  sustained  for  a  moment;  for  such  a  suppreasion  would  be  a 
fraudulent  concealoaent  of  material  faets,  which  has  always 
been  considered  as  avoiding  the  policy.  But  the  queation  is, 
hit  the  dutp  of  the  assuredy  in  the  first  instance^  and  as  a  amr 
diiion  precedent  on  his  partf  to  inform  the  underwriter  of  aU 
these  eurcumatances  to  the  extent  of  his^  the  assureePs^  own  actual 
knowledge  on  the  subject  ?  "  His  lordship  answers  this  ques- 
tion in  the  negative,  upon  the  grounds  :  —  1st,  That  the  un- 
derwriter is  virtually  indemniftsd  against,  or  exempted  from, 
the  effect  of  these  circumstances,  whether  disclosed  or  not,  aa 
frtf  as  they  render  the  ship  not  a  proper  object  of  insurance ; 
for  if  on  these,  or  any  other  aceonnt  whatsoever,  the  ship  be 
not  seaworthy  at  the  commencement  of  the  risk,  the  uod^^ 
writer  is  discharged  from,  or  rather  never  incurred  any  res- 
ponsibility with  respect  to  it.  —  2nd,  From  the  reason  of  the 
thing,  and  the  almost  absolute  impossibility  for  the  assured  to 
state  and  bring  forward  (without  any  specific  inquiry  or  re- 
quest for  information  having  been  addressed  to  him  on  the 
part  of  the  underwriter  relative  thereto)  everything  which,  if 
staled,  might  have  been  deemed,  in  the  judgment  of  the  un- 
derwriter, material  to  the  qoection,  whether  he  should  under- 
write at  all,  and,  if  so,  at  what  premium,  (g) 
569  *  *On  the  same  principle  the  assured  on  perishable  goods  is 

not  bound  to  make  any  disclosure  as  to  their  damaged  con- 
dition ;  though  if  they  be  put  on  board  in  such  a  state  as  to 
produce  spontaneous  combustion,  and  are  thereby  consumed, 
the  assured  can  make  no  claim  in  respect  of  the  loss  which 
he  has  himself  occasioned.  (A) 

Upon  the  same  principle  it  has  been  decided  that  the  as- 

(^)  Haproodtf.  Bogeni,  4  Ea«t,  597,  New  Yotk   Firemen's  Ins.    Goiii|».  9) 

596.    The  decisioiu  in  the  Uahed  States  Johns.   Bep.   214.  Kent's  Comm.   {9lk 

foUow  the  Uw  80  thus  laid  down.    See  f  ed.  285.) 

Walden  v.  New  Yoik   FiremeB'ft  Lui  (A)  Boyd «.  Dubois  C«b|I.  133. 
Comp.  12  Johns.  Bep.  128. ;  Oe  Wdf  v. 
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8ured  need  not,  unasked,  disclose  all  the  by-gone  calamities  Nothing  need 
that  have  befallen  the  ship,  or  produce  his  whole  portfolio  of  w^  ibe  un- 
letters ;  it  is  enough,  in  the  first  instance,  if  he  communicates  ^ie^^aiVa 
fully  and  truly  all  material  facts  relative  to  the  state  the  ship  ^*"«  infoimed 

was  in  at  the  time  the  last  intelligence  left  her ;  and  it  is — 

for  the  underwriters  to  require  further  information  if  they  penshaisie 
wish  it,  especially  where  the  letter  laid  before  them  expressly  S^we  their^ 
refers  to  a  prior  communication  as  to  the  state  of  the  ship  in  jf/j^Sf^  *^*^ 
the  earlier  part  of  the  same  voyage,  (i)  Nor  n«ed  he 

unasked,  dis^ 
close  all  by- 

§  211.  It  is  sufficient  for  the  assured  to  disclose  to  the  S^l^^e^bS!** 
underwriters  the  fads  communicated  to  him  ;  he  need  not  ^**^^**®  *^jf* 
inform  them  o{  the  apprehensions  expressed  by  his  corres-  the  letten  reia- 

I  ting  to  her  coa- 

pOOOentS*  dilion  previout 

The  assured  on  a  policy  on  a  ship  «  at  and  from  Eiga,"  &c.  ^^^^^^  u^ia. 
at  the  time  of  effecting  the  policy  were  in  possession  of  a  teiiigence^er 
letter  from  their  correspondents  in  that  place,  stating  thai  a  tims  » all  he 
great  sensation  had  been  produced  there  by  an  order  of  the  cate. 
Russian  government  to.  send  the  papers  of  all  vessels  arriving  p  ^.^^^^^ 
at  Riga  to  St  Petersbnrgh,  and  that  the  ship  on  which  the  to  disdoae  the 
policy  was  effected  must  share  the  same  fate  with  the  rest:  catedtoT^T*' 
this  letter  was  not  shown  to  the  underwriters,  but  the  broker  ^"^^oimuni- 
stated  as  a  fact j  that  the  ship^s  papers  had  been  sent  to  St.  ^^^^^ 
Petersburgh  for  examination  ;  it  was  contended  that  the  non-  ff55®*P«3f'*^ 
production  of  the  letter  was  a  material  concealment ;   but  2  Camp.  479. 
Lord  EUenborough  said,  "  The  assured  are  only  bound  to 
communicate  facts.     The  broker  did  communicate  the  fact  of 
the  ship's  papers  being  sent  to  St.  Petersburgh  for  examin- 
*ation ;  he  was  not  bound  to  communicate  the  sensations  and       ^570 
apprehensions  which  that  fact  produced  at  Riga,  (j ) 

^^  The  assuredy'^  says  Lord  Mansfield,  " rkeed  not  disclose 
what  lessens  the  risk  agreed  and  understood  to  be  run. 

"Thus,  to  take  the  instances  furnished  by  his  lordship;  ?^,"^^']5^ 
"  If  the  underwriter  insures   for  three  years,  he  needs  not  leasens  the  risk. 
to  be  told  any  circumstance  to  show  it  may  be  over  in  two  : 
so  if  be  insures  a  voyage,  with  liberty  of  deviation,  he 
needs  not  to  be  told  what  tends  to  show  there  will  be  no 
deviation."  (k) 

(t)  Fi«elMd  V.  Giofver,  7  Ewt,  497;       (J)  BeH  v.  BeH,  3  Camp.  479. 
^  KemUe  v.  Bowne,  1  Cainea  Rep.  79.  (        (Jt)  Carter  9.  Boefam,  3  Burr.  1900. 


(174  w  coRoiAUfBrr, 


Sbct.  VL  MakrialUy  of  ConceabMMi^  and  Fact  of  turn- 

Disclo9ure -^  how  proved. 

Maceriditjr  of        k  212.   As  Will  have  been  obeerved  from   ixmidy  of  die 

•odiMtofnoB-  cases  detailed  in  the  two  preceding  articlesi  the   qoestioB 

2^!^^]^^      whether  the  facts  concealed  were  or  were  not  material  to  the 

The  qucftion  of  ^^^y  ^  &  question  mainly  for  the  jury ;   and  if  they  ha^ 

^^™*J^Jjy    formed  a  judgment  either  way,  the  court  will  not,  in  general, 

ceded  is,  ^oe-  disturb  their  verdict,  unless,  indeed,  it  is  clearly  apparent 

for  the  jury.       that  they  have  not  decided   according  to  the  weight  of 

evidence,  or  been  misled  by  any  erroneous  direction  of  the 

judge  presiding  at  the  trial,  in  which  case  the  court,  not* 

withstanding  the  point  has  been  directly  presented  to  their 

attention  at  the  first  trial,  will  send  the  case  down  for  a 

second.  (/) 

And  especially       A  Special  jury,  from  their  practical  knowledge  of  mnritiflie 

wtietberthe       business  and  navigation,  are  the  best  judges  upon  the  qnes* 

£^e^anaBa-  tion,  whether  a  ship  under  given  circumstances,   is  to  be 

ing  ship.  considered  as  a  missing'  ship,  and  if  they  have  fomided  their 

verdict  on  this  ground,  the  court  will  not,  except  in  very 

571*        extreme  cases,  set  it  aside,  (m) 

itisaqaestioQ       Whether  the  jury,  in  forming  their  judgment    upon  the 

decided, 'wheth-  ^materiality  of  the  fact  concealed,  may  be  assisted   by  the 

f^ing  t^k     evidence  of  skilled  witnesses,  such  as  brokers,  underwriters, 

tb^^^^   *^-  ^Jed  to  give  their  opinion  whether  the  fact,  in  thdr 

oftjwfect cooh  judgment,  was  likely,  if  communicated  to  the  underwriter, 

aMsted  by  the    to  have  materially  influenced  him  in  his  estimate  of  the  risk, 

BiriUed  wit-       is  a  question  that  has  been  very  much  canvassed   in  th» 


▲nthorities       Country,  and  must  be  regarded  as  still  undecided. 
^r««rt  the  ad-      Lord  Mansfield  (n),  Sir  Vicary  Gibbs  (o),  and  Lord  Den- 
such  evidenoe.    man  (p),  have  maintained  that  the  evidence  is  inadmissible, 
on  the  ground  that  it  is  not  a  qnestion  of  science  in  which 

{i)  See  Witlea  e.  Glover,  1  Bos.  flb  P.  908.    Chief  J.  Tindal^a  oha^e  to  the 

Pal.  N.  Rep.  14.    Bridges  «r.  Hunter,  jury. 

1  Blaule  &  Sel.  18.    Eltoa  9.  Larkinn,  (n)  In  Carter  v.  Boehn,  3  Burr.  1909. 

8  Bingh.  196.    Westbury  v.  Aberdein,  2  (o)  At  N.  P.,  in  Ouiell  •.  Bederif»  1 

Mees.  &  Wela.  267.       Mackintofih  e.  Holt,  283. 

Marshall,  11  Mees.  &;  Wels.  116.  {p)   In  CampbeD  v.   Bidcanls,  5  K 

(m)  LittJedale  o.  Dixott,  1  Bo.  &  PuU.  dc  Ad.  840^  the  latcat  oase  on  U»  paiot« 
N.  B.  151.    filtoQ  V.  LariQiM,  5  C.  ^ 
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acientific  men  will  mostly  think  alike,  but  a  question  of  Mtttenaiitjr  of 
opinion,  liable  to  be  gov^ned  by  fancy,  and  in  which  the  and  fact  of  non- 
diversity might  be  endless ;  that  it  is  a  mere  statement  of  howpiK^reZ 


the  views  entertained  by  the  witness,  of  matters  of  legal  and 
moral  obligation,  and  on  the  manner  in  which  others  would 
probably  be  influenced  if  the  parties  had  acted  in  one  way 
rather  than  another;  finally,  that  it  is  an  opinion  which, 
however  rightly  formed,  could  only  be  drawn  from  the  same 
premises  from  which  the  court  and  jury  were  to  determine 
tke  cause,  and  therefore  is  irrelevant  and  improper  in  the 
mouth  of  a  witness. 

On  the  other  hand.  Lord  Kenyon  (9),  Mr.  J.  Holroyd  (r),  Authorities  in 
Lord  Tenterden  (5),  and  Mr.  Chief  J.  Tindal  {t),  have  all  '^^^• 
held  this  evidence  admissible ;  and  it  has  also  been  admitted 
without  objection,  in  two  reported  cases,  which  came  re- 
apectiyely  before  Sir  James  Mansfield  («)  and  Lord  Ellen- 
borough  (v),  in  the  former  of  which  it  had  a  material  influence 
on  the  judgment,  both  of  the  court  and  jnry.^ 

The  grounds  upon  which  these  learned  persons  have  held 
^e  evidence  admissible,  are  that  in  questions  on  the  arts  and  #572 
sciences,  the  evidence  of  persons  versed  in  those  arts  is  daily 
admitted ;  that  the  materiality  of  any  matter  can  only  be 
ascertained  by  the  evidence  of  persons  conversant  with  the 
aobject  matter  of  inquiry ;  and  that  neither  judge  nor  jury 
could  arrive  at  a  proper  conclusion  on  such  a  point  if  unas* 
siflted  by  the  evidence  of  skilled  witnesses,  because  they  could 
not  have  the  experience  upon  which  alone  a  judgment  could 
be  satisfactorily  formed. 

As  far  as  judicial  decisions  are  concerned,  the  law  in  the  L^w  in  the 
United  States  on  this  point  is  in  the  same  unsettled  state  as  on  this  point 
our  own ;  but  the  more  recent  authorities  in  that  country. 


(f)  Chniinnd  v.  An^enlein,  Penke's  ff7.     See  also  Elton  v.  Lsitins,  d  C. 

r.  Pr.  4a  A;   P.   aoe,  tried  the  year  beibra  the 

(r)  Bertfaon  «.  Looghman,  2  Staik.  decision  of  Chapman  v.  Walton,  and 

Campbell  v.  Rackaids. 

(t)  RiekaidB  •.  Mardod^  10  E  dc  Cr.  (ti)  Littledaie  v.  Dixon,  1  Bos.  61  Poll. 

887.  N.  &  151. 

(I)  Chapauoi  V.  Wahon,  10  Bim^  (v)  Haywood  v.  Bogeis,  4  Bast,  900. 

9 


1  See  VidDe  •.  K.  Ihff.  IBS.  Co.  10  Kok.  310^  810. 
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BCateriaiUjT  of    including  Chancellor  Kent  (tr),  Mr.  J.  Story  (z)  and  BIr* 
and  fact  of  Doa-  Duer  (y),  are  all  in  favor  of  the  admissibility  of  this  evi- 

how  proved.        QenCC- 

Sembu,  the  ev-      I  confess  the  arguments  in  favor  of  the  admission  of  thk 
^^iM^^^  ^^  evidence  far  outweigh  in  my  mind  those  which  have  l^een 
urged  against  it. 

The  object  to  be  ascertained  is,  whether,  the  fact  concealed 
was  material ;  that  is,  whether,  if  communicated,  it  would  so 
have  influenced  the  judgment  which  the  underwriter  as  a 
man  conversant  with  insurance  business  would  have  formed 
of  the  risk  as  to  induce  him  either  to  decline  it  altogether, 
or  to  require  a  higher  premium.  Such  being  the  object  of 
inquiry,  what  better  mode  can  be  devised  for  enabling  the 
court  and  jury,  who  are  not  themselves  supposed  to  be  con- 
versant in  insurance  business,  for  arriving  at  a  proper  con- 
clusion on  it,  than  by  calling  before  them  witnesses  who  are, 
and  asking  them,  not  what  their  individual  opinions  as  to  the 
materiality  of  the  fact  may  be,  but  what,  in  their  judgment, 
the  general  opinion  as  to  its  materiality  would  be  amongst 
those  conversant  with  such  matters  ? 

The  materiality  of  a  concealment,  as  Mr.  Duer  well  pots 

it,  *'  consists  solely  in  its  probable  influence  on  the  mind  of  the 

573  *       ^undertoriier^  and  certainly  the  surest  way  of  ascertaining  this 

IB  by  the  inquiry,  what  would  have  been  the  influence  of  the 

same  facts  upon  the  mind  of  underwriters  generally,  and  tUs 

can  only  be  known  by  the  testimpny  of  tmderwriters  themselves^ 

and  of  those  practically  acquainted  ttdih  the  principles  ftnd  modes 

of  transacting  business.^^  {z) 

Carter  v.  It  is  also  highly  deserving  of  remark,  as  Mr.  Duer  has 

a  direct  author  with  much  acutcness  pointed  out,  that  the  great  case  of  Car- 

il^oSi^'tothu^     <cr  V-  Boehm,  upon  which,  in  point  of  authority,  the  oppo- 

dinaw  «wca*of  ^^^^^  ^^  ^^  admissibility  of  this  kind  of  evidence  have  mainly 

marine  inaur-     relied,  was  the  casc  of  an  insurance  of  a  peculiar  and  wholly 

unusual  character ;  it  was  not  on  any  marine  risk  at  all,  but 

{«)  3  Eeat*8  Comm.    (5lh  ed.)  284,  (y)  Lecture  on  Repfeseatation,  nolo 

no«e  6.  xiz.  p.  184  - 101.     \  3  Doer,  Ina.  e83| 

{x)  Per  Story,  J.  in  t  McLanahan  9.  §  26,  §27,  780  to  788.  >> 

Universal  Ina.  Corap.  1  Peten  (S.  C.)  {m)  Duer  on  EepreseBtaliom,  191.  {2 

188,  cited  in  Duer  on  Repreaentatioi^  Duer,  Ina.  787.  ^ 
p.l90.     {  2  Doer,  Ina.  683, 786, 787.  }> 

>  Anu^  dlO,  and  caaes  died !»  notea. 
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against  the  capture  by  enemies  cf  a  fort  in  Ike  East  Indies :  in  MatermUtyor 
such  a  case  aa  this  it  is  obvious  that  the  previous  experience  and  fact  of  mm- 
of  the  broker  furnished  him  with  no  light  or  data  to  guide  his  w^^cJ 
judgment  on  the  question  proposed,  so  that  the  reason  urged 
by  Lord  Mansfield  against  admitting  his  opinion  in  evidence, 
— viz,  '*  that  U  was  a  mere  opinion  without  (he  least  fovnda* 
ticnfrom  any  previous  precedent  or  usage  ;  "  —  though  a  valid 
reason  for  rejecting  the  evidence  in  the  case  then  before  him, 
-would  not  at  all  apply  to  the  question  of  concealment  in  an 
ordinary  marine  risk ;  as  to  which  an  insurance  broker  or 
underwriter  would  undoubtedly  have  both  previous  precedent 
and  usage  as  the  foundation  of  any  judgment  he  might  form 
as  to  the  probable  opinion  of  others  of  his  own  profession 
upon  the  materiality  of  the  fact  concealed. 

^  213.  Another  important  question  is,  upon  which  party  Upon  which 
does  it  lie  to  prove  the  non-communication  of  a  material  fact,  fo  prove^e  '^ 

Since  the  New  Rules  of  Pleading,  the  defence  of  misre-  caS^nTf"*^- 
presentation  and  concealment  must  be  specially  pleaded :  in  ^"^  ^f^Eiicm 
a  case  on  a  policy  on  ship  ^'  at  and  from  Seville  to  London,"  v-  Jan^en,  13 
effected  on  the  21st  of  February,  a  plea,  framed  in  conformity  w^  e55. 
with  this  rule,  alleged  in  substance,  —  1.  That  a  bill  of  ex- 
change for  the  ship's  disbursements  had  been  drawn  by  the 
captain  at  Seville  on  the  11th  of  January :  2.  That  it  was 
^material  that  that  circumstance  should  be  communicated  to      *  574 
the  underwriters :  3.  That  it  was  known  to  the  assured  before 
effecting  the  policy :  4.  That  it  was  not  communicated  to  the 
underwriters.     The  replication  to  this  plea  was  de  injuria. 
The  evidence  adduced  at  the  trial  clearly  showed  that  the 
bill  was  drawn  as  and  when  alleged,  and  that  the  assured  was 
aware  of  the  fact  before  effecting  the  policy  ;  the  jury  found 
a  general  verdict  for  the  defendant ;  but  in  reply  to  a  question 
from  the  judge,  said  they  thought  the  drawing  of  the  bill  was 
a  material  fact  for  the  defendant  to  have  known  (a),  but  that 
there  was  no  evidence  before  them  on  which  they  could  decide 
whether  that  fact  wasj  or  was  tiot  communicated  to  him.    Upon 
ibis  the  learned  judge  directed  a  verdict  for  the  plaintiff,  with 
leave  to  move  to  enter  it  for  the  defendant  on  the  issue  raised 
by  this  plea.     The  court,  on  motion  to  this  effect,  were  quite 

(a)  Became,  as  such  bill  ia  never  drawn    of  the  bfll  ahowed  the  time  of  the  ahip's 
till  the  ship  is  just  ready  to  sail  the  dial#   sailing. 

^VOL  1.  49 
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ifateriaiity  of  dear  that  on  this  evidence  a  verdict  for  the  plaintiff  cM>uld  not 
S7J^tTf"noa-  be  supported ;  but  as  they  found  it  difficult  to  uoderstand 
^'^■^      what  the  jury  intended  by  their  verdict,  at  what  was  the  point 

put  to  them  by  the  learned  judge,  they  determined  on  the 
whole  to  grant  a  new  trial. 

With  regard  to  the  question  as  to  the  burden  of  proof,  the 
majority  of  the  court  were  of  opinion,  that  upon  the  allega* 
tions  contained  in  the  plea,  the  defendant  was  bound  to  give 
same  evidence  of  the  non-communication,  at  the  time  he 
effected  the  policy,  of  the  fact  which  the  jury  had  found  to 
be  a  material  one  for  him  to  know. 

With  regard  to  the  nature  of  the  evidence,  they  were  of 
opinion  that  very  slender  evidence  of  the  nonnxmunumcaium 
of  a  material  fact  is  all  tiuU  can  be  required  from  a  defendad 
in  such  cases.  Thus,  in  the  case  before  them, —  as  it  appeared 
that  the  broker  was  tiimself  ignorant  of  the  drawing  of  the 
bill  (the  fact  alleged  to  have  been  concealed)  ;  as,  moreov^, 
it  was  almost  impossible  to  believe  that  the  defendant  wookl 
have  insured  the  ship  at  all  had  he  known,  as  he  would  from 
the  date  of  the  bill,  that  she  must  be  regarded  as  a  missing 
575  *  ^ship  when  he  was  asked  to  insure  her ;  —  the  court  considered 
that  this  was  sufficient  presumptive  proof  that  the  drawing  of 
the  bill  had  not  been  communicated,  and  that  the  burden  of 
proof  lay  upon  the  plaintiff  to  establish  that  it  had.  (  6) 
Efiect  of  the  The  result  of  this  case  appears  to  be,  that,  whenever  it  is 

Jansen.  '  proved  to  the  satisfaction  of  the  jury,  that  the  assured,  before 
the  policy  effected,  was  in  possession  of  facts,  which,  if  com- 
municated,  would,  in  all  reasonable  probability,  have  induced 
the  underwriters  either  to  decline  the  risk  altogether,  or  to 
ask  a  higher  premium  than  that  at  which  the  policy  was 
actually  effected,  the  fair  presumption  will  be  that  the  fact 
never  was  communicated  to  them ;  no  direct  negative  evi- 
dence need  be  given  in  addition  to  establish  that  it  was  not ; 
but  the  burden  of  proof  will  lie  on  the  plaintiff  to  rebut,  if 
he  can,  the  presumption  of  non-communication,  by  giving 
affirmative  evidence  that  the  fact  was  communicated,  (c) 
Law  as  to  this  If,  on  the  Other  hand,  the  fact  known  to  the  assured  before 
(TD?t6d°statea.    effecting  the  insurance  is  not  material  to  this  extent,  the 

(b)  EUkin  9.  Jaoaen,  13  Mees.  &  Wela  (r)  See  Bobertson  v.  Maijoribuiki^  2 
655.  Stalk.  505. 
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bordea  of  proof  will  be  the  Qther  way ;  for  in  such  cases  there  Materiality  of 
18  no  presumption  arising  from  the  nature  of  the  fact  itself  andlLctofnon. 
that,  if  communicated,  the  policy  could  never  have  been  made  how^pIoveZ 
on  the  terms  upon  which  it  was  actually  effected. 

In  the  United  States  it  appears  to  have  been  decided 
generally  in  the  Supreme  Court  of  Massachusetts,  that  the 
aasured  is  not  only  bound  to  prove  the  materiality  of  the 
fact  concealed,  but  also  the  negative  that  it  was  not  dis- 
closed, {d)  In  New  York,  on  the  other  hand,  the  established 
practice  casts  the  onus  probandi  on  the  plaintiff,  (e) 

Mr.  Duer  considers  (/),  and  I  confess  it  appears  to  me,  Suggested  rule 
that  the  good  sense  of  the  matter  is  not  to  require  any  thing  klu  v^^aoseo. 
further  from  the  underwriter  in  order  to  support  the  allegation 
of  non-communication,  than  to  show,  1.  that  the  facts  were 
known  to  the  plaintiff  before  the  subscription  of  the  policy  ; 
^nd,  2.  that  these  facts  were  of  such  a  nature  that,  if  com-       *576 
municated,  it  is  unreasonable  to  suppose  that  the  underwriter 
would  have  taken  the  risk  on  the  terms  which  it  appears,  by 
the  policy,  that  be  actually  took  it  at.     This  surely  ought  to 
be  considered  sufficiently  strong  presumptive  proof  in  the 
first  instance  of  non-communication ;  sufficiently  strong,  that 
is,  to  put  the  plaintiff,  in  order  to  rebut  it,  on  direct  proof  of 
communication. 

If  this  be  so,  it  will  follow,  considering  the  meaning  which 
the  cases  show  to  belong  to  the  word  material,  that  no  direct 
proof  ought  to  be  required  ofnon-commumcation  of  a  material 
fact  known  to  the  assured  before  the  execution  of  ike  policy. 

(^  t  Fiske  V.  New  EngL  ins.  Comp.       (/)  Duer  on  RepretentatioDs,  note  xx. 
15  Pick  310,  317.  p.  192,  193.    ^  2  Duer,  Ins.  664  to  086, 

{4)  t  LivingMoB  v.  Deldield,  3  Cainci,    ud  m  note.  \ 


( ^^ ) 
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In  treating  of  Express  Warranties,  we  will  consider  the 
subject  under  the  following  heads :  — 

Sect.  I.  Of  Express  Warranties  generally — their  Form,  Con- 

strnction,  and  Mode  of  Fulfilment. 
S^ct.  II.  Warranties  of  Ship's  Safetj  at  a  particular  Time 

or  Place,  and  other  occasional  Warranties. 
Sect.  III.  Warranty  as  to  Time  of  Sailing. 
Sect.  IV.  Warranty  to  sail  with  Convoy. 
Sect.  V.  Warranty  of  Neutrality. 
Sect.  VI.  Effect  of  Foreign  Judgments  in  proving  a  Porf«t- 

ure  of  Neutrality. 


Sect.  I.  Of  Express  Warranties  generally — their  Form^  Ctm- 
strtcciian^  and  Mode  of  Fulfilment,  (a) 

Ofexpremwai^  §  213.  An  express  warranty  is  a  siipulatiou  inserted  ts 
reUy  — f heS^  writing  on  the  face  of  the  policy,  on  the  literal  truth  or  fulfil- 
form,  ocmstnic-  ^^^^^^  Qf  which  the  Validity  of  the  entire  contract  depends.^ 

Uon,  and  mode  •'  • 

offuifiiment.  These  written  stipulations  either  allege  the  existence  of 

i]^finitioa  of  an  somc  fact,  or  State  of  things,  at  the  time,  or  previous  to  the 
rvaty.  time,  of  making  the  policy,   as,   that  the  thing  insured  is 

(a)  The   student  is  recommended  to    ciples  of  the  doctrine  of  ejcpresi 
confine   his  attention  to  this  first    Sec-    rantjes. 
tion,  which  embodies  the  general  prin- 


>  3  Kent,  (5th  ed.)  288;  Wood  v.  Hartford  Fire  Ins.  Co.  ISCoiuuSSS. 
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neutral  property,  that  the  ship  is  of  such  a  force,  that  she  ofexpms  war- 
sailed  on  such  a  day,  or  was  all  well  at  such  a  time  ;  or  they  "nytl^bSr 
undertake  for  the  happening  of  future  events,  or  the  per-  [jJ^'Jid^JJ^de 
forming  of  future  acts,  as,  that  the  ship  shall  sail  on  or  be-  offumiment. 
fore  a  given  day ;  that  she  shall  depart  with  convoy ;   that 
she  shall  be  manned  with  such  a  complement  of  men,  &c.  (b)  ^ 

*In  the  former  case,  Mr.  Marshal  terms  the  stipulation  an       *  578 
(j^S^rmative^  and  in  the  latter  a  promissory  warranty  ;  but  the  Promw«>Ty  and 
distinction  between  the  two  classes  is  one  rather  of  form  ramies. 
than  substance,  many  warranties  that  are  inform  affirmative 
being,  in  fad  also  jtromissory^  as,  e.  g,  the  warranty  that  the 
ship  is  neutral  not  only  affirms  that  she  is  so  at  the  date  of 
the  policy,  but  also  engages  that,  as  far  as  depends  on  the 
assured,  she  shall  continue  neutral,  for  the  purposes  of  pro- 
tection, throughout  the  whole  duration  of  the  risk. 

It  is  a  fixed  and  long  established  rule,  that  nothing  can  Eveiyexpiew 
amount  to  an  express  warranty^  i.  c,  to  an  explicit  condition,  bTwrnenonT' 
on  the  literal  truth  of  which  the  validity  of  the  contract  de-  **^^>*  "^  ^ 
pends,  unless  it  be  inserted  in  writing  on  the /ace  of  the  pol- 
icy.* 

Thus,  as  has  already  appeared  in  the  chapter  on  represen- 
tations, a  written  paper  of  instructions,  stating  amongst  other 
things,  that  the  ship  ^^  mounts  twelve  guns  and  twenty  men,^' 
was  held  not  to  be  an  express  warranty  to  that  effect,  though 
it  was  tarapped  up  with  and  inchsed  in^  the  policy  when 
brought  to  the  gnderwriters  for  subscription  (c) ;  and  the  de- 
cision was  the  same  with  regard  to  a  similar  paper,  even 
though  wafered  to  the  policy  at  the  time  of  subscribing,  (d) 

But,  although  it  is  absolutely  essential  that  an  express  war-  it  does  not  m«i- 
ranty  should  be  written  somewhere  or  other,  on  the  face  of  <^tbe^eor 
the  policy,  yet,  it  does  not  matter  on  what  part  of  the  paper  ;  'J^JJ^oTy  i" 
it  need  not  be  in  the  body  or  printed  part  of  the  policy  ;  it  wnuen,  nor  k 
may  be  in  the  margin  or  at  the  foot  of  the  policy,  and  writ- 
ten either  in  the  usual  way  or  transversely,  (e) 

There  are  cases,  however,  in  which  it  is  not  even' necessary  AstijmistioB 
that  an  express  warranty  should  be  actually  written  on  the  ^^^!^ 

GMutitioos  r^ 
{h)  Msrsli.  OD  Ins.  353.  (e)  Kenyoo  tr.  Bertbon,  Doogl.  12.  b.  ^J«}  ^^J^ 

\c)  Pawson  v.  Barnevelt,  Dongl.  13.  n.    Blackliaitl  v.  CockeU,  3  T.  Rep.  360.         an  eipmsSm* 
(d)  Bean  «.  Stupart,  Dongl.  11.  imniy. 

>  SKmi,  (9lh.  ed.)  aSB.  •  3 Kent,  (Sihed.)  288. 

49* 
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or«zpra«w«r-  face  of  tbe  policy,  for,  if  it  forms  part  of  any  rules  or  oondi- 
!^y— tbeiT     tioD9y  whioh|  though  extrinsic  to  tbe  policy,  are  referred  to 
^n^a^m^   therein,  it  will  be  considered  as  incorporated  with  the  eon- 
tract,  and  its  literal  fulfilment  be  as  strictly  enforced  at 
*  though  it  were  actually  inserted  in  writing  on  the  finoe  of  the 
instrument,  (^f) 
An  ezpien  No  particular  form  of  words  is  requi»te  to  conatitute  an 

oS^qmre^any  ©xprcss  warranty :  the  word  "  v>arraMy  "  or  "  warramiei!^ 
5rord8*no7an**^  foT  instance,  is  in  no  case  necessary.     The  words,  "  to  sail  on 
explicit  clause,   such  a  day,"  or  ^^inport^^^  or  ^^Mwell^^  on  such  a  day,  or 
^<  carrying  so  many  guns  and  so  many  men^^^  &c.  if  written  ia 
the  body,  at  the  foot,  or  on  the  margin  of  the  policy,  would 
amount  to  an  express  warranty,  requiring  a  literal  fulfikneat 
quite  as  much  as   any  more   fornml  clauses   to  the   same 
effect,  (g)  1 
AdeaoriptkMin      In  some  csscs,  indeed,  it  is  not  even  requisite  that  there 
naUoQaUharao-  ^hould  be  any  expUcit  clause  of  warranty  at  all ;  for,  aa  we 
loured***  ^*"°^  ®'^*"  y^^i^^  occasion  to  observe  more  at  length  hereafter,  the 
mere  description  in  the  policy  of  tbe  thing  insured  as  being 
of  a  certain    nation,  as  ''  a  Danish  brig,"    ^'  the    SwediJi 
ship  Sophia,"  &c.  will  amount  to  an  express  warranty  that 
the  thing  insured  has  the  national  character  thus  ascribed  to 
it  in  the  policy,  and  impose  the  same  duties  on  tbe  assured, 
in  relation  to  it,  as  though  a  formal  clause  of  warranty  had 
been  inserted  to  that  effect.^    Thus,  where  a  poKcy  of  insur* 
ance  was  effected  ''  on  goods  on  board  the  Mount  Vernon, 
an  American  ship,"  it  was  held,  that  this  description  of  the 
ship  in  the  policy  clearly  contained  a  warranty  that  she  was 
an  American  ship,  and  therefore  induced  a  necessity  of  her 


amouota  to  an 
express  war- 
ranty or  ita  na 
tionality. 


(/)  Pettigrew  V.  Pringle,  3  B.  At  Ad.  399,  and  Wood  v.  Wordey,  2  H.  BL  AH 

314.  arabam  v.  Bsrraa,  9  B.  It  Ad.  lOU.  and  6  T.  Rep.  710.  &  C,  which  i 

The   rule  waa  established  in  the  older  cases  on  fire  policies, 
cases  of  Ratledge  v.  Burrell,  1  H.  Bl*        (g)  Kenyon  tr.  Berthon,  Dougi  12. 


1  Wood  r.  Hartford  Fire  Ins.  Co.  13  Conn.  533;  Callaghan  9.  Atlantic  Ins.  Co.  of 
N.  T.  1  Edwards,  Ch.  64. 

'  See  Lewis  o.  Thatcher,  19  Mass.  431;  Higgins  v.  Liverxnore,  14  Masa.  106  > 
Atfaerton  p.  Brown,  14  Mass.  152 ;  Goix  o.  Low,  1  John.  Cas.  341 ;  Murray  9.  Uahed 
Ins.  Co.  2  John.  Cas.  168 ;  Barker  i;.  Phceniz  Ins.  Co.  8  John.  237 ;  Francis  9. 
Ocean  Ins.  Co.  6  Cowen,  404 ;  Vandenheuvel  v.  United  Ins.  Co.  2  John.  Caa.  127, 
491 ;  Murray  9.  United  las,  Ca  2  John.  Cas.  16S;  Jenks  9.  Hallet,  I  Caines,  00. 
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beiag  dociimeDted,  as  American  ships  were  bound  to  be  by  orexfmMww* 
the  treaties  then  subsisting  betweea  the  United  Stales  and  raity^tbc^ 

*  ranee.  (A)  lioo,  and  mode 

In  one  case  an  attempt  was  made  to  push  this  doctrine  to  offuifiimeot 
a  very  great  extent,  by  contending  that  the  mere  fact  of  de-  ^^J^^^/jJ^®*" 
scribing  the  ship  in  the  policy  by  an  English  name,  as  the  naine  of  the 
^  Three  Sisters^  instead  of  the  Tres  Hermaams^  or  the  Mark  An^  langu^^Soee 
tkonUi  instead  of  the  Marco  Antonio^  amounted  to  a  warranty  "^'^  ^^^ 
that  the  ship  was  English  ;  but  Lord  Ellenborough  decisively 
rejected  the  attempt,  and  held  that  no  warranty  of  nationality 
could  be  inferred  from  the  language  in  which  the  ship's  name 
was  expressed  in  the  policy,  (t) 

On  the  other  hand,  it  appears  to  have  been  decided  in  the  Though  such 
United  States,  that  the  mere  allegation  of  a  fact  in  the  policy  gation'o7na.  ^' 
shall  not  amount  to  a  warranty  where  it  is  clear,  from  the  ip^MoiuIve^ 
terms  of  the  policy  itself,  that  the  fact  alleged  can,  in  the  ^"J7hc*riSk«. 
particular  case,  have  no  relation  to  the  risk.     Hence,  where  it  will  still  be 
a  policy  was  effected  "  on  the  good  British  brig,  called  the  express  war^ 
Johfij''^  but  the  insurance  was  against  sea  risks  onli/^  it  was  ^^j^amcter'ST 
held  in  the  United  Stales,  that  this  mere  description  of  the  {hwiSruiun 
ship  as  British  should  not  be  construed  as  a  warranty  that  ]^  United 
she  was  t«uch,  because  the  fact  of  her  being  British  or  not 
could  not,  on  such  a  policy  as  this,  have  affected  the  under- 
writer's judgment  of  the  risks,  {j ) 

Mr.  Phillips  considers  this  distinction  well  taken,  if  rigor- 
ously confined  to  cases  where  it  plainly  appears  that  the  fact 
alleged  could  not  possibly,  in  the  opinion  of  any  roan,  have 
any  relation  to  the  risks  insured  against  in  the  particular 
policy.  (A) 

These  eases  must,  however,  be  of  exceedingly  rare  occur- 
rence, and,  on  the  whole,  it  appears  better  to  avoid  entering 
in  any  case  into  the  question  of  the  materiality  of  the  fact 

{h)  Baring  v.  Clagget,  3  Bos.  &  Pull.  (t)  Clapham  v.  Cdogan,  3  Camp.  381. 

901.    8.  C.  5  East,  396.  Lothian  v.  Hen-  (J)  t  Mackie  r.  Pleasaott,  3  Brno.  63, 

deraoo,  3  Boa.  &  Pull.  490.    And  aee  the  cited  1  PhiUipa  Ids.  34& 

caaea  in  the  United  Sutea,  in  1  PhiUips  on  (i)  1  PhiUipa  on  Ina.  348,  349. 

Ina.  347,  in  no$is.  ' 


I  A  reaael  being  inaured,  in  time  ofpeac§,  aa  the  '*  Britiah  Brig,'*  &c.  waa  held 
Uierebjr  to  be  warranted  to  belong  to  BritiBh  owners,  to  have  the  docomeata  and 
eqalpmeota  of  a  Britifh  Teasel,  and  to  be  ftavigated  in  the  oharacler  of  such  a  veawl. 
Francia  a.  Ooeaii  Ina.  Co.  6  Oowen,  404. 
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alleged,  both  because  it  is  a  departure  from  trbat  bss  hitberto 
niliy^iE^  been  regarded  as  a  fixed  principle  of  decision  with  regard  to 
Sn^'iiSfiMS  warranties  as  distinct  from  represerUoHonSj  and  secondly, 
^'^^™*^*'      because  it  calls  upon  the  court  and  jury  to  decide  upon  a 

point  most  difficult  to  be  ascertained,  viz.  the  impomUiUp  cf 
the  underwriter's  having  been  influenced  by  the  fact  thus 
impliedly  alleged.  Who,  for  instance,  in  the  very  case  cited, 
would  take  upon  himself  to  say,  that  the  underwriter  might 
581  *  *Bot  have  been  more  inclined  to  insure  a  BriUsh  ship  against 
sea^risks  than  one  of  any  other  national  character  ?  I  think 
it  better,  then,  to  discard  this  distinction,  and  to  lay  it  down 
generally,  that  every  allegation  contained  in  the  policy, 
whether  direct  or  indirect,  of  the  national  character  of  the 
thing  insured,  amounts  to  a  warranty,  and  as  such  must  be 
literally  fulfilled.^ 

AA«xpie«  §  214.  The  first  great  distinction,  then,  between  an  express 

vamaty  v<»>       ^ j a^-!_..  •_  .1 ^-L_r • ■ j 


oaim  an  exact  warranty  and  a  representation  is,  that  the  former  is  always,  and 

and  lit     

meat 


aadhtefalfaUU-  ||j^  latter  never,  written  on  the  face  of  the  policy ;  the  second 


main  distinction  between  them  is,  that  while,  as  we  have  seen, 
a  representation  may  be  satisfied  with  a  substantial  and  equi- 
table compliance,  a  warranty  requires  a  strict  and  literal  ful- 
filment, f.  e.  what  it  avers  must  be  literally  true ;  what  it 
promises  must  be  exactly  performed.^ 

Every  policy,  in  fact,  in  which  an  express  warranty  is  in- 
serted is  an  hypothetical  contract,  t.e.  it  is  entc^d  into  on 
the  understanding  that  it  shall  be  binding,  if  the  warranty  bcf 
literally  complied  with,  but  not  otherwise ;  accordingly,  any 
failure  in  such  literal  compliance  avoids  the  policy  €ib  iniiio. 

In  the  language  of  Lord  Mansfield,  ^<  The  contrad  depends 
on  the  event  taking  place.  There  is  no  latitude,  no  equity ; 
the  only  question  is,  has  that  event  happened  ? ''  (l)  "  The 
warranty  in  a  contract  of  insurance,"  says  his  lordship  in 
another  place,  '^  is  a  condition  or  a  contingency,  and  unless 
that  be  performed  there  is  no  contract.''  (m) 

(i)  In  Hilibert  «.  Pigoa,  Ifanh.  on  Ins.       («•)  Id  De  Hahnt.  Hartiej,  1  T.  Brp. 
379.  349,30. 


1  See  Goix  v.  Low,  1  John.  Gas.  ,341. 

*  Ants,  977 ;  Murgatroyd  a.  Ciawfoid,  3  Teatea,  420. 
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Hence  all  inquiry  into  the  materialUy  or  immtUerialUp  to  Of  exprew  war- 
the  risk  of  the  thing  warranted  is  entirely  precluded  ;  and  so  nWy^^w 
are  ail  questions   as   to  a  substantial  compliance   with   the  u^^'amT!^ 
warranty.  °^  fulfilment 

"  It  is  perfectly  immaterial,"  says  Lord  Mansfield,  "  for  And  no  inquiiy 

•      .  1  1  .        .  1     can  be  made 

what  purpose  a  warranty  is  introduced,  but,  being  inserted,  into  its  material- 
Sie  contract  does  not  exist  unless  it  be  literally  complied  with."  imiSy."'*"*  ^ 
^  The  very  meaning,"  says  Mr.  J.  Ashurst,  '<  of  a  warranty 
*is  to  preclude  all  questions  whether  it  has  been  substantially       *582 
complied  with ;  it  must  be  liierall^  so."  (n) 

'<  It  is  a  clear  and  first  principle  of  insurance  law,"  says 
Lord  Eldon,  "  that  when  a  thing  is  warranted  to  be  qf  a  par- 
ticular nature  or  description,  it  must  be  exactly  what  it  is 
stated  to  be.  It  is  no  matter  whether  material  or  not ;  the 
only  question  is,  is  this  the  thing  de  facto  I  have  signed."  (o) 

Hence,  although  the  loss  may  not  have  been  in  the  re-  Heaoe,  though 
motest  degree  connected  with  the  breach  of  the  warranty,  In uodJ^ 
the  underwriter  is  none  the  less  discharged  on  that  account  ^tedwithtiba 
from  all  liability  foi»  the  loss,  if  the  warranty  have  been  in  ^^^^^  of  war- 

•^  '  •'  rantyi  the  un- 

MiCt   broken.  derwnter  is  not 

Thus  where  a  ship,  warranted  to  sul  with  convoy  had  in  chai^oathat 
feet  sailed  without  it,  and  went  down  in  a  storm^  the  under-  *^^*^^ 
writer  was  held  not  liable  for  this  loss,  although  of  course  it 
was  in  no  degree  connected  with  the  ship's  not  sailing  with 
convoy,  (p) 

Even  where  the  warranty  relates  to  a  period  antecedent  Even  where  the 
to  the  commencement  of  the  risk  under  the  policy,  and  the  kt^olif  period 
breach  of  warranty  is  remedied  before  the  ship  sails  on  the  SSSIilSnSMnent 
▼oyage  insured,  it  will  be  equally  fataL  ^^  risk,  and 

A  ship  was  insured  on  a  slaving  voyage  ^^at  and  from  remedied  before 
Africa  to  her  port  or  ports  of  discharge  in  the  British  West  it  is  stlE  fiTtai! 
Indies,"  and  a  memorandum  was  inserted  in  the  margin  of  the  ^^^'^'^.^ 
policy  that  the  ship  had  '*  sailed  from  Liverpool  with  fourteen  Bep.  m, 
aix-pounders,  swivels,  small  arms,  and  fifty  hands  or  upwards, 
copper  sheathed : "  it  appeared  that  the  ship  had  actually 
sailed  from  Liverpool  with  only  forty^six  men,  instead  otjifiy^ 
but  that  within  twelve  hours  of  leaving  Liverpool  she  had 

(s)  nrid.  (p)  Bibbert  «.  HgDu,  lUnh.  on  Im. 

(o)  Per  Lord  EMon,  in  Newcastle  Fire    975. 
Ins.  Comp.  V.  Macmonan,  3  Dow^ft  P.  C. 
3». 
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taken  on  board  at  Beaumaris  six  additional  bands,  whicb  made 

II15jJ!lK?ir      the  crew  exceed  fifty ;  express  evidence  was  also  given  that 

SiT  a^TSS   tbe  ship,  between  Liverpool  and  Beaumaris  was  quite  as  safe 

of <{ii6im€m.     ^iih  forty-six  men   as  she  could   have   been  with  fifty:  h 

was  strongly  ur^ed,  that,  as  the  memorandum  referred  to  a 

583  •      ^period  antecedent  to  the  risk  insured,  it  should  be  construed 

as  a  representation,  and  not  as  a  warranty,  and  would  there* 

fore  be  satisfied  by  a  substantial  compliance :  but  tbe  court 

unanimously  held  that  it  was  an  express  warraniy;  that  it 

had  been  broken  by  the  ship  sailing  from  Liverpocri  with 

only  forty-six  men,  and  therefore  that  the  policy  was  void  in 

Mo:'  (q) 

meKieralftiUi-      It  has  been  made  a  question  in  the  United  States  whether 

Mwwvrantsr   ^^  express  warranty  is  in  all  cases  a  condition  precedent,  ao 

coodiSonwws  ^^^^  **'  breach  will  always  avoid  the  policy  ab  inUio ;  or 

aoBttotheriffbt  whether  it  has  this  effect  only  when  it  relates  to  the  com- 

toNooveroQ     menccment  of  the  risk,  (r) 

(MDu^'ii.'^^  ^v**  Phillips  inclines  to  the  latter  opinion,  and  thinks  that 
where  the  warranty  relates  to  a  circumstance  necessarily  sub- 
sequent to  the  commencement  of  the  risk,  as  that  the  ship 
shall  take  on  board  a  certain  armament  at  an  i/Uermediaie 
port,  the  assured  would  be  entitled  to  recover  for  an  ante- 
cedent loss,  though  the  warranty  should  not  be  complied 
with,  (s) 

It  appears  to  me,  however,  although  the  point  has  never 
presented  itself  for  direct  adjudication  in  the  English  courts, 
that  this  opinion  is  inconsistent  with  the  spirit  of  the  EngUsb 
decisions ;  it  seems  quite  clear  that  the  parties  might,  if  thej 
pleased,  expressly  stipulate  that  the  contract  between  them 
should  be  void  in  toiOj  as  well  upon  the  non-performance  of 
some  promised  act,  as  upon  tbe  non-existence  of  some  alleged 
event ;  and  the  only  question  is,  whether  in  expressly  inserting 
into  the  policy  an  executory  stipulation  they  have  or  have 
not  done  it  with  the  intent  that  tbe  efficacy  of  the  contract, 
and  consequently  the  liability  of  the  underwriter,  shall  entirely 
depend  on  the  stipulation  being  exactly  complied  with.  It 
seems  to  me  that  they  must  be  taken  to  have  done  so,  and 

(f)  De  HahB  v.  Hartley,  1   T.  Bep.  Rep.  337, 340,  347.    See  1  Phittipe,  Im. 

343.  394, 355. 

(r)  t  Hendricln  t.  Comm.  Ins.  Comp.  {t)  Ibid.  395. 
8  Johns.  1.  t  Taylor  «.  Lowell,  3  Masa. 
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therefore,  that  the  subsequent  breach  of  a  warranty,  promis-  Of €xi»m 
ing  that  a  given  thing  shall  take  place,  as  completely  avoids  raity  — their 
the  ^policy  ab  initio^  as  the  contemporaneous  falsehood  of  a  t^i^'ancTinode 
warranty  affirming  that  a  given  thing  does  exist  or  has  eX'  Qf  fuifiiment. 
isted.  *  584 

No  cause,  however  sufficient ;  no  motive,  however  s^ood ;  Noihing  wU 

o  »    excuse  noii> 

no  necessity,  however  irresistible,  will  excuse  non-compliance  compiiaooe 
with  an  express  warranty  :  if  it  be  not  in  fact  complied  with,  ^^rnmtyf**^ 
though  for  the  best  reasons,  the  policy  is  void.  Not  even  the 

Even  the  direct  and  irresistible  operation  of  a  peril  ex-  Mstibie  o^en- 
pressly  insured  against  in  the  policy  is  no  excuse  for  non-  jJIiured'iglSiL. 
compliance ;  thus,  where  a  ship  warranted  to  sail  on  a  given 
day  was  prevented  from  doing  so  by  an  embargo  laid  on  by  a 
British  governor,  this  breach  of  the  express  warranty  was 
held  to  avoid  the  policy,  although  such  embargo  came  ex- 
pressly within  the  words  ''  restraints  and  detainments  of 
kings,  princes,  and  people,"  &c.,  which  were  perils  expressly 
insured  against  in  the  policy,  (t) 

The  only  conceivable  cases  in  which  compliance  with  an  ir,  however, the 
express  warranty  might  be  excused  would  be,  —  1.  If  the  confempiater 
state  of  things  contemplated  by  the  warranty  were  to  cease ;  Jlfo^uW  oeaaT'S 
or,  2.  If  a  subsequent  law  should  pass  rendering  compliance  *  «u*»«i«jo» 
with  a  previous  warranty  illegal.  lenUerio^  com- 

Thus,  if,  before  peace  was  declared,  a  warranty  were  in-  pi^vjoiwiUi^ 
serted  that  a  ship  should  sail  with  convoy  at  some  future  time,  [he*i[fiL\'rKd 
from  some  foreign  station,  the  intervention  of  peace  before  ^^f^jjj, 
the  period  at  which  the  ship  was  so  to  sail  would  doubtless  ruifiimeat 
be  held  to  excuse  the  necessity  of  a  compliance  with  this 
warranty,  for  it  would  be  only  fair  to  presume  that  the  parties, 
when  they  inserted  such  a  condition  into  the  policy  contem- 
plated the  continuance  of  that  state  of  things  which  alone  led 
to  its  insertion,  and  can  therefore  no  longer  be  entitled  to 
insist  on  an  exact  compliance  when  that  state  of  things  hai9 
ceased  to  exist.     The  principle  here  is  cessanie  raUone^  cessai 
lex.  (ti) 

It  is  an  old  principle  of  law,  that  if  a  man  covenants  to  do 
^a  thing  which  is  lawful  at  the  time,  but  an  act  of  parlia-      *  585* 

(0  Hore    V.  Whitmore,  CoWp.   784.    seem  iocoDtigtent  with  thia  poaitioii,  ia 
The  eaae  of  Haveloek  v,  Hancfll,  3  T.    doc  ao. 

Bep.   277,   which,    at    first  aigbt,  may       («)  See    Duer    oa     Repreaeotatiooa, 

pp  89, 90.    <<  2  Duer  Ina.  702, 703.  > 
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or««prniwu^  ment  comes  in  and  hinders  bim  from  doing  it,  the  ooTenant 
!^y— fheir  IS  repealed  {v) ;  the  same  rule  extends  to  warranties ;  and  it 
STanSTmode  ^^Y  ^®  stated  generally,  that  compliance  with  a  warranty 
of  fiiifiiment.      ^yill  be  dispensed  with,  if  it  be  rendered  unlawful  by  a  law 

enacted  since  the  time  of  making  the  policy.  If,  however,  a 
compliance  with  the  warranty  was  unlawful  at  the  time  d 
making  the  policy,  the. contract  will  be  void  on  the  ground  of 
the  illegality. 

CoDfltoictioii  of  §  215.  A  warranty,  like  every  other  part  of  the  contract, 
iaBgua«e  of  ui  is  to  be  coustrucd,  as  to  the  terms  it  employs,  according  to 
mtyisgo^-  the  understanding  of  merchants,  and  does  not  bind  the  assu- 
ed  by  raefcan-    f^^  bcvond  the  Commercial  import  of  the  words. 

tile  usage.  -^  '^ 

Bean  v.  Sta-  A  warranty  was  inserted  on  the  margin  of  a  policy,  tbat 

pan,  gi.  11.  ^jj^  gjjjp  jng„ygj  should  carry  "  thirty  seamen,  besides  passen- 
gers ;"  in  point  of  fact,  it  appeared  that  only  twenty-six  mar- 
iners had  signed  the  ship's  register,  and  to  make  up  the  num- 
ber, thirty,  the  plaintiff  reckoned  the  steward,  cook,  surgeon, 
some  boys,  &c. :  evidence  being  given  that  boys  are  inclu- 
ded nnder  the  term  seamen,  by  mercantile  usage,  and  the 
jury  being  of  opinion  that  the  word  seamen  in  this  policy 
meant  persons  employed  in  navigation,  as  distinct  from  pas- 
sengersy  the  court  held  the  warranty  sufficiently  complied 
with,  (w) 
A  warranty  Although,  ou  the  ouc  hand,  the  literal  fulfilment  of  a  war- 

i^ded  by  ?m-  ranty  is  strictly  required,  yet,  on  the  other,  it  is  no  less  cer- 
MnMng^noi  ^^''^j  ^^^^  nothing  beyond  a  bare  and  literal  fulfilment  can  be 
ferabielrom'its  '^^fl^'^^^  5  ^  Warranty  will  not  be  extended,  by  construction, 
terms.  to  include  any  thing  not  necessarily  implied  in  its  terms.^ 

3  Jougi.  siSr*  Thus,  where  there  was  a  warranty,  "  that  the  ship  should 
have  twenty  guns,"  and  it  appeared  that,  although,  in  fact, 
the  ship  had  twenty  guns,  yet  she  had  only  twenty-five  men, 
a  number  quite  short  of  the  necessary  complement  for  twenty 
guns.  Lord  Mansfield  held  that  this  warranty  did  not  knjdy 

(v.)  Brewster  v.  Kitcbfn,  1  Ld.  Raym.    Am.  ed.)  696,  735 ;  Brick  Pres.  Chnn^a. 
321.    S.  C.  reported  as  Brewster  v.  Kit-    Mayor,  &c.  N.  York,  5  Coweo,  538.  \ 
uheU,  1  Salk.  198.    <{  Cbitty  Coatr.  (7th       (v)  Bean  v.  Stupart,  Dougl.  11. 


>  "A  warranty  must  be  literally  complied  witJi,  but  tlua  atiict  compiianee  oogbtto 
operate  in  favor  of,  as  well  as  against,  the  assured,  whenever  be  caa  bring  himaelf 
within  the  terms  of  it."    Per  Kent,  J.  in  Kemble  r.  Rhinelander,  3  John.  Cas.  131 
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*that  she  should  carry  a  competent  number  of  men  to  work  oroxpre«war- 
the  guns ;  and  therefore,  as  there  was  no  ground  to  impute  rally  — their 
fraud,  that  the   warranty   had   been  sufficiently    complied  uJo^andTruode 

with,  (z)  ^  of  fiilfilmept. 
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Sect.  II.   Warranty  of  Ship*s  Safety  at  a  particular  Time 
and  Place^  and  other  occasional  Warranties. 

^  216.  In  order  to  protect  himself  from  liability  to  any  Warraatj  of 
loss  before  a  given  day,  the  underwriter  frequently  causes  a  B*|£iAiSIiUtf  ** 
warranty  to  be  inserted  in  the  policy  that  the  ship  was  "  all  ^JJ^rSSSTl 
5q/e,"  or  "  ti^rf/,"  on  the  day.     The  following  case  will  suffi-  «onal  wama- 
ciently  show  the  operation  of  this  warranty.  — '■ 

Goods  were  insured  "  lost,  or  not  lost.^^  and  at  the  foot  of  CoMtraction  of 

warranty  that 

the  policy  was  written  "  warranted  taell  December  9lh,  1784  ;"  ship  13**^^** 
it  appeared  that  the  policy  was  subscribed  by  the  defendant  £5*  ^^^    ^' 
between  one  and  three  o'clock  in  the  afternoon  of  the  day  The  word 

"  t/f§U  '*  in  such 

named  in  the  warranty,  and  that  the  ship  had  been  lost  at  warranty  refen 
eight  o'clock  the  same  morning.     Lord  Kenyon  said  :  '^  The  ^^^um 
single  question  is,  whether  the  warranty  at  the  bottom  of  the  'f'S  *nin?if?' 
policy  means  warranted  well  at  the  time  when  the  defendant  pi>ii(:y- 
subscribed  itj  or  at  any  time  on  that  day ;  and  we  are  ail  of  cwLeiild  f* 
opinion,  that  if  the  ship  were  well  a/  any  time  on  that  day,  it  ^^  ^^' 
18  sufficient,  and  that  the  defendant  is  consequently  liable."  (y) 

From  the  same  motive,  a  warranty  that  the  ship  was  *'  in  Kenyon  «. 
part "  on  a  given  day  is  also  of  frequent  occurrence,  and  is  i>oi!gLi2. 
construed  in  the  same  way  ;  thus,  where  the  following  words 
were  written  transversely  on  the  margin  of  a  policy  ^'  in  port 
aotk  Julyy  1776,"  Lord  Mansfield  held  that  this  was  clearly  a 
warranty  that  the  ship  should  be  in  port  on  that  day,  and 

(x)  Hyde  «.    Brace,  3   Dougl.  2ia       (y)  Blaokhunt  •.  Cookell,  3  T.  Rep. 
Ifanh.  on  Int.  3M.  360. 


>  A  stipolatioa  in  a  policy  apon  a  sbip^  that  the  inauren  are  no!  to  be  **  liable  to  any 
damage  to  or  from  her  sheathing/*  was  held,  in  MassachusettSi  not  to  be  a  warranty 
Uiat  the  ship  was  sheathed  or  should  be  kept  so,  but  merely  an  exoneration  of  the 
iosoren  from  all  loss  and  damage  to  or  on  account  of  the  sheathing.  Martin  «.  Fishing 
Im.  Co.  20  Pick.  380. 

▼OL*  L  .  50      . 
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Wtmnty  of     therefore,  as  it  was  proved  that  the  ship  had  sailed  od  the 
lit  a  particular    18th  of  July,  he  held  the  policy  void,  (z) 
aoST other  oo^'       *  Where  a  policy  was  effected  on  a  ship  against  fire  forooe 
aiooal  warran-    month,  on  the  terms  that  she  should  be  "  safe  moored  in 
-  Portsmouth  harbor  '*   during   the  time,  Lord  Ellenboroo^ 
held,  that  this  policy  was  not  avoided  by  the  ship's  being 
moved  from  one  part  of  the  harbor  to  another  for  the  more 
convenient  purpose  of  repairs,  and  taking  in  her  cargo,  she 
having  been  safely  moored  at  every  part  of  the  harbor  she 
was  so  moved  to.  (a) 
In  a  time  poii-        In  a  time  policy,  where  the  terminus  a  quo  is  not  men* 
w  wS  bTaati^  tioned,  but  the  insurance  is  intended  to   cover  the  ship  on 
•Bd  bytbe         any  voyage  during  the  time,  this  warranty  will  be  satisfied 
oMyjwftonthe  by  the  ship's  being  in  any  port  on  the  day  specified.   But 
voyage  poScies  in  policies  "  at  and  from  "  a  given   terminus,  tbe  geoeral 
If^troSt^J^t  words  "  in  port "  must  be  construed  as  referring  lo  the  port 
tiie  ship  was      where,  under  the  policy,  the  voyage  is  made  to  commence, 
giveo  day,        and  the  warranty  will  not  be  satisfied  unless  the  ship  wib  in 
was  (hen  within  that  port  ou  the  specified  day:  thus  where  a  ship^vasin* 
lSt*^r?whcre  sored  "  ot  and  from  Hamburg  to  Vigo,''  with  a  warranty  that 
iSj^TS^dS"    ^^^  ^***  "  *^  P^  ^  ^  1^^  of  October  J 1825,"  and  it  appear- 
by  the  poiicy  to  ed  that  the  ship  on  that  day  was  in  the  port  of  CiizAfflWh 
Colby  V.  Hnn-    ninety  miles  below  Hamburgh,  and  also  on  tbe  river  Elbe, 
uJi  ^L^'  *  **"^  without  the  limits  of  the  port  of  Hamburgh,  Lord  Tea- 
terden  held  that  this  was  not  a  compliance  with  the  war- 
ranty :   his  Lordship  remarked,  that  <^  if  the  assured  had 
merely  meant  to  stipulate  that  the  ship  was  in  port  wnw- 
where  or  other,  as  distinct  from  being  at  sea,  on  the  day  spe- 
cified, he  should,  under  such  a  form  of  policy,  have  warnflt- 
ed  that  the  ship  was  *  all  safe '  or   *  ire//,'  on  ibe  19th  of 
October."  (b)  ^ 

(s)  Kenyon   o.   Berthon,   Dougl.    12,       (6)  Colby  v.  Hunter,  1  Mood.  A  Hik^ 
nou.  81. 

(a)  Clarke  v.  Westmore,  cited  in  Selw. 
N.  Pr.  1015,  9th  ed. 


>  In  Manly  v.  United  Mar.  In*.  Co.  9  Mass.  85,  insarance  wai  mide  ^  * 
▼essel  for  one  year,  commencing  the  risk  at  Barbadoes  on  a  day  certain  at  ^j*! 
fact,  however,  the  vessel  had  left  Barbadoes  the  preceding  day,  batwuioS^ 
safety  at  sea  on  the  day  fixed,  and  was  afterwards  lost  within  the  yetr;  u^  ^ 
underwriters  were  held  UaUe.    Sewall,  J.  obaerved,  that  the  policy  wis  oiade  t^ 
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The  limit  of  the  port  of  London  for  i^hips  clearing  outwards  yfvtr^xj  of 
is  at  Gravesend,  where  the  cockets  and  clearing  notes  are  a  iMiti^iitf  * 
delivered,  and  where  alone  the  exporter  can  obtain  any  draw-  JJ^JlSJrooS 
back  he  may  be  entitled  to  (c) ;  if,  therefore,  goods  should  J^»*  warran- 
be  warranted  as  having  been,  or  to  be  exported  from  London  — #7S5 — 
♦on  or  before  a  given  day,  such  warranty  would  not  be  satis-  conat^cijon  ^ 
fied,  unless  the  ship  had  cleared  out  at  Gravesend  on  or  warranty  that 

•     *.,,,  goods  should 

before  the  day.  be  «*  exported  " 

It  would  be  impossible  in  a  treatise  of  this  kind  to  do  more  by?^nXy: 
than  cite  the  leading  decisions  which  have  taken  place  in  lJSt*o?^Loindoii 
this  country  on  the  different  occasional  warranties  inserted  in  \^  ^^  ^^' 

.  utf  outwaras. 

poucies :  any  attempt  to  enumerate  all  the  different  kinds  of  jj^fcrence  to 
stipulations  which  the  varying  exigencies  of  commerce  may  c«^  ^  ^^ 
induce  parties  to  introduce  into  the  contract,  would  be  en- 
tirely out  of  the  question.  In  the  United  States,  from  the 
great  number  of  their  ports,  and  the  great  variety  of  their 
tribunals,  the  decisions  upon  the  effect  of  such  occasional 
clauses  and  peculiar  stipulations  have  been  proportionally 
numerous,  and  may  be  found  collected  by  the  indefatigable 
industry  of  Mr.  Phillips.  (<2) 

(«)  So  decided  oo  a  liemm  to  export.  deoltMd  onteatMrthy,  by  leaaon  of  beuf 
Wflliams  v.  Marshall,  6  Taunt.  390.  unsound  or  rotten,  the  insurers  shall  not 
9  Ifarshall's  Rep.  29aL  See  also  Paik  oa  be  bound  to  pay  their  subscriptioiis."  Sar- 
in*. 698»  603.    8th  ed.  vey  stated  other  emm»  for  the  cooditioa 

(i)  1  Phillips  on  Ins.  chap.  ix.  sec.  9,  of  the  ship,  besides  rottenness  or  decay. 

"  On  particular  Warranties  and  Condi-  Insurers  held  liable  in  Haff  v.  Marine 

tions,**  p.  401-410;  ^  Warranty,  <«  that  Ins.  Co.  8  John.  163 ;  Watson  t,  Ins.  Co. 

the  tbskI  shall  have  no  oontiaband  goods  of  N.  Amer.  3  Wash.  C.  C.  i(Se,  480. 

oo   board."     Vandervoort   v.  Smith,  2  Amroyd  r.  United  Ins.  Co.  3  Binney,  394 ; 

Caines,  135.     Stipulation,  that,  «if  the  Mar.  Ins.  Co.  of  Alex.   v.  Wilson,   3 

upon  a  regular  survey  should  be  Cranch,  187 ;  Doit  v.  Paciiio  Ins.  Co.  7 


with  any  diftiDet  view  to  place,  but  merely  regarding  time.  The  case  aflords  an  illu» 
tntioa  of  the  doctrine  of  warranty.  If  the  intent  of  the  parties  was,  that  the  policy 
wras  to  attach  on  condition  that  the  vessel  was  at  Barbadoes  on  the  day  named,  and 
that  the  risk  abould  begin  there,  excluding  every  other  place,  then  the  policy  never 
attached.  But  the  Court  held,  that  the  intent  was  to  oommenoe  the  risk  on  a  day 
csertaio,  and  that  the  intent  to  insure  at  Barbadoes  was  not  exclusive  of  any  other 
place.  It  is  a  material  fact  in  that  case,  and  one  in  which  it  is  similar  to  the  case  of 
Kaitin  v.  Fishing  Ins.  Co.  20  Pick.  369,  that  when  the  policy  was  made,  neither 
party  knew  when  the  vessel  sailed  from  the  port  named ;  and  it  was  the  clear  intent 
of  the  parties  to  insure  on  time,  without  regard  to  the  place  where  the  vessel  might 
then  be,  but  with  regard  to  the  employment  in  which  the  vessel  was  engaged, 
vis.,  In  the  ooastiog  trade.    See  also  Martin  a.  Fishing  Ins.  Co.  20  Pksk.  389, 
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Warranty  of 
•hjp'c  nfeiv  at 
a  paitk-ular 
imie  and  place, 
and  otlMTOoca- 
aioBal  warraa- 


Held,  in  the 
United  Statea, 
tW  the  worda 
**  9m  all  lawful 

amotiattoa 
warranty  that 
Iheffooaiui- 
•Qped  aienot 
coBlnbandgf 


Held,  in  thk 
ooontry,  that 
the  words  "  in 
any  law/id 
tradt  **  have  re- 
ference only  to 
the  trade  in 
which  the  ab'p 
b  employed  by 
theowiMrt:  not 
to  that  in  which 
■heiBham> 
troaaly  employ- 
ed by  the 


One  of  tbe  daasies,  the  construction  of  which  has  been  most 
canvassed  in  America,  is  that  '<  on  all  lawful  goods;"  the 
question  being,  whether  these  words  amount  to  a  warranty 
that  the  goods  insured  are  not  contraband  of  war. 

It  has  been  finally  decided  in  New  York,  that  no  soeh 
warranty  is  to  be  inferred  from  this  clause,  on  the  groand, 
that  the  law  of  nations  does  not  declare  the  trade  in  con- 
traband goods  to  be  unlawful  in  the  subjects  of  neutral 
staieSj  but  merely  authorizes  their  seizure  by  the  belligerent 
powers,  (e) 

In  consequence  of  this  decision  a  clause  has  been  inserted 
in  the  New  York  policies,  warranting  the  goods  ^'  free  from 
charge,  damage,  or  loss  which  might  arise  from  the  seiziire 
or  detention,  on  account  of  illicit  or  prohibited  trade,  or 
trade  in  articles  contraband  of  war." 

It  has  been  decided  in  this  country,  in  the  case  of  a  ship 
insured  "  in  any  lawful  trade/'  that  the  words  *^  lawful  trade" 
roust  be  confined  to  trade  on  which  the  ship  was  sent  by  her 
owners  ;  and,  therefore,  that  the  assured  on  such  a  policy 
not  precluded,  by  this  clause,  from  recovering  for  a  h 
^occasioned  by  the  ship's  being  barratrously  employed  by  the 
master  in  the  smuggling  trade.  (/) 


Havelockv. 
Hanoeli,3T. 
Bep.  277. 
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Wheaton.  9S1.  Held  not  liable,  in  Jaaney 
9.  Col.  Ins.  Co.  10  Wheat.  411. 

If  it  appear  from  the  survey  that  the 
decay  is  an  adequate  cause  of  innavi- 
gabih'ty,  the  nnderwriten  are  dischaiged 
though  otlier  causes  concur  to  the  same 
effect  1  Phil!.  Ins.  404;  Brendegee  t. 
National  Ins.  Co.  20  John.  328;  Dorr 
«.  Pacific-  Ins.  Co.  7  Wheat.  581 ;  Stein- 
meti  r.  U.  S.  Ins.  Co.  2  Seig.  &  Ruwle, 
293 ;  Janzey  v.  Col.  Ins.  Co.  10  Whefit. 
411.  See  Rogers  v.  Niagara  Ins.  Co. 
3  HaH,  86;  Griswold  v.  Nat.  Ins.  Co.  3 
Cowen,  96. 

Stipulation  '*to  claim  the  property  as 
l^panisb,"  viz.  as  neutral,  in  case  of  cnp- 
tufe.  Coolidge  r.  Bluke,  15  Mass.  429 ; 
Thatcher  v.  Bellows,  13  Muss.  111. 

Policy  to  be  cancelled,  if  property  in- 
sured in  England.  Davis  v.  Buardman, 
12  Mass.  80. 

Vessel  to  be  fumithed  with  a  passport. 


Bulkley  V.  Deiby  Fishing  Co.  1  Coiib.57L 

Warranted  not  to  remain  on  the  eoaaC 
of  Africa  more  than  four  moodia.  Xiar- 
den  V.  S.  Car.  Ins.  Co.  1  CoasL  Reps. 
200. 

Warranty,  that  ahip  shoald  hatne 
genuine  '*  British  license  *'  oo  board — she 
had  it,  but  as  such  Ucense  was  nnlawfnl, 
policy  was  void ;  Cotquhoun  v.  Firemaa'ii 
Ins.  Co.  15  John.  352.  Not  to  abaodua 
in  case  of  eaptnre  until  coodemned^ 
Barney  e.  Ins.  Co.  5  Harr.  dc  John.  139. 
Goods  on  board  an  Amerkran  ah%>  **  war* 
ranted  free  from  British  or  Amencan 
capture  and  df*fentioii.**  Wilma  9. 
United  Ins.  Co.  14  John.  227.  See  Cool- 
idge V.  FWtuau's  Ins.  Co.  14  John.  308^ 

(e)  t  Setou  9.  Low,  1  Johns.  Cmm^,  1 ; 
1  Phillipfi,  Ins.  A0\,  408. 

(/)  Havelock  v.  Uanoefl,  3  T.  Rep. 
277.  N.  B.  Barratry  was  a  peril  expressly 
insured  against  by  the  policy. 
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Sect.  III.   Warraniy  as  to  Time  of  sailing. 

^  217.  One  of  the  most  important  and  most  general  of  all  Wwnaty  a*  to 

express  warranties  is  that  which  either  alleges  that  the  ship  

has  sailedj  or  stipulates  that  she  shall  sail  on,  before^  or  after 
a  given  day. 

In  almost  all  voyages,  the  year  for  the  purposes  of  insu-  DMnxm  d  Uw 
ranee  is  divided  into  two  periods  of  time  ;  all  risks  commen-  ^^^j^|^  of  in- 
cing  within  one  portion  of  the  year  being  called  winter  risks,  ""umSSwrMd 
and  those  commencing  within  the  other  being  called  summer  winter  luks." 
risks ;  thus,  for  instance,  in  the  West  India  trade,  all  risks 
commencing  between  the  12th  of  January  and  the  Ist  of  Au- 
gust are  called  summer  risks  ;  those  commencing  between  the 
1st  of  August  and  the  12th  of  January,  umUer  risks. 

The  amount  of  danger  incurred  in  one  of  these  periods  is 
found  by  experience  to  be  greater  than  the  other,  and  the 
amount  of  premium  asked  for  insuring  a  winter  risk  is  pro- 
portionally higher  than  that  for  insuring  on  a  summer  risk. 

When  an  insurance  is  effected  '^  at  and  from''  a  port,  which 
is  the  general  form  adopted  in  all  English  policies,  especially 
CO  homeward  voyages,  the  ship  is,  as  we  have  seen,  protect- 
ed during  the  whole  period  of  her  stay  at  the  port,  and  in 
such  policies  it  becomes  additionally  desirable  for  the  under- 
writer to  limit  his  responsibility  by  fixing  some  definite  day 
after  which  he  will  not  be  liable,  unless  the  ship  have  actually 
sailed  on  her  voyage,  (g) 

For  these  reasons,  as  well  as  upon  the  general  principles  TboooMiiam 
already  laid  down,  the  courts  have  been  exceedingly  rigorous  umwIZSmi^^ 
in  requiring  the  most  exact  and  literal  fulfilment  of  the  war-  ^,^^7*^ 
ranty  to  sail  on,  before^  or  after  a  given  day. 

^hus,  they  have  held,  as  we  have  already  seen,  that  even        590* 
an  irresisiMe  force^  Ikough  one  of  the  perils  insured  agat^isty  ^JJ^  cowpj*" 
will  not  excuse  a  non-compliance  with  this  warranty  so  as  to  ^^* 
enable  the  assured  to  recover  for  a  loss  happening  after  the 
day  limited  for  sailing,  (h) 

It  may,  obviously,  be  as  important  that  the  voyage  should 

(r)  Beckwilh  «.  Sydebotham,  1  Camp.       (4)  Hon  •.^WUbnoie^  Cowp.  784. 

lis. 
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Warraoty  M  to  not  be  Commenced  till  after  the  winter  risk  ends,  as  that  it 

— — **  "^'-  should  not  be  deferred  until  the  winter  risk  commences.     A 

tiuit  ri£p  sbaU  Stipulation,  therefore,  that  the  ship  shall  sail  after  a  given 

'^'^Bii^^is*  ^^y  ^^^  before  another  day,  must  be  complied  with  quite  as 


^ven 

22*^  ■•      strictly  as  a  stipulation  to  sail  on  or  before  a  given  day.     A 

iMuMng  her  to  ship  insured  "  at  and  from  Martinique  to  Havre  de  Oraee^  with 

*«Mwi"agiT-  liberty  to  touch  at  Ouadaloupe^^*  was  "  warranted  to  sail  of- 

v«D«D©  ^  ^  ^^^  ^f  •'^^^tiory,  1778,  arid  on  or  before  the  \si  of  Aw- 

GmB^]^miL    gust^  1778;"  the  ship  sailed  from  Martinique  to  Guada- 

loupe,  long  before  the  12th  of  January,  1778,  intending  to 

return  to  Martinique ;  finding,  however,  a  full  cargo  at  Gtia- 

daloupe,  she  never  did  so,  but  sailed  direct  from  that  island 

for  Havre.     The  policy  was  held  void  because  the  ship  had 

sailed  from  Martinique,  before  the  12th  of  January,  contrary 

to  the  warranty,  (t) 

Wberaai^p         Where  a  ship  is  insured,  "  at  and  from"  an  island,  the 

aod from** an     whole  island,  as  we  have  seen,  is  considered  as  one  tenmnus 

wbolle  kOand      ^  9*^'  ^^^  ^^P  tuidcr  the  word  '<  at,"  is  protected  in  coasting 

im^^o'  **^of  ^^""^  ^^^  island  from  port  to  port,  and  is  not  considered  as 

tbevoyage  in-    having  Sailed  on  her  voyage  til!  she  has  entirely  cleared  away 

■hip  is  oot,  gen-  from  the  island  with  the  pm-pose  of  proceeding  directly  for  the 

oooMdemi  lo^'  temunus  ad  quern.     Hence,  where  a  ship  insured  ^*  ai  amd 

wbcn^shcmero-  fi^*^  Jamaica  to  London,"  was  warranted  to  sail,  as  ki  the 

ly  quits  ooe  of    last  case,  '^  after  the  12th  of  January  and  on  or  before  the  1st 

the  ports  of  the      ^  '' 

■laiKi,  in  order  of  August;  "  and  it  appeared  that  the  ship,  directly  she  bad 
raat,orto«M^  finished  her  loading  at  port  Maria,  in  Jamaica,  and  beftfre 
SrSmSTrf^  **^  ^^  ^f  J«wtt»ry,  sailed  for  Port  Antonio,  an  accastomed 
isiandfor ooB-    rendezvous  in  the  same  island,  intending  to  wait  there  for 

voy,  before  pro-  '  ^ 

oecdingacfOM  convoy,  and  was  lost  in  going  thither;  it  was  held,  that 
ber  tmmmms  ^hh  sailing  from  port  to  port  was  not  a  sailing  on  the  voyage 
2^2Saak  ^J^in  the  meaning  of  the  warranty,  and  therefore  that, 
JMfen,  although  before  the   12th  of  January,  it  was   no   breach 

591  •       thereof,  (j) 

Considerable  nicety  has  been  shown  in  determining,  under 
the  varying  circumstances  of  diflerent  oases,  whether  a  war* 
ranty  to  sail  has  been  complied  with ;  and  the  courts  have 
put  a  different  interpretation  on  a  general  warranty  ^^  to  mZ" 


(<)  Veaaa  v.  Gnunt,  ICanbaB  ott  Ins.       (»  Cniielaliaiik  v.  Jaaaeo,  9  Tamt. 
3S0.    Pa]i[,  070,  671.  Slhed.  301. 
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(without  more) ;  and  on  a  warranty  **  to  sail  fromP  or  "  to  Warranty  m  to 
Aport/rom,"  a  named  terminus.^  ^  °^ '''"°'- 

A  diflTerent  oon- 
struction  has 

S  218.  We  will  first  notice  the  cases  in  which  the  courts  ^llJ^oLaglSr. 
have  put  a  construction  upon  a  general  warranty  "to  naiV^  f»?'Z5'iJ""*^h 
on  or  before  a  given  day.  out  more;  and 

The  general  principle  established  by  the  cases  is  this  :  if  a  ^to^j^m** 
ship,  so  warranted  "  to  sail,"  quits  her  moorings^  on  or  before  ao»»  vSamed 
the  day  limited   in  the  warranty,  and  being  then  perfectly  terminu*- 
ready  to  proceed  on  her  sea  voyage^  removes,  though  only  to  'a^*^/'wa^^ 
a  short  distance,  with  the  bond  fide  intention  of  at  once  prose-  »»"/  **««»*>*'•" 
euHng  such  voyage,  that  is  a  sailing  within  the   meaning  of  S°<5-*^oa»irui 
the  warranty,  although   she   may  subsequently  be  detained  tion. 
till  after  the  limited  day  by  some  unforeseen  delay :  if,  on  the    • 
other  hand,  the  ship,  at  the  time  she  quits  her  moorings  and 
sets  sail,  is  not  in  a  state  of  complete  preparation  for  her 
sea  voyage,  and  is  not  6071a  fide  intended  to  proceed  directly 
and  immediately  upon  it,  this  is  not  a  compliance  with  the 
warranty.' 

In  short,  in  order  to  satisfy  a  general  warranty  to  sail, 
there  must  be  a  band  fide  commencement  of  the  voyage  insured, 
on  or  before  the  given  day.*  ♦'509 

The  following  cases  show  that  if  a  ship,  insured  "  at  and  fr » ship,  inaur- 
from"  art  island  or  other  district  containing  several  ports^  ^^*5f  *jj*^ 
quits  her  moorings  and  sAils  from  any  one  of  said  ports  on  ^?°<^!  ^'  ^^^. 

T  o  J  r  distrtct  contain- 

er before  the  given  day,  in  a  state  of  complete  readiness  for  ing  several 

her  sea   voyage,  and  with  a  real  intention   of  proceeding  £!)oringa,  and 

♦directly  upon  it,  her  subsequent  detention  at  another  of  such  SSJj^/f*^i°^ 

ports  or  on  the  coast  of  the  island  until  after  the  given  day  ^J*^JJI^^  **" 

will  not  amount  to  a  breach  of  the  warranty  to  sail,  if  such  named  in  ^be 

delay  were  accidental  and  unforeseen.^  Mii^'^in^i  8t«i« 

The  ship  Capel  was  insured  on  a  homeward  West  India  ^adinSl^for 

Toyage,  "  lost  or  not  lost  at  and  from  Jamaica  to  London,  llJd^ha^I 

warranted  to  have  sailed  on  or  before  the  1st  of  August,  a.  d.  ^"^y^^^J^ 

1776."   It  appeared  that  the  ship,  having  been  completely  laden  upon  r  ;  her 

and  in  every  respect  prepared  for  her  voyage  to  London,  at  St.  Mnu^^ia  any 

Anne^s  (a  port  on  the  north  coast  of  the  island  of  Jamaica,)  ^iJl^^or  cMTthe 

___^___^___^^__^___________^^_^_________     coast  of  the 

^  tsland  mUl 

>  Union  Ins.  Co.  9.  Tysen,  3  Hill,  118. 

*  Bowen  v.  Hope  Ins.  Co.  20  Pick.  275. 

>  Dennis  e.  Ludlow,  2  Caines,  111. 

*  See  Bowen  9.  Hope  Ins.  Co.  20  Pick.  275. 
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Wamioty  m  to  sailed  from  St.  Anne's  Bay  on  the  26lh  of  July  (before  the 

^^"^'  day  limited  in  the  warranty,)  for  Bluefields,  (an  open  road- 

day^witUor^    Stead  on  the  south  coast  of  the  same  island,  and  therefore  nnA 
K^h  of*a    ^  of  the  shifts  direct  course  to  England^)  in  order  to  join  coDTOf 
**"*"' /^^T^f.!  there,  Bluefields  being  the  general  rendezvous  appointed  for 
if  fuch  delay     convoy  for  all  ships  on  the  Jamaica  station, 
and  unroremn.       The  ship  arrived  at  Bluefields  on  the  29th  of  July,  expect- 
Co*^  ** J?""»     ing  to  find  the  convoy  then  ready  there  :  the  convoy,  how- 
ever, not  being  there,  the  ship  was  detained  by  an  embargp, 
under  order  of  the  government,  and  there  kept  under  it  till 
the  6th  of  August  (after  the  day  limited  in  the  warranty,) 
when  she  finally  sailed  with  the  convoy  for  England. 

The  question  was,  whether  there  had  been  a  complianee 
with  the  warranty  <<  to  sail  on^  or  before^  the  1st  ofAugvsL^ 
At  the  trial  Lord  Mansfield  was  rather  inclined  to  think 
that  there  had  not :    but,  after  very  full  consideration  and 
two  arguments,  his  lordship  and  the  whol^  court  of  King's 
Bench  were  unanimously  of  opinion  that,  as  the  ship,  when 
she  sailed  from  St.  Anne's,  had  no  view  or  object  whatever,  but 
to  make  the  best  of  her  way  to  England^  and  touched  at  Bhmt' 
fields  only  as  being  the  safest  and  best  course  (under  Iketim 
circumstances)  of  her  navigation  to  England,  the  voyage  froD 
Jamaica  homewards  had  begun  from  St.  Anne's,  and,  conse- 
quently, that  the  ship  had  sailed  within  the  meaning  of  the 
warranty  when  she   left  St.  Anne's  bay  on   the  26th  (d 
July,  (k) 
593  #  ♦  «  The  great  distinction,"  Lord  Mansfield  said,  "  wastbis 

^>»Y*^^  that  the  ship  sailed  from  St.  Anne's  for  England  byiht^ 
loaaii  (torn  her  of  Blueficlds,  and  that  it  was  not  a  voyage  from  St.  Anne's 
piete  loading  to  Blucfields  with  any  object  or  view  distinct  from  the  voy- 
"ilyoiSSr"'  age  to  England.  «  If  the  captain,"  said  his  lordijbip,  "  W 
£und"U*to  8^°®  ^"^  ^^  Bluefields,  for  any  purpose  independent  of  it 
any  atlitioii  off  vovagc  to  England,  to  have  taken  in  water  or  letters,  or  lo 
ezecutioa  of  havc  wottcd  m  hopcs  of  convoy  conung  there,  none  being  reaaS) 
iii!LpeiiSrat  of,  that  would  have  given  it  the  condition  of  one  voyage  from 
"^hH^r'  St.  Anne's  to  Bluefields,  and  another  from  Bluefields  to  Eog- 


tboa^l^r^Jleo-    ^^^^-^  W 


uoQ  oer  oaieO'  ^  '  .         / 

tioaaiauch  The  true  question  seems  to  be,  whether,  at  the  timed 

port  or  aCatioa 


till  afWr  the  day 
named  in  ttie 


) 


warraotv  it  a  (i)  Bond  «.  Natt,  Ck>wper,  001.  atance  of  tbia  in  the  caae  of  Craicb^ 

brenoh  thoreof.        ^/j  gee  Cowp.  006;  609.    See  an  in-    «.  Janaen,  2  TaunU  301. 
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sailing  from  the  port  of  clearance^  any  deky  was  conteinpla-  Warranty  aa  to 
ted  or  intended  at  any  other  port  or  place  in  the  island,  which  — ^ — fi^' 
would  be  inconsistent  with  a  direct  voyage  from  the  port  of 
clearance  to  the  terminus  ad  quern :  if  no  such  delay  were  con- 
templated or  anticipated,  an  unexpected  detention  at  such 
other  port  or  place,  beyond  the  day  limited  in  the  warranty, 
will  not  amount  to  a  breach  thereof,  even  though  the  captain, 
at  the  time  of  sailing  from  his  port  of  clearance,  had  positive 
directions  to  pass  by  such  port  or  place,  for  the  purpose  of 
taking  in  letters  or  despatches. 

A  French  ship,  insured  "  at  and  from   G/uadaloupe  to  Whew  a  ihip 

^ '  *^  iiisufed  at  and 

Eame^^  and  '*  warranted  to  sail  on^  or  before^  the  Slst  of  De-  from  an  iaiand 
cembery^  sailed  from  Point  a  Pitre  (her  port  of  loading  in  day  from  her 
Guadaloupe,)  on  the  24th  of  October,  being  then  completely  Kd  d^JliiS, 
loaded^  and  provisioned^  and  duly  cleared  out  for  her  voyage  ^Stlt  ^di- 

tO  FVance.  nesaforheraea 

The  captain  had  made  the  greatest  exertions  to  sail  on  the  gM^'  another 

94th,  in  order  to  join  a  convoy,  which  was  advertised  to  sail  MOMisJuid  for 

OQ  the  25th  from  Bassaterre  (a  fort  and  open  roadstead  in  "^"^'x^^ 

Guadaloupe,  lying  directly  in  the   course  of  his  voyage  to  with  the  full 

Franee,  so  that,  in  the  usual  course  of  sailing,  he  must  pass  fiad^  convoy 

imder  the  guns  of  the  fort :)  it  was  inserted  as  a  condition  of  ^  li£\o  taka 

•to  clearance  from  Point  a  Pitre^  thai  he  should  pass  by  Bos-  wittoulTl^ 

seterrcy  in  order  there  to  take  on  such  government  orders  or  dis'  |l'®  j^*^^  ^ 

patches  as  might  then  be  ready  for  Europe,     The  captain  voyage,  her 

•wore  at  the  trial  that  when  he  sailed  from  Point  a  Pitre,  he  tenUonat aooh 

expected  to  find  a  convoy  at  Bassaterre,  and  to  proceed  tm-  ^^yl^!^^ 

mediately  with  it  on  his  voyage  without  any  interruption  ;  that  ^^^  ^  "^^^ 

bad  he  arrived  at  Basseterre,  in  the  daytime,  as  he  had  ex-  ThefuuMm  v. 

pected  to  do,  he  did  not  mean  to  have  dropped  anchor  there  at  d^\!^. 
ally  but  merely  to  have  sent  in  his  boat,  to  take  such  dispatches  *  594 
as  might  then  be  ready. 

Arriving,  however,  at  night,  and  too  late  for  the  expected 
convoy,  his  ship,  contrary  to  his  anticipation,  was  detained  at 
Basseterre,  by  the  orders  of  government,  till  the  10th  of  Jan- 
uary. 

Upon  this  state  of  facts,  Lord  Mansfield  and  the  Court  of 
King's  Bench  unanimously  held,  that,  as  the  voyage  had  been 
bona  fide  commenced  when  the  ship  sailed  from  Point  a  Pitre 
on  the  24th  of  October,  and  was  afterwards  stopped,  by  un- 
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Warranty  M  to  foreseen  accident  at  Basseterre,  the  warranty  had  been  oom- 

the  time  of  sail-  In  the  cases  just  cited  the  captain  sailed  without  any  know- 
i^w  that  an"'  ledge  of  the  embargo ;  but  even  where,  at  the  time  of  sailing 
ed  at^  con^  •  ^^^^  ^^  P^"*^  ^^  clearance,  he  knew  of  the  embargo,  and  sail- 
b^ftfid^'  **"'  ^  ^^^^  '^'  ^^^  swore  that  he  thought  the  embargo  was  only 
pected  on  ar-  meant  to  prevent  ships  from  departing  without  convoy,  thtU 
omvoy  ready  he  cxpecUd  to  meet  xoUh  convoy  on  carriving  at  the  place  of 
embargSlaken  f^Tidezvotts,  and  that  the  enibargo  would  thereupon  immediatdg 
toi  afsnch''  *  ceasc^  and  leave  him  to  pursue  his  voyage  the  same  day  with' 
atatjop  uit  pest  out  interruption  ;  the  jury,  believing  this  evidence,  gave  a  ver- 
was  held  no  dict  for  the  plaintiff,  which  the  court,  on  motion,  for  a  new 
bre^h  of  war-  ^^-^^^  refused  to  distuib ;  though  they  admitted  that,  if  ibecap- 
Dq^'^^^  tain,  on  sailing  from  his  port  of  clearance,  had  expected  and 
fieani  to  wait  for  convoy^  it  would  not  have  been  a  sailing  on 
the  voyage.  («) 
595  •  *When  a  vessel  is  insured  on  a  homeward  West  Indian 

k^ITrJdfSt*  voyage  ^«at  and  from"  several  or  all  of  the  West  Indian 
homeward         islands,  wilh  a  warranty  to  sail  on  or  before  a  sivea  day. 

trading  voyage,  '  •'  o  j^ 

** at  and  from'*  this  Warranty  will  be  satisfied  by  her  having  sailed  on  her 
West  India  •  homcward  voyage  from  her  last  loading  port  in  the  islands  on 
waffMt7"  ft»*  or  before  such  day,  and  will  not  be  broken  by  her  proceed- 
before?  °hre  ^"^  ^^  another  of  the  islands  to  join  convoy,  and  saiUng  with 
day,  this  waN    it  thence  after  the  day. 

satisfied  by  her  Thus,  in  a  policy  <<  ot  and  from  Surinam^  and  all  or  any  of 
Se  day  fn^  the  West  Indian  islands  (except  Jamaica)  to  Londonj^  with  a 
^^^^^  warranty  "  to  sail  on  or  before  the  1st  of  August,"  it  ap- 
eUaranct  in  the  peared  that  the  ship  had  sailed  from  Surinam,  where  she  had 

islands,  and  *■  111  . 

will  not  be  brc  cleared  out,  completely  loaded  and  provisioned  for  the  home« 
t^wRiti/samng  ward  voyage,  before  the  day,  and  thence  proceeded  to  Tortola 
the^Wand's to  (which  was  not  out  of  her  usual  course  to  England,  and  the 
Md  no"sariin  general  rendezvous  for  convoy,)  in  order  to  join  convoy,  wilh 
thence  till  after  which  shc  finally  Sailed  thence  after  the  day. 
Wright '«.  shiff.  The  court  held,  that  the  ship  had  satisfied  her  warranty, 
ner,  2  Camp,  j^y  sailing  ffom  Surinam,  her  loading  port,  before  the  day ; 
11  East,  515.  and  'Lord  Ellenborough  intimated,  that  as  Surinam  was 
proved  to  have  been  the  ship's  final  port  of  loading,  the  case 
was  the  same,  as  though  that  place  only  had  been  mentioned 

(m)  Tbellusson  v.  Feiiguitson,  Dongl.       (»)  Earie  v.  Harris,  Doug).  397. 
961.    See  also  Theltusson  o.  Staples,  and 
Same  v.  Pigou,  Dougl,  366.  in  nolit. 
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in  the  policy  as  the  terminus  a  quo,  and  one  of  the  special  Warranty  m  to 

1      ,     ^  ,  ,  .11  time  of  sailing. 

jory  Stated  that  such  was  the  construction  universally  put  

upon  these  policies  in  the  city  of  London,  (o) 

In  all  cases  it  must  be  carefully  observed  that  a  warranty  ^y  witti^a  w^- 

"  to  sail^**  means  "  to  sail  an  the  vai/age  insuredy^  and  nothing  SS^iiipmu^" 

can  amount  to  a  compliance  with  this  warranty,  unless  on  or  joi  onfy  hav© 

*  *  Droken  grouDd 

before  the  day  the  ship  has  broken  ground  in  a  state  of  perfect  on  or  betbre  the 

fitness  and  preparation  for  completing  her  sea  voyage,  with-  have  don™  so 

out  requiring  any  thing  further  to  be  done,  and  with  the  in-  Jfon*of"ai°once 

tention  of  at  once  prosecutinir  such  voyage.  proceeding  on 

■^  ^  .^    D  l)^f  ^n  voyagey 

"  It  is  clear,"  says  Lord  Tenterden,  "  that  a  warranty  to  being  then  in  a 
saily  without  the  word  from^  is  not  complied  with  by  the  lea^'eJTfoHt. 
▼essel's  raising  her  anchors,  getting  under  sail,  and  moving 
•onwards,  unless,  at  the  time  of  the  performance  of  these       *596 
acts  she  has  every  thing  ready  for  the  performance  of  the 
voyage,  and  such  acts  are  done  as  the  commencement  of  it, 
nothing  remaining  to  be  done  afterwards."  (p) 

The  following  cases  illustrate  this  rule  :  — 

A  policy  "  at  and  from  Portneuf  (a  place  on  the  St.  Law-  ^^^'^^n^m  ' 
rence  about  thirty  miles  above  Quebec)  to  hcmdan^'^  contained  cient  fonhe  ae* 
a  warranty  "  to  sail  on  or  before  the  28^  of  October :  "  on  ^mp^^iK^ 
the  26/A  of  October,  the  ship  dropped  down  the  river  from  raUfy^^la^." 
Portneuf,  where  she  had  completed  her  loading  to  Quebec,  J^^^^m  4 
(which  was  the  first  place  at  which  she  could  obtain  her  5*2^0^^'  u 
clearances,)  with  a  crew,  which,  though  sufficient  for  the  &Se'i.  456. 
river  navigation  was  not  so  for  her  sea  voyage  across  the 
Atlantic  :  she  arrived  at  Quebec  on  the  evening  of  the  28^A, 
but  did  not  complete  her  crew,  nor  obtain  her  clearances  at 
the  Quebec  custom-house  till  the  29^,  and  did  not  actually 
leave  the  port  of  Quebec  till  the  30th :  this  was  held  not  to 
be  a  compliance  with  the  warranty,  (g) 

*'  I  am  of  opinion,"  ^aid  Lord  EUenborough  at  the  trial, 
"  that  the  ship  had  not  sailed,  on  or  before  the  28th  of 
October  within  the  meaning  of  the  warranty.  She  was  not 
then  in  a  capacity  to  sail,  for  she  had  neither  obtained  her 
clearances,  nor  completed  her  crew.  The  warranty  could 
only  be  satisfied  by  a  commencement  of  the  voyage  taith  a  crew 

(0)  Wright  V.  Shifiher,  2  Camp.  427.       (q)  Ridsdale  v.  Newenham,  4  Camp. 
&0.  II  East,  915.  HI.    8.  C.  3  Mania  at  SeL  496. 

(p)  In  Lang  v.  Anderdoo,  3  B.  9c 
Or.  480, 
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Warrantruto  competeM  to  (xoTty  the  dup  to  h$r  poft  of  de^^ 

— — "'"^'   in  Banc,  his  lordship  said,  that  the  ship's  dropping  down  irooi 

Portneuf  without  her  sea  complement  of  men,  was  dearly 

not  a  beginning  to  sail  on  ike  voyage,  but  only  a  sailing  prt 

paraiory  to  ike  voyage.  {$) 

Srt"$  dtew-         ^  ^^^^  policy  was  effected  subject  to  the  rules  of  an  in- 

ance  without  a  surance  association,  one  of  which  provided  '^that  veanb 

tityof  fra^     should  fiot  soU  to  Certain  ports  of  British  North  Americi 

^^no'a''''^'  from  ports  in  Ireland,  after  the  1st  of  Sqftember;''  andaa- 

Sf  *wa^nty ;    ^^^^^^  "  ^^^^  ^^^  '*^  ^/  cfe<»^  at  the  custoTO-house  should  be 

a  ship  in  such  a  *deemed  the  time  of  sailing,  orovuiecf  the  ship  were  them  nail 

state  not  bemg     .  „  ®  "^ 

"rtadpforMo!"  JOT  S€a. 

Priog^I^ 3  B.  &  The  plaintiff's  ship,  which  was  then  lying  in  the  Salj* 
^^  ^try  «  shannon  river,  within  the  limits  of  the  port  of  Sligo,  ondcr 
charter  to  sail  to  Miramichiy  in  New  Brunswick  (a  poit 
within  the  terms  of  the  rule),  was  cleared  at  the  Sl^ 
custom-house  on  the  29th  of  August :  at  that  time  she  bad 
on  board  the  whole  of  her  stores  and  provisions,  M  (3^ 
fifteen  tons  of  ballast  instead  of  fifty,  which  was  the  quantitj 
she  required  in  order  to  cross  the  Atlantic  in  safety.  (/) 

The  reason  for  this  was  to  enable  her  to  cross  the  bar  c{ 
the  Balyshannon  river,  which  she  could  not  have  done  with  a 
greater  weight  of  ballast :  boats,  however,  had  been  engaged, 
and,  on  the  morning  of  the  1st  of  September,  were  waitiBg 
outside  the  bar  of  the  river  to  complete  the  ballasting  of  the 
ship  directly  she  should  have  crossed  it,  and  this  they  w^ 
have  accomplished  before  dark  on  the  1st. 

On  the  morning  of  the  1st  of  September,  the  ship,  ^^Uck 
had  previously  dropped  down  the  river  to  within  a  mik  of 
the  bar,  endeavored  to  cross  it,  but  struck  twice  before  ^ 
could  succeed  in  doing  so,  and  the  master,  on  getting  outside^ 
instead  of  then  taking  in  bis  ballast,  put  across  to  KiUybegSj 
on  the  other  side  of  Donegal  Bay,  in  order  to  see  wkat 
damage  the  ship  had  sustained:  she  was  proved  not  to  be 
injured,  and  the  ballasting  was  completed  at  Killybegs,  btf 
not  till  the  4th  of  September,  and  the  ship  did  not  finallysel 
till  the  8th. 

(r)  4  Camp.  112.  pvop^  complement  of  her  ciev  fer^ 

(«)  3  Maule  &  Sel.  462.  tea  voyage ;  bat  this  poini  wai  art  » 

(<)  She  had  also  at  the  time  of  clear-  Mted  on. 
ing  one   man  on  board  leas  than  the 
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Tbe oowrt  on  tlMseiftcts,  held,  1st,  thai  the  warranty  not  to  T*"^S^{*^ 

sail  after  the  Ut  of  September  had  not  been  ooiD{^ied  with,  • 

and,.  9dly,  that  the  eUp,  at  the  time  she  cleared  out  at  Shgo, 
was  not  ready  Jbr  sea.  They  Uioughty  that  in  order  ^'  to 
entitle  the  plaintiff  to  recover,  it  shoold  have  appeared  that 
the  ship  broke  ground  on  tlie  lat  of  September  ready  to  go 
*to  sea,''  whereas  the  faets  showed  thai  the  ship  was  not  in  a  *  OSS 
<Mioditioa  to  sail  during  that  day,  because  she  had  not  on 
that  day  the  proper  quantity  ot  ballast  to  enable  her  to  cross 
the  Atlantic,  (tf) 

In  the  next  ease  on  this' subject,  the  policy  was  also  on  jJiJjSpSent** 
Hm^f  and  the  sh^  was  ^'  warranted  md  to  tail  foreign  afUr  the  ^Tf^J^^*^ 
Ume  limited  in  certain  ehtb  rules .-''  the  ship,  on  which  the  age,  u  not 
policy  was  effected,  was  bound  far  the  Bay  of  Fundy,  from  Jt^^^idir^ 
I>iiblin|  and  the  last  day  for  sailing,  by  the  club  rules,  wa^  ^H^'tJSl^ 
the  let  of  September :  by  another  rule  or  warranty  it  was  "*^®f^^  ^^ 
declared  that  the  time  of  dearinff  <d  fke  euitom^honsey  should  day  limiied  u 
be  deenwd  the  time  of  sailing,  prcwded  the  ship  was  then  batdoei^^* 
ready  far  sea.  2?i^pSf5 

On  the  Slst  of  August,  the  ship,  which  was  then  lying  in  f|;;^^^^ 
8l  Oeofge's  dock,  Dublin,  was  cleared  out  at  the  Dublin  onbervovafe 
dislora^heiise :  at  that  time,  although  il  appeared  all  her  da/,  thk  is  not 
crew  were  engaged^  yet  she  had  not  on  board  a  sufficient  witha^amatr 
eoraptenient  of  men  fo^  the  sea  voyage :  early  in  the  aooraing  ^^-^ 
of  the  1st  of  September,  (he  ship,  with  the  same  incompetei|t  J^^.  f  ^«  ^ 
crew  on  board,  dropped  down  the  river  Liffay  to  the  Pigeon 
SMci  a  place  within  the  port  of  Did>lin,  where  she  lay  at 
ettchor  the  rest  of  that  day.    In  the  course  of  the  1st  of 
Sspteasber,  4he  whole  crew  came  on  board)  but  the  wind 
being  unliavomble,  the  ship  did  not  sail  from  the  Pigeon 
Hole,  and  quit  the  port  of  DnhUn,  tffl  the  morning  of  the  Sad 
c^  September. 

Upon  this  state  of  facta  there  were  two  questions  before 
the  couft :  1st  Supposing  the  9lh  rule  to  be  left  out  of  con*        • 
aideration,   (as  to  the  propriety  of  which  some  members 
of  the  court  doubted,)  was  there  here  enough  to  comply  with 
the  warranty  not  to  mil  after  the  l$t'  of  September  f    As  to 

lis  the  court  were  unanimously  of  opinion  that  there  was 
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Wairaiityn  to  not ;  beeause  on  that  day,  after airhrmg atthe  PigMnlUei 

—^  tbe  ebip  temainad  sMionary,  and  did  not  prooeed  tani. 

d.  Sappoaiag  the  9lk  rale  to  be  meorporated  byiefaeM 
into  tiie  policy,  Ufos-  the  skip  ready  for  iea  on  die  Skt  rf 
599  ^      *AogQ0l^  when  die  cleared  at  the  custom-hoaae  t  Aa  lo  tti 
afeo  the  whole  eonrt  wefre  nnanimoiis  that  she  wti  not;  ir 
although  a  fuU  crew  were  on  that  day  engaged^  yet  tke^ 
had  not  then  a  Ml  orew  am  boards  and  therefore  lad  irt 
•very  diing  ready  for  th^  performanee  of  4ier  To]f«geat1b 
time  of  clearing  out.  (v) 
If;  however,  the      If,  howeTer|  the  ^hip  has  broken  groand  «n  her  sea  wjige, 
^Sbe^^     ^^  <^>^^  8^  fairly  under  sail  lor  her  plaee  of  de8tiiiitioB,fli 
to  «?Sd  S*  ^  before  the  day  Minted  in  the  warranty,  tbou^  the  mj 
iMTsea  voyage,  bave  gooo  evcT  SO  little  a  way.  and  Ae  afkerwards pot  teek 
have  pipceeded  from  stiMB  ot  Weather,  or«pprenenflM>n  of  an  enemyiBflg^ 
^beforT^e  Of  be  Stopped  by  an  en]barg0,  or  in  any  way  afierwardBd^ 
t^iuub^%^  tained,  yel,  as  there  will  stUl  have  bees  a  beghnii«loMl 
^^t^^       on  the  voyage  ingwredf  on  or  before  the  day,  the  wamstyvl 
nutty  to  ttul      be  held  to  have  been  complied  with,  (t^)  ^ 
Bat  th^  she         Aldioiigh,  however,  the  ship  need  not  prooeed  to  t&|  &" 
S^y  qo^ed^    tance  on  her  sea  voyage  in  order  to  comply  with  a  genefli 
^^^     warranty  to  sail,  yet,  on  the  other  hand,  she  m«t  faiw»- 
g°^>  ^  ^     tnally  quitted  b^  moorings,  and  br<Aen  gronnd,  f»^^ 
been  on  the       have  kmA  fide  commenced  suck  a  noyttge  on  or  farfcm  te 
b3Sn\Se6^,  specified  day,  as  appears  by  the  following  ease :  -^ 
^I^Uf^'et      ^^  *  P^^  ^  sugars  ^  at  and  from  Tobago  toLoadn," 
Maik. 300.        there  was  a  warranty  that  ^e  ship  dionid  sail  cmoi\skn 
the  10th  of  August: "  the  ship  took  out  her  deavtnoeit* 
London,  on  the  voyage  insured,  on  the  9tb  of  Angart;  v 
on  the  10th  had  finally  corni^eted  her  loadfa^,  ted  gci^ 
passengers  on  board.    Hie  ship  was  at  tbnt  time  moen^s 

i^)  Orakm  1^.  BtorM,  $  B:  et  Ad  Littledtie,  held  tiiat  tfaeneriasS* 

mi,     Yim   regni    to  Ihe  oowaiMy  ktnkn9d¥>1hBtimm^ekmmg' 
tkm  of  tlie  Moth  waifwty,  *<Tbe  tiiQB       (tp)  Per  Loid  Mantfek^  »  M^ 

of  deering  at  the  Cualoitt  Houae  to  be  Nutt,  Cowp.  007.    Aad  aee  ThcfiiSi 

SamatA  the  tima  of  mSmg,  pcoviM  «.   W^ergoafoa  (tfaera    ollal.)  B"^ ' 

im  ahip  ift  $km  non^Sr  ftr  Mt,"  th»  Kiitt,  OQf«|^.  SSI.      £■!»  t.  S^ 

whole  courts  v9ithtt^0koa[ptiQiL  of  Jfr.i.  Dougl.  357. 
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Tobago  bay  with  a  bower  aacbor  and  a  tticaoi  aneboTi  abd  WamBty^t  to 

thace  waa  no  im|>e<}kiieiit  to  hex  (Bailings  if  Ihe  wiad  would  ^ — — ^ 

Imve  parnitted  k»    Tba  straam  ackcbor  was,  ia  fact^  laised 

that  day  ;  aome  of  tba  iaila  ware  aet^  and  the  retsal  moved 

forward  about  thirty  fathooMi  by  heayiug  in  that  quantity  of      ^  600 

the  oable  of  the  bower  anchor :  when,  howevar,  they  were 

joBt  about  to  heave  the  bowar  anchor  itself,  ihe  caplam  Obp 

aerved  so  heavy  a  swell  setting  into  the  bay,  that  he  deaistedf 

being  fearful,  if  he  dtqparted  that  day,  that  be  should  be  lost 

in  getting  out.    The  ship,  therefore,  lay  where  she  was  till 

the  next  nKNraingf  the  lltbt  when  she  got  under  weigh,  and 

finally  left  the  port,  having  bad  no  eonununication  with  the 

ahore  after  the  morning  of  the  10th. 

Lord  Tenteiden  held  that  this  was  not  a  eomplianoe  with 
the  warranty.  <'  In  order  to  comply  with  this  warranty,^' 
aaid  his  lordship^  "  the  ship  which  is  the  subject  of  it  must 
bo  aefyioU^  am  her  PO^^age  on  the  day  specified/'  (x) 

Not  only  muat  the  ship  be  actually  moved  from  her  moat*  And  she  must 
mgs  on  the  day  named,  but  it  must  also  appear  that  this  was  hermMrmU 
done  with  the  bond  fide  intention  of  forthwith  prosecQ^g  the  j^^m^u^oT 
Toyage,  and  not>  merely  and  solely  for  the  sake  of  comply-  JJ^J^  oo^her 
ing  with  the  warranty.  ^ST^^  ^^^ 

A  time  policy  was  effei^ed  on  the  ship  Cyelops,  "  tdarranU  not  merely  and 
ednattosaa/or  BrUish  North  America  <tfier  ihel&thdayaf  ^^^J^. 
AnguH,  1831.''  Pjjj^^Hh  the 

On  the  10th  of  August  the  Cyclops,  which  was  then  lying  9?^f^^'  ^ 
in  the  Custom  House  dock,  DubUn.  was  chartered  for  a  back  Mee.  isi. 
▼oyage  to  Quebec :  great  exertions  were  made  by  the  master  affiled  inV 
mad  crew  to  get  her  ready  by  the  15th,  on  account  of  the  ^'^^J^' ^ 
vrarranty ;  and  on  the  morning  of  the  16th,  being  then  in  all  ^-  ^M. 
reepecii  ready  for  mo,  she  was  cleared  at  the  Custom  House, 
and  in  the  course  of  the  same  day  was  hauled  oat  of  the 
dock  into  the  river  Liffey,  f<^  the  purpose  of  proceeding  on 
her  voyage  to  Quebec. 

The  master,  however,  must  have  known  it  was  impossible 
to  get  to  sa^  on  that  day,  as  the  wind  was  blowing  right  up 
the  river,  so  dead  against  the  ship  that  no  sail  could  be  set ; 
aha  was,  nev«rtheless,  on  tlmt  day  watped  dov^n  the  river  till 
the  tide  ebbed,  and  she  took  gronnd ;  and  next  day,  the 
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my>  wind  8t31  being  right  agliinst  hefi  sbe  was  warped  down  to  a 
^point,  beyond  which  her  fartfier  progresB,  i»  that  ufoy^  became 


^^^  impoasible,  and  where  she  again  took  the  groand  at  the  efah. 
The  next  day,  the  17thy  the  wind  riiifted,  and  ahe  immef- 
aiely  set  sail  and  pot  oat  to  sea  on  her  voyage. 

Upon  this  stats  of  fiusts  the  Court  saidy  that  the  qoestioB, 
whether  .the  warranty  had  or  had  not  been  coiDplied  wiA 
tamed  entirely  oo  the  inteatioa  of  the  captain :  if,  at  the 
time  when  he  moved  his  vessel,  he  was  proceeding  down  the 
river,  not  merely  for  Ike  purpose  ofcampfying  with  the  war^ 
rmUy,  but  oho  with  the  bond  fide  tntentiom  cfpladng  her  tas 
morefasootMe  poeitkm  mth  regard  to  the  prosecution  of  her 
voyage^  they  thought  such  a  movemeat  woald  be  a  compli- 
ance with  the  warranty  :  if,  or  the  other  hand,  the  breaking 
ground  and  warping  down  the  river  was  done  merely  ami 
sokly  in  order  to  comply  with  the  letter  of  the  warranty,  they 
held  that  it  would  not  be  a  suffident  eommenceinent  of  the 
voyage.  As  the  jury  had  not  found  what  the  captaio's  iaten- 
tion,  in  fact,  was,  the  court  ordered  the  case  to  go  down  to  a 
new  trial  on  the  point,  {y) 

On  the  new  trial  the  jury  found-  that  the  master  and  crew, 
by  hauling  out  of  dock  and  warping  down  the  river,  int^idcd 
to  put  themselves  in  a  better  position  for  the  prosecution  of 
the  voyage,  and  not  merely  and  solely  to  fulfil  the  warranty; 
«  at  the  same  time  they  found,  that  at  the  time  when  the  diip 

quitted  the  dock,  they  knew  it  was  impossible  to  go  to  sea  that 
itxy. 

Upon  this  verdict  the  Court  of  Exchequer  gave  judgment 

for  the  plaintiff,  and  the  Court  of  Errors  confirmed  their 

judgment,  on  the  ground  ^'  that  the  facts  elearly  showed  tU 

the  ship  was  in  the  prosecution  of  her  voyage  on  the  X5lh  ef 

Augury  having  on  that  day  made  a  movement,  though  in  the 

met^for  the  purpose  o^  proceeding  to  sea,  and  over  theseato 

North  America.^^  (z) 

QQ2  *  ^^  ^^  c^aef  it  was  contended  by  the  eounsel   foi  the 

In  a  time  policy  underwriters,  that  a  warranty  not  to  sail  ^*for^^  a  given  juicce 

to  nOV^^"  A  *of  destination  after  a  certain  day,  could  not  be  satisfied  by  a 

fSS!*d^  wiling  ''from''  the  port  of  loading  after  that  day:  the  Court, 


(y)  Cochrane  v.  Fisher,  S  Or.  fc  Mees.       (x)  Codirane  9.  Fnfaer,  in  error,  1  Ct. 
561.    S.  C.  4  Tfr.  4BC  H  dE  Bo«s.  S89.    8.  C.  5  lyr.  496. 
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bowcTer,  said,  that  howeyer  this  might  have  been  in  eases  Wurwty  m  «> 
^rhere  a  d^niie  tarminui  a  quo  is  named .  in  the  policy  (as  to  ■  .„  ^^  ^,{,aJ 
^which  they  gave  no  opinion,)  yet  in  the  case  of  a  time  policy^  by  proof  that 
auch  oonld  not  be  the  trne  constraetion ;   but  that  such  a  wy^i^tS 
warranty  in  sueh  a  policy  would  be  complied  with  if  the  ship  ^"^^ 


*waB  in  ftict  in  the  prosecution  of  any  voyage  from  any  place,  JJ^^^^^ 
wfaidi  voya^  was  not  proved  to  have  commenced  after  the 
given  day,  (a) 

(  219.  Having  thus  considered  the  oases  in  which  the  cottrts  ^^■'^L^.^  . 

oomtrociioQ  or 

have  nnder  varying  circumstances,  put  an  interpretation  on  wamiitiM«to 
the  warranty  *^  to  sail,"  Without  more ;  we  will  proceed  to  m^^  from.** 
noticf  those  which  have  been  decided  On  warranties  ^'  to  db- 
jwr/"  and  « to  sail/ro»i." 

Hie  ship  Neptunus  was  insured  <<  lost  or  not  lost,  at  and  l^g^^^^^;^ 
from  Memd  to  her  port  of  discharge  in  England,  warranted  <^  port^a  war- 
to  depart  on  or  before  the  15th  of  September."  pan  '^  on  or  b«> 

The  ship,  having  completed  her  loading,  and  cleared  at  the  dav,  b^oiMir 
custom-house  of  Memel  on  the  9th  of  September,  and  being  l^thipf o?or 
then  in  a  state  of  perfect  readiness  for  her  voyage,  hove  up  before >uchdar, 
her  anchor,  and  dropplsd  down  the  river,  with  the  intention  ^Hiuofthspon 
of  at  once  proceeding  to  sea :  the  wind,  however,  changing  Stolr^.'aoyil 
before  she  could  cross  the  bar,  she  was  obliged  to  lay-to  at  a  ^^. tcioaa 
pbce  in  the  river,  about  half  a  mile  from  the  sea«mouth,  and  fi^Qu'^ofr 
sliU  within  the  limits  of  the  port  of  Memel,  where  she  re^  40l 
■lained  waiting  for  a  wind  in  a  complete  state  Of  sea-readiness 
till  the  21st,  when  she  finally  got  to  sea. 

Lord  EHenborough,  at  the  trial,  although  he  admitted  that 
the  ship  had  $aildd  within  the  meaning  of  a  general  warranty 
*<  to  $aU^^  when  she  first  broke  ground  on  the  homeward 
voyage,  yet  held  thai  a  warranty  "  to  depart''  required  a  dit 
Inrent  construction  ^^  *'  warranted  to  dl^por^  on  or  before  the 
Ifitb  of  September  must  mean,"  said  his  lordship,  ^<  that  she 
*tkiO}Mb%cuiof1heportofllUmd  onrfa^  mo  by  the  given  day,  *603 
bnt  she  was  still  in  that  port  on  the  day,  and,  therefore^  the 
warrant  was  not  complied  with*"  {b)^ 


(•)  lCr.]L%BM».^818^pwLoi«       (I)  Hair  •.  Boyiil  EmL  A«.  Oop^. 
C.  J.  4  GiMip.  S4. 
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Jwmjrwto      The  Court  at  King's  Bench  supported  his  lordship's  nJ- 

L  log  (c) ;  and  another  aotion  on  the  same  policy  having  been 

*Mosaii£ram*'    Commenced  in  the  Court  of  Common  Pleas,  the  unanimooB 
JJJlSJ^jJ^   judgment  of  that  Court  was  given  the  same  way.  (d) 
^JJ2^  "i        ^^  would  seem  that  a  warranty  "  to  sail  from  **  a  named 
deput.*  place  must  have  precisely  the  same  meaning  as  a  warranty  to 

**  depart :  **  in  order  to  satisfy  it  the  ship  ought  to  be  beyond 
the  limits  of  the  place  ^^  from  "  which  she  is  warraotied  "  to 
sail "  on  or  before  the  day  limited  in  the  warranty.     In  the 
following  case  this  position  seems  to  have  been  admitted,  the 
only  question  being  as  to  what  m  mercantile  usage  were  the 
limits  of  the  port  of  departure,  with  reference  to  ships  of  the 
burden  of  that  insured, 
^ods  ^^v|j-      A  policy  was  effected  on  goods  "  by  ship  or  skq^s  *'  at  and 
a  ship  of  small   from  Dcmcrara  to  London,  warranied  to  sail  from  Demerara 
nn^S^  t^  on  or  before  the  Ist  of  August,  1823. 

«!^Sforeihe  Goods  undcr  this  policy  were  shipped  on  board  a  vessel  of 
first  of  Augxwt,"  sffiaJi  burden,  which  was  then  lyini?  in  the  river  of  Demerara, 

tois  warranty  .^      ^  * 

was  held  to  be  opposite  the  town,  such  being  Ike  proper  usual  place  of  loading 
by^E^ip^s  €Oid  clearing  out  for  ships  of  her  tonnage.  On  the  1st  of  Ao- 
thfrt%y^iaa^  gu^t  the  ship  having  there  completed  her  loading  andobtain- 
perfect  state  rf  ed  her  clearances,  unmoored  and  dropped  down  the  river  to 

sea  equipment,  '  '^^ 

Uom it^tpart    a  place  beyond  its  mouth. 

ra  rivei  where '  Jt  appeared,  that  although  ships  of  small  burden  always  load 
dengeneraiiy^  and  ckar  out  as  and  where  this  ship  had  done  so,  yet  large 
SSm?*  *^*"  vessels  only  take  in  part  of  their  oargo  there,  and  do  not  com- 
i^ft  r'a?  c*^  plete  their  loading  or  obtain  their  clearances  until  they  get  on 
405.  '  the  outside  of  a  ^faoal,  which  commences  about  three  nules 

beyond  the  river  mouth. 

The  ship  in  question  did  not  get  to  the  outside  of  this  shoal 
tOl  the  dd  of  August,  sooil  after  which  she  was  lost* 
604  *  "^Chief  Justice  Abbott  and  the  Court  of  King's  Bench  held, 

upon  this  eTidence,  that  as  the  ship  on  which  the  goods  were 
actually  loaded  was  a  vessel  of  small  burden,  and  as  she  had 
been  completely  loaded  and  cleared  out  at  the  usual  place  for 
vessels  of  such  tonnage,  and  had  dr<^ped  down  Ibe  river  be- 
yond its  mouth,  on  the  1st  of  August,  nothing  further  being 
then  re^iutred  to  be  done  by  a  ship  of  her  size  before  proceed- 


<c)  S.  C.  3  lianle  dc  Sel.  461.  (d)  S.  C.  6  Tauiit.  IMO,  and  1 
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ing  on  her  sea  voyage,  she  must  be  considered  as  having  Warranty mU) 

^'  sailed  from  Demerara ''  on  that  day,  within  the  meaning  of  — 

the  warranty,  (e) 

If,  indeed,  this  had  been  the  case  of  a  large  vessel,  which 
would  have  been  obliged,  after  dropping  down  the  river  on 
the  1st  of  August,  to  have  taken  in  a  further  part  of  her  cargo 
and  obtained  her  deardnces,  outside  the  shoal,  his  lordship 
held,  that  she  would  not  only  not  have  '^  sailed  from  Demeror 
ray^  within  the  meaning  of  tJUs  warranty,  but  she  would  not 
even  ^'tiave  sailed ''  within  the  meaning  of  a  general  warranty 
^'  to  sail "  on  or  before  the  Ist  of  August. 


Sbot.  rv.  Of  ike  Warrant  to  sail  toUh  Convag. 

§  220.    In  order  to  avoid  running  a  dangerous  risk  in  time  Wamntytoatil 
of  war,  it  is  very  usual,  while  the  state  of  war  continues,  to  ^    convoy. 
insert  an  express  warranty  in  the  policy,  that  the  ship  shall  wamaty^toMfl 
sail  or  depart  with  convoy.     This,  like  every  other  express  ^^  c«ifoy. 
warranty,  requires  a  strict  and  literal  coinpliance. 

If  a  e^ip,  warranted  to  saU  or  depart  with  convoy ^  sail  or  ^  ™^  ^ 
depart  without  it,  from  whatever  cause  this  arises,  whether  pUed  wiih. 
from  negligence  on  the  part  of  the  assured,  or  a  refusal  to 
appoint  eonvoy  on  the  part  of  the  government,,  the  policy  is^ 
void.  ( /)    Even  where  the  ship  is  disabled,  on  her  passage  to 
the  place  of  rendezvous,  by  the  perils  of  the  sea,  and  thus  pre- 
vented from  joining  convoy,  it  seems,  it  is  very  questionable       *^605 
•whether,  when  repaired,  she  may  sail  without  it.    If,  indeed,  {Jive  o^«S^ 
she  have  once  sailed  with  convoy,  and  be  afterwards  driven  ^  witbconvor, 
back  by  stress  of  weather  into  her  port  of  clearance,  she  may  with  the  war- 
lawfully  sail  thence  without  waiting  for  the  next,  or  joining  ^l^i^ " 
any  other  convoy,  {g)     If«  being  warranted  to  sail  with  con- 
voy, she  sail  without  it,  and  is  afterwards  lost  by  the  perils  of 
the  seasy  the  underwriter  will  not  be  liable.  (A) 

Mr.  Marshall,  from  whose  treatise  almost  the  whole  of  the 


(e)  Lang  v.  Andeidoa,  3  B.  ^  Cr.  the  language  of  the  court  extends  to  the 

4S9.  caae  of  warrantiea  to  aail  with  oonvuy; 

(/)  MarriiaU  on  Ins.  306.  the  caae  of  Morrice  v,  DtUom,  2  Selw. 

(g)    Laing  v.  Glover,  9  Taont   49.  K.  Pr.  992|  which  waa  on  a  wafranty  to 

Tlua  caae,  injked,  waa  decided  oa  the  lail  with  convoy,  aeems  tmttrd, 

Sm  aectktt   of  the  Convoy  Act;   bat  (h)  Hamhall  on  Ina.  306. 
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Wmiugrtowui  present  eection  is  takeOy  whh  rerj  little  alteiatkm,  lias  speei- 
**'^*-   fied  five  things  as  essential  to  a  sailing  with  convoy :  1.  That 


with  lUa    it  must  be,  with  the  regular  convoy  appointed  by  govemmenL 

^S^^Soa^km  ^  ''^^^  ^^  ^^'^  ^  ^^^  ^  place  of  rendezvous  i^pointed 
iiiiiocMiiiifictad  |yy  govemmeHt.    3.  It  must  be  convoy  for  the  voyage.    4. 

The  ship  insured  must  have  sailing  instructions*  5.  She  most 
depurt  with  convoy,  and  continue  with  it  till  the  end  of  the 
Toyage,  mdess  separated  by  necessity. 

Art.  1.  jD  muut  be  with  Ae  Regular  Oowooy  appomiei  hg  At 

'Chvemmeni. 

IMbutiimor  §  221.  A  convoy,  within  the  meaning  of  this  warranty,  if 

^^^^'  a  naval  force  under  the  command  of  an  officer  appomted  bif 

government^  for  the  protection  of  merchant  ships  and  others^ 

during  the  whole  voi^age^  or  such  pari  of  it  as  is  known  to  re- 

quire  suck  protection,  (i) 

BtSiimg  with  Whether  this  consist  of  cme  convoy  for  the  whole  Toyage, 

^iSSbym-  or  of  several  convoys  taken  at  different  stations,  it  will  siiD 

*'^^*'iJieww^  unquestionably  satisfy  a  warranty  to  saU  with  conwff^  cr 


nnty.  (which  for  this  purpose  is  the  same  thing,)  wUk  conooy  for 

the  voyage^  provided  it  be  appointed  by  the  government,  (j) 

606  *  ^bis  last  proviso,  however,  is  essential :  it  is  not  eoery  lA^ 

2jy  oth^fopS  ^f  ^^  which  may  happen  to  take  merchant-ships  under  bo 

wiuaot.  protection,  that  constitutes  a  convoy  within  the  meaning  of 

the  warranty,  which  can  only  be  complied  with  by  sailing 

with  the  convoy  appointed  by  gov^nment. 

S^^9.  Hence  where  a  ship,  warranted  to  sail  wilbconyoy  arrived 

ST"'  at  the  place  of  rendezvous  before  the  time  appointed  for  the 

convoy  to  sail,  but  finding  the  convoy  gone,  put  herself  under 

die  protection  of  a  man-of-war^  which  came  there  to  join  the 

squadron,  of  which  the  convoy  was  composed,  but  had  not 

then  joined  it,  and  was  not  immediately  under  the  orders  of 

the  admiral,  and  the  ship  under  the  protection  of  the  man-ot 

war  sailed  for  and  came  up  with  the  convoy,  but  was  lost  in 

a  storm,  before  she  had  received  her  sailing  instructions :  this 


(t)  MarahaU  ott  lu.  367.  in  Paric  od  Ins.  698.  Sih  •d.  ud  dted  id 

(J)  'Pet  Lord  Maoafieid  in  Smith  «.    VanhaU  on  Ids.  d6a 
Redahaw,  at  N.  Fr.  a.  d.  1781,  reported 
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was  determined  not  to  be  a  departure  with  convoy,  within  Wairantytoiafl 
the  meaning  of  the  warranty,  (k) — 


Abt«  2.  B  muH  be  from  the  Place  of  Rendezvous  appointed 

by  Crovemment. 

§  222.  As  it  would  often  be  impracticable  and  inconvenient  it  is  tuffideot 
to  appoint  a  convoy  to  sail  from  each  particular  port,  there  witb  convoy 
are  certain  places  of  rendezvous  appointed  by  Government  !^^^^ 
tot  general  convenience,  to  each  of  which  merchant-ships  JSv«»meiu^ 
from  the  neighboring  ports  may  repair  on  a  given  day  for 
convoy. 

It  is  a  sufficient  complianee  with  the  warranty  if  the  ship 
depart  with  convoy  from  that  which  is  established  by  mer- 
cantile usage,  to  be  the  general  place  of  rendezvous  for  con- 
voy, for  ships  sailing  from  the  terminus  a  quo  of  the  ship 
insured. 

Thus,  it  was  long  ago  decided,  that  a  ship  insured  from  Tbutmfluig 
London  to  the  Biut  Indies^  warranted  to  depart  vnth  convoy ^  from  theLmrot 
complies  with  such  warranty  by  sailing  with  convoy  from  the  ^^fl^t  l!!^ 
^DoumSj  such  being,  according  to  the  usage  of  merchants,  ihe  ^^^4^1^ 
usual  place  of  rendezvous,  where  a  convoy  for  such  a  voyage  cow,  1  SaHc. 
is  to  be  had.  {I)  4^607 

This  being  the  meaning  of  the  warranty,  it  follows  that  And  tbeahq>ii 
the  ship  or  goods  insured  are  protected  by  the  policy,  in  their  S^l^^  i^^ 
passage  from  the  port  of  lading  to  the  place  of  rendezvous  {^^^2^ 
appointed  by  the  government.  l^^  piaooo^ 

Thus,  where  a  ship  insured  from  London  to  Gibraltar,  Ooidoa  p.  kor- 
warr anted  to  d^art  with  convoy,  was  proceeding  from  London  '^»  ^  ^  ^^^ 
to  Spithead,  where  a  convoy  was  appointed  by  government, 
and  captnred  in  her  passage  thither,  she  was  held  to  be  pro- 
tected by  the  policy,  Spithead  being  an  appointed  place  of 
general  rendezvous,  (in) 

If  it  is  meant  that  the  ship  should  join  convoy  not  at  the  if  itbemeuit 
place  of  general  rendezvous,  but  elsewhere,  this  must  be  par-  ihouid  join'coiw 
ticularized  in  the  policy.    Hence,  where  it  was  contended  J2«  iK^?^* 

pointed  place  of 


(i)  Hibbert  v.  Pigoo,  Pnric,  004.  8lh       (I)  Lethnlier^  caae,  1  Sdk.  443^  cited  this  maM  be 

ed.  lMeiiballoaIns.S86;97&  3I>oi^.    in  BianfaaU  on  lot.  300.  ^SSS!^^^ 

391  («•)  Oorion  v.  Mortey  et  M.  P,  befbn  P^^*^* 

Ch.  J.  Lee,  2  Str.  1963. 


ii^mMtytooA  by  the  underwriters  ia  the  case  just  cited,  that  m  we  wore 

^^^^'     then  at  war  with  Francei  the  ship  ought  not  to  have  veatiued 

down  Channel  to  join  the  general  convoy  at  SpUhead,  bat 
should  have  waited  for  an  occasional  convoy  at  the  Daums  ; 
Chief  Justice  Lee  said^  that  if  the  underwriters  had  meadt 
to  vary  their  policy  from  what  was  generally  understood, 
they  should  have  specified  that  the  ship  was  to  depart  from 
the  Downs,  (ft) 

SIa  whA^tha  '^^^  convoy  with  whi<A  the  ship  must  sail,  is  the  ooovoy 
■h^ost  M^  that  is  appointed  for  the  voyage  insured;  and  though  thefs 
appointed  for  may  be  an  intermediate  convoy  appointed  betweea  the  port 
n^^oTaie  ^  lading  or  departuie,  and  the  place  o£  r«idesvous  for  ships 
*J™^^^|^  bound  on  other  destinations,  yet  the  ship  insured  is  not 
&oct,  4  da^.  obliged  to  sail  with  tibdl,  but  oaay  proceed  directly  to  the 

rendezvous  appointed  for  convoy  for  the  voyage  on  which  she 

is  insured,  (o) 

Art.  3.  It  must  be  Convoy  for  the  Voyage, 
608* 
^J^Si^mtk        *^  ^^*  ^  warranty  to  sail  "  with  convoy^^*  without  more, 
MNVfly^*  tiropir  vxeBxiB  a  convoy  for  the  voyage;  and  it  is  not  necessary  to  add 
Moiray  ibff  tba    thosc  words,  in  Order  to  give  it  that  construction.     Whether 
^^'^srafB."         ^^  warranty  In  point  of  form  be  a  warranty  "  to  sail  with 
convoy j^^  simply,  or  to  sail  '^  with  convoy  for  the  voyage^'*  the 
vessel  must  sail  with  such  convoy  as  in  mercantile  usage  is 
understood  to  be  convoy  for  the  voyage,  (p) 
KiA»  ihip  Mfl       Hence,  where  a  policy  was  effected  oa  a  ship  at  a  premiara 
whieh  k  o2y     of  five  guineas  per  cent.  '^  to  return  two  per  cent,  if  the  diif 
odmM^  hnT  ^^^^^  t£^^  oonvoy  from  Oibrattar  and  arrived,"  Lord  Mans- 
£i^^^^  field  and  the  Court  of  King's  Bench  held  that,  on  the  words, 


i«yJl«>for  the  policy  meant,  a  departure  wiUi  convoy  uUended  for  the 
•ge,  this  is  no  voyogc;  and,  therefore,  as  the  ship  departed  from  Gibraltar 
v^  the  wai^  Under  convoy  which  only  intended  to  go,  and  ia  fact  only 
!^'  ^^  went  with  her  as  far  as  Cape  Finisterre,  and  then  left  her : 
Dovii.  7a.        they  held  that  the  assured,  on  the  true  construction  of  this 

clause,  was  not  entitled  to  a  return  of  premium.  (,q) 
^.^gy^»^      But  by  convoy  for  the  voyage  it  is  not  necessarily  meant 
•ochooDvofM  that  the  convoy  is  in  all  cases  to  accompany  the  ship  the 

^SmS^to  ba  (»)  Una.  <^)  So  ettebiiahed  k  LiUy  v.  Ewo^ 

ooovojr  fwths        (g)  Wwwiek v.  SmU, 4 Canp. SI.         Dougl.  73.  («)  Ibid, 

voyi^,  tliii 
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entire  way  between  her  port  of  departure  and  her  port  of  WanuitytoMa 
^festination.    What  it  recdSy  meana  ia,  that  the  ship  riiould  — ^^^°^' 
aail  with  Buch  convoy  as  either  mercantile  mage,  or  the  re-  cient,  Hioagk 
gulationa  of  government,  have  established  to  be  a  sufficient  hmfSaS!^ 
protection  for  ships  going  the  voyage  insured,  although  the  Sj^Se^^ 
ahip  may  not  join  such  convoy  tin  after  she  has  left  her  port  l^^'P^^ff 
Off  departure,  and  may  quit  it  again  before  she  arrives  at  her  may  quit  it  bo- 
port  of  destination.  iier non ofdo^ 

''It  has  always  been  understood,''  says  Mr.  J.  Heath,  0!|^o«. 
**  that  provisions  for  a  departure  with  oonvoy  have  relation  n*!^'^^ 
to  the  custom  of  trade  and'  the  orders  of  Government,  and 
should,  therefore,  receive  a  liberal  construction,  (r) 

^Hence,  where  goods  were  insured  ''  at  and  from  London  *609 
to  St.  Sebastiemi  in  Spain,  warranted  to  depart  with  cowvopfor 
Ae  vojfoge^^^  and  no  oonvoy  was  appointed  directly  to  St. 
Behastian,  but  the  ship  sailed  under  a  convoy  appointed  from 
apUhead  to  BUboaj  with  the  trade  to  Bilboa  and  St.  Sebas- 
tian, it  was  held  that  sailing  with  this  convoy  was  clearly  a 
ai^eient  c<»npliance  with  the  warranty ;  for  it  vras  sailing 
with  a  convoy  appointed  by  government  as  a  sufficient  pro> 
taction  for  ships  insured  from  London  to  St.  Sebastian ;  and 
the  court  accordingly  held  the  underwriter  liable,  though  the 
aliip  was  captured  in  sailing  between  Bilboa  and  St.  Sebas- 
tian, after  the  convoy  had  left  her.  (s) 

If  it  be  according  to  the  usage  of  trade  in  any  particular  V^^  ^^^^jf^!^ 


of  voyage,  that  the  ships  insured  on  it  instead  of  going  ofuiide  thattM 

under  a  ^ed  convoy,  should  proceed  by  relays  of  convoy,  [3^  ^adet  a 
from  stage  to  stage,  their  domg  so,  in  pursuance  of  the  usage,  ^fSd^oSoA 
will  be  a  sufficient  compliance  with  a  general  warranty  to  by  refai^of con- 
depart  or  sail  with  convoy,  or  with  convoy  for  the  voyage,  ao  » sufficieat 
Hence,  where  a  ship  insured  from  Cadiz  to  Amsterdam,  with  wurani^. 
a  warranty  to  mU  with  convoy  for  the  tfoyage^  sailed  from  cbmn'^Pwk 
Cbd£r  to  the  Downs  with  one  convoy,  intending  to  proceed  3.  MwShidl 
Himce  to  Amaierdan^  with  another,  Lord  Kenyon  held  this  to  m  Im.  374. 
be  •  oompUaooe  with  the  waminty.  (/)  l^'^t^ 

So,  where  it  appeared  that  the  commander  of  the  convoy  detachedbytiie 
at  St.  Kitt*s  sent  a  frigate  to  Tortola,  to  bring  up  the  ships  tbeooavoyvte. 
from  thenee,  with  orders,  if  they  got  a  certain  way  nor^ward,  blSoir  te?e^  ^ 

tiwuaailHif 
(r)  1i  Aiiiley  •.  nafl;  a  Bm.  4  ML       (f)  De  Qwey  v.  Clftggett,  Puk  on  Im. 
lli.  V06.Sthed.    Hanhall on  lot.  974. 

(f )  DVgvJBP «.  Betwiok,  S  H.  B.  ffl! 
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WurantytoMdi  to  go  Straight  for  Enghnd,  it  was  held  that  a  ship  insured 
withowivoy.^  ,,  ^^^  Tortola  to  London,"  with  a  warranty  ''to  mluA 

th»vM^:\  convoy  for  the  vayage^"  had,  by  the  usage  of  the  West  Imdm 

Sliil*  wiy'to^  trade,  sailed  with  convoy  for  the  voyage  when  she  sailed  fron 

join  comrojr,  Tortola  with  the  frigate ;  for  the  frigate,  under  the  eircnai- 

gati»,8he  will  Stances,  was  the  convoy  from  Tortola.    It  was  consequeiicly 

beJriog  aw8^  held,  that,  haviiq;  afterwards  dropped  astern,  and  kat  tke 

^^^S^  frigate,  she  was  justified  in  bearing  away  direct  for  EnglaDd, 

^  •  "tSTre^  without  endeavoring  to  join  the  rendeevous  at  St.  Kit^s,  or 

dasfOQi,arie-  #to  retum  to  Tortdbsi,  neither  of  which  ports,  indeed,  as  die 

^learanoe.  evidence  showed,  could  she  have  made.  («) 

Gi^l^sfarahau  Upon  the  same  principles  the  following  case  was  decided 

on  Ins.  373.  ^p^u  ^  stipulation  for  return  of  premiuor :  — 

^     ^^^  ^.  In  the  year  1799,  from  the  number  of  privateers  off  the 

So,  vpoa  ft  tUp*  y  r  A 

uiatioQ  for  le.  coest  of  Portugal,  Lord  St.  Vincent,  who  was  then  oommand- 
l^hun  ia^  A  ing  in  those  seas,  finding  himself  unable  to  affinrd  separate 
Swi^oSpSJto  to  convoys  to  England,  from  the  several  ports  oa  the  octal, 
Lt^)  ^^  ^  directed  a  sloop  and  cutter  to  bring  up  the  trade  from  Oporto 
voy  bom  the  to  Lisbou,  from  whencc  it  was  to  proceed,  together  widi  fts 
^^»  it  wL  °  Lisbon  trade,  under  a  larger  convoy,  to  Engkiul.  Uodcr 
h^wSed  with  ^h^  uncertainty  caused  by  this  arrangement,  the  owneis  ol 
convoy  witUo    ^^e  g^jp  Ceres,  which  was  then  at  Oporto,  effected  an  ia* 


the  meening  of 

thjtstipuiayoa,  surauce  on  her  *'  at  and  from  Oporto  to  Lynn,  with  Ifter^ 
Qnm-io  with?  to  proceed  and  sail  to,  and  touch  and  stay  at  any  porte  <■ 
lS?i^erw  places  whatsoever  on  the  coast  of  Portugal,  to  join  convoy 
^de  f^  ^^  particularly  at  Lisbon,  at  the  premium  of  twelve  guineas  per 
Oporto  to  Lis-  cent,  to  return  6^  if  the  Cares  sail  with  canvojffrom  ike  amd 
upon  the  dis-     Of  PortugoL  and  arrive." 

u^el^^tkl  '^he  Ceres,  thus  insured,  saQed  with  the  sloop  and  cstler, 
raehl  ^  lS-  ^'^"^  OpcNTto  foT  Lisbon  *,  but  ill  the  way  thither  the  fle^  of 
boD,  running  at  which  shc  wss  onc,  was  dispersed  in  a  storm,  and  she,  jodf- 
u^  without  ing  for  the  best,  ran  for  England,  and  arrived. 
^h^c^at  I^  was  contended  for  the  underwriters  that  the  assured,  m- 
Attdtey  v.  Duff  ^^'  ^^^  circQmstances,  was  not  entitled  to  a  retnra  of  pt^ 
2  to.  ^  Puu/  mium,  as  the  Ceres  had  not  sailed  vritk  amooi§  from  ike  amd 

of  Portugaly  within  the  meaning  of  the  policy. 

Lord  Eldon,  however,  at  Nisi  Prius  and  the  Court  af 

Common  Pleas,  on  motion  for  a  new  trial,  held  that  afae  M 


(»)  ManniBg  9.  Oirt,  ^  b.  VKS^  Mar-    henelf  aotjoned 
•haU  OA  Ids.  373.    It  ii  otherwise  if  the    questofit.    Hibbertv.  Pl«oii,  3 
ahip  aaib  with  a  ve«ei  of  war  which  has   334. 
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so  sailed :  for  the  only  fair  interpretation  of  the  policy  was,  Warraniytosaa 
that  the  assured  should  have  the  benefit  of  it,  even  though  ^    convoy. 
the  ship  sailed  from  Oporto  witkotU  convoy  ;  but  that  if  she 
sailed  from  Oporto,  which  is  on  the  coast  of  Portugal,  vnih 
convoy,  then  there  should  be  a  return  of  premium,  (v) 

*A&T.  4.  The  Ship  must  have  SaUing  Instructions.  *  611 

§  224.  Sailing  instructions  are  written  or  printed  directions,  what  an  ^'bi^j^^ 
delivered  by  the  commanding  officer  of  the  conv<^  to  the  JJJ^jJfT/'*'^ 
several  masters  of  the  ships  under  bis  care,  by  which  they 
are  enabled  to  understand  and  answer  signals,  and  to  know 
the  place  of  rendezvous  appointed  for  the  fleet,  in  case  of 
dispersion  by  a  storm  or  enemy. 

As  it  is  obvious  that  no  vessel  can  have  the  full  benefit  of  Unless  ob-  . 
convoy  without  these  instructions,  they  are  in  general  consi*  i^ty  to  ^^^ 
dered  essential  to  a  sailing  with,  convoy,  and  it  may,  there-  ^^J^'JISd" 
fore,  be  laid  down,  as  a  general  rule,  that  unless  they  are  ^i^- 
obtained,  the  warranty  is  not  complied  with,  {w) 

The  ship,  without  such  sailing  instructions,  may  be  said  to 
be  under  the  auspices  o(  a  ship  of  war,  but  she  catmot  be 
said  to  be  sailing  under  her  convoy,  (x) 

Yet  althoQgh,  as  a  general  rule,  a  ship  must  obtain  sailing  xbey  need  not 
instructions  in  order  to  comply  with  a  warranty  to  aail  with  ^e^Jw^te 
convoy,  it  is  not  indispensably  necessary  that  they  should  be  obtained  at  the 
obtained  in  every  case,  and  at  all  eventSy  at  the  place  of  rendez*  vous ;  but,  if 
vous,    "  If  the  ship  insured  be  at  the  place  of  rendezvous  SbouM  be  ^; 
within  the  time  appointed  for  the  sailing  <rf  the  convoy,  but,  exciiM"!^*' *** 
from  any  misfortune,  from  stress  of  weather,  or  other  circum«  on;«»'>on  so  H> 

"^  '  ,  '  obtain  them,  it 

stances,  the  master  have  been  absolutely  prevented  from  ob«  must  be  clear 
faining  his  sailing  instructions,  and  he  depart  with  the  con-  baa  ma^de  e^ei^ 
voy,  this  shall  be  deemed  a  sailing  with  convoy.    Bat  then  ^^^^todo^w. 
be  must  take  the  earliest  opportunity  to  obtain  bis  sailing  in- 
structions." (y) 

<^  It  is  clear,"  says  Lord  Eldon,  ^'  that  a  ship  is  not  bound 


(tr)  Audley  9.  DaiT,  9  Bos.  9l  PuU.  111.  {x)  finierigOD,  chap.  vi.  twot  4.  rd.  i. 

This  case  was  decided  oa  the  Oonvoy  p.  171.  ed.  1827. 

Acts.  (y)  Per  Bailer,  J.  in  Webb  v.  Thomp- 

(w)  Per  Lord  Mansfield  in  Hibbert  v:  son,  1  Bos.  6e  PqH.  6. 
Pigpott,  Park,  694.  8th  ed.  and  Bfanhal 
on  Ids.  375.    3DoagL224. 
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Wamnty  toHdi  to  obtain  sailing  instructions  at  the  place  of  rendezvous,  ai  ail 

wi    eoBroy.^  ex>e:nJU  ;  (for  the  commander  of  the  convoy  may  refuse  them 

till  the  fleet  is  out  at  sea) :  but  if  they  can  be  obtained  by 

due  diligence,  be  is  bound  to  obtain  tbem."  (z) 

612*  ^Hence,  where  a  ship,  ^'  warranted  to  sail  with  convoy" 

^^^^^^    from  a  given  port,  was  waiting  at  that  port  before  the  arrival 

Yoy  is  complied  of  the  coQvoy,  and,  on  its  arrival,  without  any  loss  of  time, 

captain  has       Sailed  out  and  joined  the  convoy,  but  was  prevented  by  the 

^erioo^dn  badncss  of  the  weather,  which  was  then  blowing  a  gale,  from 

them  on  joining  mttiniT  sailinff  ordeTs,  and  was  captured  before  she  could 

ooovoy ;  nut        o  o  o  »  r 

has  been  pre-     obtain  any,  Chief  J.  Lee  held,  that  as  the  captain  had  dene 

ing  8o  by  the      c vcry  thmg  m  his  power  to  obtam  saihng  orders,  this  was  a 

weaiher!^^    departing  with  convoy,  (a)    "  The  very  ground  of  decision 

Ctew'Vsir     ^  ^^^  case,"  says  Lord  Eldon,  "  was,  that  there  was  no  de- 

12W   '  iauU  in  the  master,  and  that  no  activity  of  his  could  have 

procured  sailing  instructions,  which  he  was  prevented  firom 

procuring  before  the  loss  of  the  ship  by  the  roughness  of  the 

weather."  (i) 

8cs  where,  in         Where  Sailing  instructions  are  applied  for,  and  refused,  at 

taia\  utmo?    the  placc  of  rcndesvous,  by  the  commander  of  the  convoy, 

tbemf  tbey^ue^  the  court  are  bound  to  hold  that  they  are  so  refused  for  the 

refused  by  the    benefit  of  the  trade  which  is  to  be  protected  by  the  convoy : 

commodore.  ^ 

Yerdon  v.  and  if  the  ship  were  at  the  place  of  rendezvous  in  time,  and 
on  Ins.  bih  ed.  the  Captain  used  all  due  diligence  to  procure  them,  his  sailing 
^^'  without  them,  under  such  circumstances,  will  not  amount  to 

a  breach  of  the  warranty  to  sail  with  convoy. 

Thus,  where  the  ship,  on  her  arrival  at  the  rendezvous, 

found  the  convoy  under  saUj  and  the  captain  sent  on  board 

one  of  his  men  for  sailing  orders,  which  were  refused,  bat 

the  commodore  said,  "  Keep  ofiy  I  will  take  care  ofyou^^^  and 

the  ship  was  lost  that  night,  Chief  J.  Lee  held  that  she  was 

under  convoy,  (c) 

If,  however,  Where,  however,  it  appears  that  tbe  Caiilure  to  obtain  sail- 

^MuSn^ia^ea,  ^^S  Orders  is  owing  to  the  ship's  being  too  late  to  obtain 

uoe^^eliuis^  them  at  tbe  place  of  rendezvous  in  the  regular  course,  or  to 

(«)  Per  Lord  Eldon  in  Anderson   v.        (e)  Yerdon  9.  Wilmot,  Paik  on  Ins  696, 

Pitcher,  2  Bos.  dc  Pull.  171,  and  see  8th  ed.    Abbott  on  Shipping,  311.  Mi  ed. 

MusfaaUonIns.381.  and  see  the  observations  of  Mr.  Msrriisa 

(0)  Yictoriaty.  CleeveatN.  Pr.  2Str.  onthecase.    Ins.  378, and  of  Lord EUoa 

19S0.    Abbott  on  Sh^ping^  311. 6lh  ed.  m  Anderson  9.  PHoher,  2  Bos.  4b  PolL 

{h)  AnderKNi «.  Pitcher  2  Bos.  dc  PnU.  170,  111. 
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the  captain's  want  of  due  diligence  in  making  all  pomble  w«rruityto«fl 

efforts  to  obtain  tbem  before  she  sails,  then,  though  the  ship  — 

*lictually  saib  under  the  protection  of  the  convoy,  and  obtains  ^  obute  «ai. 
her  sailinsr  instructions  the  day  after,  yet  this  will  not  be  a  mginstrucuoiis 

°        ,  J  1  J  at  Ihe  place  oC 

compliance  with  the  warranty.  ({2)  reoidesvoua  be- 

fore tailing,  Uui 

is  a  Ueach  of 

Art.  5.  The  ship  must  depart  tcUk  Ihe  Comoy^  and  continue  ^UShSSlUyr^ 
vriih  U  till  the  end  of  the  voyage^  unless  separded  bj/  necessity,    ^"ig^  ^^^^ 

next  day. 

§  22S.  If  the  ship  by  negligence  and  delay  in  getHngr  nnder  pacb^  Boi. 
weigh  at  the  same  time  with  the  convoy,  lose  the  benefit  of  ^  ^^'  ^^- 
its  protection  at  the  outset  of  her  voyage,  though  lor  ever  so  JStMSer* *** 
short  a  time,  this  is  a  breach  of  the  warranty  to  depart  with  J**^J^j^ 
convoy,  and  the  policy  is  void.  waitantytoMfl 

Thus,  where  the  ship,  in  spite  of  signals  to  get  under  Tayi(?«. 
weigh,  did  not  sail  till  two  hours  after  the  convoy,  this  was  FukfaoT^sui 
held  a  clear  breach  of  the  warranty,  (e)  « Inl.'fflo**** 

Although  the  ship  may  have  got  under  weigh  with  the  V^^^^'j^' 
eonvoy,  yet,  if  owing  to  the  negligence  or  misconduct  of  the  so  as  to  be  de- 
master,  she  loses  her  position  in  it,  so  as  to  be  thereby  pre-  p^ecUoa  of 
Tented    from   ever  afterwards  enjoying  the  benefit  of  its  SSa^of  Uie 
protection,  the  underwriters  will  be  discharged.  ^^*"^  ***  ^ 

Thus,  where  a  ship,  which  had  obtained  h^  sidling  in-  ^. 
structions,  and  got  under  weigh  in  proper  time,  was  Icept  TbompMiir 
standing  off  and  on  for  five  hours  after  the  convoy  had  sailed,  jj^agi;  ^ 
waiting  for  the  master,  who  was  on  shore,  and  by  this  means 
lost  her  position  in  the  fleet,  and  was  never  afterwards  able 
to  come  up  with  the   convoy  before  she  was  lost,  ^-  Lord 
Kenyon  held  that  this  was  not  a  compliance  with  the  war- 
ranty to  sail  with  convoy.  (/) 

Not  only  must  the  ship  depart  with  convoy,  but  she  must  Not  oaiy  most 
also  continue  with  it  during  the  whole  voyage   for  which  withcwivoy, 
convoy  is  appointed,  unless  separated  from  it  by  irresistible  ^unae"wiUi  h 
and  unavoidable  necessity  :  the  meaning  of  the  warranty  only  J^^^^ii^ 
is  that  the  ship  shall  keep  company  with  the  convoy  during  wpanu'ed  by 
the  whole  voyage,  if  possible ;   an  unavoidable  separation  er,  or  other  ua- 

(i)  ▲ndanoQv.Pilehsr^SBos.  d^PuU.  Musfield  ia  a.  D  1764,  Parte  on  Ins.  707. 

104,  a  case  to  which  the  leader  may  be  Sihed.    Blanhall  on  Ins.  980. 

referred  for  a  full  expositkn  of  the  whole  (/)  Waltham  e.  Thompsoo  at  N.  P- 

aofaieot  ef  mttmg  imtnusiom.  a.  d.  1801,  MarsbaU  on  Ins.  361. 

(s)  Taylor  v.  Woodness,  before  Lord 
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Wamintrtosan  therefore  is  no  breech  of  this  warranty.  If,  however,  the 
wi  convoy.  ^1^.^  \i^ye  been  thus  separated  from  the  ocmvoy  by  a  Yiokat 
ToiZbie  Storm,  or  other  overbearing  necessity,  the  master  ought  to 
cnmiy;  and  ia  nse  every  possiUe  endeavor  to  rejoin  it  at  the  earliest  oppor- 
maste^rastm  tunity,  and  if  he  neglect  to  do  so  die  nnderwrileis  will  be 
SrJ5^«S^    discharged,  (g-) 

conyuy  at  the         NotwithstaDdioiT  a  Nidi  Prins  decision  of  Mr.  CThief  Justice 
tunity.  Lee  to  the  contrary,  the  better  opinion,  if  not  the  established 

^^convov  for  ^^^^™^  secms  uow  to  be,  that  a  warrairty  to  sail  or  depart 
the  voyage  is     with  coHvov  is  satisfied  by  the  ship's  havinir  onoe  sailed  with 

■uriicient  to  rat^  -^  -.l       r  *l         i  r  j^ 

ify  the  wurnin-  convoy  for  the  voyage,  either  from  the  place  of  rendesvouB^ 
ward^wpanT  <^  ^^^  P^^  o{  clesranee,  and,  consequently,  that  if  by  stress 
li^XiwB*™'   ^  weather,  or  other  unavoidable  necessity,  she  be  separated 
t»ok,  ^^^    from  convoy,  and  driven  back  either  to  her  port  of  clearance, 
aecond  time,      OT  any  Other  poTt,  for  repairs,  her  sailing  thence  a  second  time 
Lain^r.^^'  Without  convoy  will  not  discharge  the  underwriters:  the 
ver,5Tauiit.     contrary  decision   would    practically   impose  great  incon- 
venience and  hardship  on  ship-owners,  who  would  thus  be 
obliged,   whenever  a  ship  was  driven  back  by  stress  of 
weather,  to  support  the  crew  till  the  next  convoy  sailed,  and 
even,  in  many  cases,  to  re^victual  the  ship ;  not  to  mentioo 
the  destruction  of  perishable  commodities  which  would  pro- 
baUy  be  caused  by  the  detention.  (A) 
Under  a  wai^         If  a  ship,  ^'  Warranted  to  sail  with  convoy  for  the  voyage," 
^^h^coovoy,  if  arrives  at  the  appointed  place  of  rendezvous  too  late  to  join 
{^  ra^iiftSToIT  *®  convoy,  this  is  a  breach  of  warranty  which  is  fatal  to  the 
convoy,  the       policv,  and  the  effect  of  which  is  not  done  away  with  by  her 

warranty  ia  bro-  »^        "^ '  •'  ' 

ken,  thoug^hshe  sailing  after  the  convoy,  and  overtaking  it  before  loss,  (t) 
!!^ertake  it  be-       That  this  is  the  Isw  in  case  of  a  warraxAy  to  sail  with 
fore  lota.  eonvoy  admits  of  no  dispute  ;  but  it  is  different  with  r^aid 

there  »  only  to  a  mere  undertaking  to  sail  with  convoy,  although,  even  in 
to  s^^thc!^  *such  case,  it  is  not  a  sufficient  excuse  for  not  joining  convoy, 
^^-  that  the  ship  had  been  prevented  doing  so  by  the  state  of  the 

(^)  Jeffrey  v.  Legendra,  3  Lev.  320.  S.  atraction  of  the  Convoy  Acts,  coanael  ad> 

C.  Gartli.  SM.    S  Salk.  443.    1  Shower,  teiUed  and  the  oourl  aaaumed,  that  am 

320.  Bailing  with  convoy  waa  sufficieot  under 

(A)  The  N.  P.  deciaioQ  referred  to  ia  a  warrofUf  to  sail  with  convoy.     See  ea- 

Mortice  v.  Dinom,  cited  in  Selw.  N.  P.  peciaily  the  aignment  of  Beat,  Seijt,  p. 

vol.  ii.  p.  1017.  9th  ed.  which,  however,  51,  and  the  judgment  of  Oibbi^  3,pp.S^ 

muat  now  be  considered  ovemiled  by  the  54. 

case  of  Laing  v.  Glover,  5  Taunt  43,  in  (i)  Gale  v.  MMbell,  2  Manh.  S97. 
which,  though  it  waa  decided  on  the  con- 
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weather.     Thus,  wbero  wines  had  been  insured  on  board  a  WarwrnytoaM 
ship  bound  "  from  Oporto  to  London,"  wbich|  by  the  bill  of — 


l^  was  stated,  to  be  about  to  sail  with  convoy^  and  the 
ship  having  been  detained  for  some  hours  after  the  r^t  of  the 
fleet  at  Oporto,  was  afterwards  unable  to  get  up  with  convoy, 
owing  to  the  state  of  the  weather,  this  was  held  no  excuse 
for  sailing  without  convoy  {j ) ;  though,  on  its  appearing  that 
the  detention  of  the  ship  was  owing  to  the  shipper  of  the 
wines  not  sending  all  the  pipes  alongside  in  time^  such  ship- 
per was  held  to  have  no  claim  against  the  shipowner,  in  re- 
spect of  loss  of  returns  of  premium  to  which  he  would  have 
been  entitled  had  the  ship  sailed  with  convoy,  {k) 

So,  on  a  representation  that  a  ship  will  sail  with  convoy,  ^^^JJ^*?*  ^^ 
whereby  the  plaintiff  was  induced  to  put  his  goods  on  board,  voy  is  a  eum- 
this  promise  is  complied  with,  if  the  ship  follows  the  convoy  ^^^^a  j»- 
and  joins  it,  so  far  as  to  prevent  the  plaintiff  from  maintain-*  {batship  will 
ing  an  action  against  the-  owner  for  a  loss  from  another  cause  ^  ^^  ^^ 
after  she  has  joined  ;  but  not  from  consequential  loss  caused  answer  to  an 
by  the  failure  to  sail  with  convoy,  as,  where  the  shipper  oi  freighter  for  tha 
the  goods  has  been  induced,  on  the  strength  of  such  repre*  ^^^^^  ^ 
sentation,  to  insure  them  with  a  warranty  that  the  ship  would  5^,5[m7to^ 
depart  with  convoy,  by  breach  whereof,  owing  to  the  ship-  ""^ij^JJJ*?.'"" 
owner's  default,  he  has  lost  the  fruits  of  his  insurance.  {I)        on  Uw^iih  of 


The  cases  that  have  been  determined  on  the  construction  tjon 


ChriMw«. 


of  Uie  convoy  acts  will  be  considered  in  the  chapter  upon  the  p{{^T 


illegality  of  the  Bisk,  under  the  head  of  voyages  illegal  as  in  q^^'\^|^ 
contravention  of  the  convoy  acts. 


^BOT.  Y.  Of  Ike  Warranty  of  NendralUijh  and  the  different       m  g^g 

Breaches  thereof • 

Art.  1.  Form  and  Meaning'  of  the  Warrant  ofNeidralify. 

§  236.  During  the  long  maritime  wars  that  grew  out  of  ^SSiMof tha 
the  French  Revolution,  it  became  very  important  for  under-  warranty  of 
writers  to  ascertain  whether  the  ship  or  goods  insured  were  "^    '  ^' 


Origin  and  oU 
ject  of  the  war* 

O)  SamidencM  «.  Boilier,  4  Camp.       (t)  ChriitiB  «.  DitchaU,  Paake*!  Add.  ^,^'^' 
04,  note.  CaM^  141,  per  Load  KanyoL  ^' 

(i)  Masalhaens  «.  Bnabar,  4  Camp.  0^ 
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Form  and 
meaning  of  the 
warraDtry  of 
neutrality. 


Meaning  of  a 
warranty  of 
neutrulity  ia, 
that  the  ship 
must  not,  dur- 
ing the  continu- 
ance of  the  risk, 
forfeit  her  neu- 
trality by  the 
misconduct  of 
those  on  board. 


««w»^.  if  BOt 

Mtotaat  owned 

or  properly  doo- 
mnented  at  the 
outset  of  tiw 
risk,  or  in  the 
ooursBofit 
guilty  of  any 
violation  of 
neutrality,  this 
is  a  breaon  of 
wafranty. 

617  • 


HaUe  to  hostile  captUFe ;  and,  in  order  to  avoid  the 
thereof,  it  came  to  be  customary,  in  every  case  where  the 
assured  wished  to  insure  his  property  as  nentral,  for  the  m- 
detwriters  to  require  him  to  warrant  his  ship  or  goods  lo  be 
neutral  property.  This  purpose  was  usually  effected  by  in* 
serting  in  the  policy  the  words  ^warranted  neutral,"  or 
^*  warranted  neutral  property,"  or  sometimes  without  any 
formal  clause  of  warranty,  by  describing  the  ship  or  goods  as 
of  a  neutral  nation,  as,  "  an  American  ship,"  "  a  Daae,"  "  t 
Swedish  brig,''  &c.,  which,  as  we  have  akeady  seen,  was 
held  to  have  the  same  effect  as  an  express  warrentyof 
neutrality,  (m)  ^ 

The  meaning  of  a  warranty  of  neutrality  is  not  only  diat 
the  ship  or  goods  shall  be  nentral-owned  at  the  time  the  poli- 
cy is  effected,  but  that,  cufar  as  depends  on  the  conduct  ef  ikt 
nssured  w  his  agmts^  they  shall  be  neutral  to  the  purpose  of 
being  proteded  on  the  iH)yage  ;  *  and,  therefore,  that  the  ship 
shall  be  navigated  according  to  the  law  of  nations ;  and  also 
be  furnished  with  all  the  documents  and  papers  which  are  the 
evMenoes  of  her  neutrality,  and  <^  her  observance  of  the 
regulations  of  those  international  treaties  to  which  she  is 
bound  to  conform,  (n) 

If,  th^efore,  when  the  policy  was  effected,  the  ship  or 
goods  were  not  owned  by  persons  either,  politically  speaking, 
the  subjects  of  a  neutral  country,  or  having  the  commereki 
character  of  subjects  of  such  conntiy ;  ot  if  the  ship  were  not, 
*at  that  time,  properly  documented  as  a  neatral  riiip,  this  will 
be  a  breach  ab  initio  of  the  warranty  of  neutrality  (o) :  so 
also  if  in  the  course  of  the  voyage  the  ship  violate  the  laws 
of  blockade,  or  vesist  the  right  of  search,  or  in  any  other  way 
conduct  herself  illegally  as  a  neutral  ship,  so  as  to  forfeit  her 


(M)0aiwff«.  Ob«galt,8Bo«.de;P«U.       (ii)ManbBlloiiIiia.4tO.    iPbOiptcB 
201.    Lothian  9.  Henderaoo,  ibid.   499.    Ins.  368. 

Baring  v,  Christie,5  East,  996.  (o)  Baring  v.  Claggett,  3  Bos.  9it  PoQ. 

911. 


1  See  anM,  579,  and  cases  in  notes ;  Waiter  v.  Bethnne,  2  Brevard,  453. 

A  policy  was  efiected  on  goods  *'  warranted  the  property  of  the  assured,  all  Ameri- 
*  This  was  beid  to  ba  a  warramy  that  the  property  was  aeulra),  as  the  Uailed 
States  were  neutssl  at  the  time  whsn-the  policy  was  effected.  Jenla  v.  ITaikft,  1 
Caines,  60. 

*  See  Clevdand  v.  Union  Ins.  Co.  8  Maaa.  906. 
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charaeter  of  neutrality,  this  is  equally  a  breach  of  warranty,  Form  and 
which  frees  the  underwriter  from  all  liability  on  the  policy.  I^nnf^of 

The  warranty  of  neutrality,  however,  only  means  "  that  °^"^^*'^^' 
things  beyond  the  control  of  the  assured  stand  so  at  the  bo^er^mean 
time,  not  that  they  shall  conUwue  so : "  if,  for  instance,  at  the  that  iheatsured 

'  -^  '  '  or  his  property 

time  the  policy  is  made,  the  property  warranted  neutral  be  are  to  cuaUnue 
really  and  truly  owned  by  parties  who  are  then  neutrals,  it  out  the  nak  oc 
will  be  no  breach  of  warranty  if  these  parties  become  ene-  hfL^^TSturo^ 
mies  instead  of  neutrals,  by  the  subsequent  iMreaking  out  of  JJ[k^by"t1»in. 
hostilities  between  the  state  of  which  they  are  subjects  and  surer  in  every 

__  DOllCV 

that  in  which  the  policy  is  made.  The  assured  warrants  that 
the  ship  and  cargo  are  neutral  when  ike  policy  is  effected^  he 
does  not  warrant  that  they  shall  continne  so  at  all  events  dur- 
ing the  whole  period  of  the  risk.  The  risk  of  future  war  is 
undertaken  by  the  underwriter  on  every  policy,  (p) 

In  fact,  the  assured  by  inserting  a  warranty  of  neutrality 
in  the  policy,  only  pledges  himself  that  the  neutrality  of  the 
ship  during  the  risk  shall  not  be  forfeited  by  any  acts  or 
omissions  of  himself  and  his  agents ;  he  does  not  and  cannot 
stipulate  for'  the  continuance  of  a  state  of  neutrality  over 
which  he  himself  has  no  control. 

Art.  2.  Breach  of  Warranty  by  want  of  Neutral 

Oianership. 

§  227.  All  property  warranted  neutral,  must  be  at  the  com-  ah  property 
meacement  of  the  risk,  and,  as  far  as  depends  on  the  assured  ^I'^usu,^^* 
or  his  BeeatB.  must  continue  to  be  till  the  end  of  it  neutr€U^  ""^'  "^  ^^^ "? 

*^  depencM  oa  th6 

otrnerf--*  that  is,  must  belong  to  those  who  either  by  birth  or  awunxi,  must 
domicil  are  for  commercial  purposes  neutrakf.  (q)  uol^waJS^^ 

^Having  elsewhere  discussed  the  question  as  to  what  con-       *  618 
stitutes  neutrality  for  commercial  purposes,  it  will  be  sufficient 
in  this  place  shortly  to  recapitulate  the  principal  points  as  to 
neutral  ownership. 

The  great  principle  is  that  all  men  take  their  commercial  Domicii  and 
diaracter  from  the  place  of  their  domicil.    "  All  persons  who  neutral  l^ntry 
reside  and  carry  on  business  in  a  country,  reaping  the  advan-  ***'^'^'*'jj?  ***"' 

ip)  Eden  v.  Parkiaaoo,  Dougl.  732.       (9)  Woolmer  «.  Muilmaii,  1 W.  BI.  427. 
(«),  the  S.  P.  waa  ruled  in  Salonoci  9.    S.  C.  4  Buir.  1419. 
Jobnaon,  Park,  716, 8ih  ad.  and  confirroiri  * 

in  Tyaon  v.  Oamey,  3  T.  ftap.  477. 
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Breaches  of  the 
warranUr  — 
want  of  neatral 
ownemhip. 

meicial  pur- 
poaea,  tMU^h 
tin  party  so  re- 
akitngancl  Uad- 
iag  be,  by  birth 

an  aliea  enemy. 
Tabbav.  Ben> 
delack,4  Eflp. 
207. 


Ihonghthe 
party  so 
inganil  trading 
be  bf  birth  and 
aUegianoe  an 
alien  anamy. 


If,  however,  an 
enemy  move  in- 
to the  neatral 
country,  jCo- 
granu  Mo,  he 
shall  not  ac- 
quire the  neu- 
tral character. 


619* 

All  property  ^ 
connected  with 
a  commercial 
establishment  in 
a  hostile  coun- 
try is  hostile, 
whatever  may 
be  the  birth  or 
domicil  of  its 
owner. 


tages  of  its  trade,  and  contributing  to  its  wellbeing,  iDUst,  fat 
the  purposes  of  trade,  be  considered  as  belonging  to  that 
country."  (r) 

Thus,  where  a  ship  ^'  warranted  American,"  appeared  at 
the  time  the  policy  was  ejflfected  to  have  belonged  to  a  man 
who,  though  a  native-born  American,  had  married  an  Bnglbh 
woman,  settled,  and  was  carrying  on  business  in  England, 
where  for  the  last  year  he  bad  resided  with  his  family  without 
quitting  it ;  the  Court  held  that  this  ship,  though  documented 
as  an  American,  was  not  in  fact  an  American-owned  ship 
within  the  true  meaning  of  the  warranty,  or  so  as  to  be  pro- 
tected by  the  American  flag  (s) :  on  the  other  hand,  property 
belonging  to  the  bcnrn  subject  of  a  beUigerent  state  will  be 
considered  as  neutral-owned,  within  the  meaning  of  a  war- 
ranty of  neutrality,  if  its  owner  be  residing  and  carrying  on 
his  trade  in  the  peutral  state  at  the  time  the  policy  was 
ejflfected.  (t) 

It  has  been  solemnly  decided,  however,  in  the  United 
States,  and  no  doubt  would  be  so  held  in  this  country  that 
a  man  cannot  acquire  a  neutral  character  for  the  purposes  o( 
commercial  protection,  or  so  as  to  make  his  property  neutral 
property  by  leaving  a  hostile  and  establishing  himself  in  a 
neutral  country,  flagrante  bello.  (u) 

*Wherever  a  man  may  reside,  and  whatever  political  char- 
acter he  may  have  by  birth^  whether  enemy,  neutral,  or  ally, 
yet  if  during  war«time  he  keeps  up  a  commercial  establish- 
ment in  a  hostile  country  either  alone  or  in  partnership,  all 
property  connected  with  such  commercial  establishment  is 
liable  to  hostile  capture,  and,  therefore,  not  neutral  within  the 
meaning  of  a  warranty  of  neutrality,  (v) 

If,  however,  he  carried  on  business  both  in  the  belligerent 


(r)  Per  hacA  Kenyon  in  Tabbs  a.  Ben- 
delack,  4  Esp.  100. 

(«)  Tabba  «.  Bendelack,  4  Esp.  207. 
8.  C.  3  Bos.  &  PuU.  207.  A  strong  case, 
as  it  appeared  that  the  plaintiff  had  an 
mtnmusrw&rundi  to  America  in  thatveiy 
ship  on  the  termination  of  her  then  voy- 
age. See  also  Wilson  v.  Marryatt,  8  T. 
Rep.  31.  M'Connell  a.  Hector,  3  Bos.  & 
Pull.  113.  The  Indian  Chief,  8  Rob. 
Sep.  12.    Tfab  Anna  Catherina,  4  Rob. 


Rep.  107.  The  President,  5  Bobc  Rep. 
277. 

(0  M'Gonnell  a.  Bector,  3  Bos.  APolL 
113.    The  Emanud,  1  Rob.  Rep.  249. 

(«)  tThe  Dos  Heimanos,  2  Wheaton, 
76. 

(v)  The  Vigilantia,  1  Rob.  Rep.  1. 
The  Susa,  2  ,Rob.  Rep.  251.  The  Port- 
land, 3  Rob.  Rep.  41.  The  rule  is  the 
same  in  the  Um'ted  States;  see  flhe 
Indiano^  2  GallisoB,  268w  The  Antama 
Joanna,  1  Wheaton,  19. 
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and  in  the  neutral  country  and  resided  in  the  latter ^  then  Breaches  of  the 
whatever  may  be  his  national  character  by  birth,  his  property  wanTof  neutral 
connected  with  his  trading  establishnoent  in  the  neutral  coun-  ^^°*^"*^'P- — 
irp  will  be  neutral  to  the  purposes  of  protection  against  hos-  eveTcoauected 
tile  capture,  and  therefore  within  the  meaning  of  the  war-  ^l|IlJi,,h^d!f 

It  has  been  decided  in  the  United  States,  and  apparently  country  is  nea- 
on  sound  principles  of  law,  that  in  order  to  satisfy  a  warranty  er  be  domiciled 
of  neutrality,  the  property  warranted  neutral  must  be  toholly  ma^ilio  hive** 
owned  by  neutrals,  and,  therefore,  if  a  belligerent  be  inter-  neM^irthe**""" 
ested  in  any  part  thereof,  though  merely  as  cestid  que  trust,  enemy  country. 
this  falsifies  the  warranty,  (x)  STteHemS 

It  is  not,  however,  requisite  that  the  whole  cargo  should  be  ^l^J^^ 
neutral-owned,  unless  it  be  all  the  property  of  the  same  per-  But  not  necet- 
son  and  all  protected  by  the  policy  which  contains  the  war-  ^J^  of  which 
ranty  of  neutrality,  {y)  "^^^ 

If  the  property  which  is  the  subject  of  the  insurance  be  in  Property, 
transitu  or  in  a  course  of  consignment  from  a  vendor  to  a  owned,  Is  yet 
vendee,  it  would  not  be  sufficient  in  order  to  comply  with  a  J^^  "be 
warranty  of  neutrality  that  the  property  should  be  neutral-  t^'j^'^^na.* 
owned  at  the  conunencement  of  the  transitus,  for  if  it  be  tion,  in  pursu- 

ftnce  of  e  con* 

consigned  by  neutral  owners  to  a  hostile  destination  in  pur-  tract  of  sale 
suance  of  a  contract  made  during  war,  it  is  by  the  rule  ™***«"**™« 


"War. 


*of  English  law  liable  to  hostile  capture  while  in  transitu,       •  ggQ 
The  hostile  nature  of  its  destination   affects  its  character 
from  the  conmiencement,  and  works  a  forfeiture  of  its  neu- 
trality. 

The  rule  here  is,  that  neutral  property  going  to  be  de- 
livered in  the  belligerent  country  and  under  a  contract  to 
become  the  property  of  the  belligerent  immediately  on  arrival, 
if  taken  in  transitu  is  to  be  considered  as  belligerent  property 
unless  the  contract  was  made  in  time  of  peace  and  without 
any  contemplation  of  war.  (z) 

Even  though  it  be  specially  agreed  between  the  neutral 

(vf)  The  Portland,  3 Rob.  Rep.  41  The  (y)  Barker  v.  Blakes,  0  East,  283.   See 

Herman,  4  Rob.  Rep.  228.    The  Jooge  S.  P.  in  t  Livingston  v.  Maryland  Ins. 

ClasRina,  5  Rob.  Rep.  297.  Comp.  6  Cranch,  274,  and  t  Bayard  v. 

(2)  t  Murray  v.  United  Ins.  Comp.  2  Massachusetts  Fire  and  Mar.  Ins.  Comp. 

John.  1«S,  cited  1  Phillips  Ins.  310,  and  4  Mason,  256.    1  Phillips  Ins.  370,371. 

eee  also  t  Galbrahh  p.  Grucie,  ^  1  Wash.  '    (t)  The  Sally,  3  Rob.  Rep.  300.  note. 

C.  C.  219.    Gould  V.  United  loa.  Co.  2  Vrow  Mafgaretfaa,  1  Rob.  Rep.  330.  The 

Cainee,  7a  >  Jan  FVederick,  5  Rob.  Rep.  128. 
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of  die  consignor  and  the  belligerent  consignee  that  the  goods  shaD 


want 


oTiietotni  be  at  the  risk  of  the  former  until  delivered,  this  will  not 

^ —  prevent  them,  in  contemplati<m  of  English   law,  from  he- 

S*tbe!rUk^     coming  from  the  moment  of  the  contract  belligerent  pro- 

MifBfy.  All  such  agreements  are  held  to  be  fraudulent,  and  if  tbej 

could  operate,  they  would  go  to  cover  all  belligerent  property 
while  pa<9sing  between  a  belligerent  and  neutral  country, 
since  the  risk  of  capture  would  be  laid  alternately  on  the 
consignor  or  consignee,  according  as  the  one  or  other  hap- 
pened to  be  neutral,  (b) 
Bm  goods  On  the  other  hand,  it  is  also  established,  though  in  ap- 

tiie-owned  at     parent  inconsistency  to  the  principle  of  the  last  rule,  that 
^iJl'^'^^'^  goods  which  are  hostile-owned  at  the  conunencement  of  the 
■MDou^ftlSiiH?  ^ransi^u^t  do  DOt  acquire  a  neutral  character  by  a  neutral  da- 
acter ofBratrai.  Unalion ;  the  principle  assumed  in  ihit  case  is,  that  property 
BeutnU  dttSia-  which  has  a  hostile  character  at  the  commencement  of  the 
oontract  of  sale  Tisk  canuot   change  that  character  while   it  is  m  tranntUi 
BMde  ■  time  of  go  as  to  protcct  it  from  capture.     If,  therefore,  the  goods  of 
a  belligerent  are  contracted  during  war  to   be   delivered 
621  *       ^  a  neutral  country,  they  continue  belligerent  until  so  de- 
livered, (c) 

The  rule  in  short  is,  that  if  either  neutral  goods  are  ship- 
ped with  a  hostile  destination,  or  hostile  goods  with  a  neutral 
destination,  by  virtue  of  any  contract  made  during  war,  both 
alike  are,  by  the  law  of  nations,  as  understood  in  this  country, 
liable  to  hostile  capture,  and  neither,  therefore,  are  neutral 
within  the  meaning  of  a  warranty  of  neutrality. 

Art.  3.  Watd  of  Neutral  Origin. 

Diecoiooiai  ^  228.  Not  Only  must  property  warranted  neutral  be  neu- 

Slem^though   tral-owucd,  but  if  it  consistB  of  colonial  produce,  it  must  be 
i^ylnlSgirf  ci^^  of  neutral  origin,  or  last  shipped  for  its  destination 

dinetjrom  vJb 

daring  war, 

Uable  to  iMxtfle  (a)  The  Aliaa.  3  Bob.  Bep.  290.  Phil.  Ins.  9^3;  and  as  *<vJolatia«  a  todi- 
es) Tl»  ooorts  in  New  Yoffc  dissent  mental  law  of  nations."  S.  C.  in  ector, 
from  this  rale  altogether,  and  their  judges  2  Gowen,  56.  1  Phillips  Ins.  374. 
bsve  declared  it  lo  be  latber  *<  a  rale  of  (c)  The  Sallf  ,  3  Bob.  Rq>.  300.  The 
political  expediency,  than  of  intematiooal  Atlasi  ibid.  299.  Tbe  Anna  Catheraia,  4 
law."  tDe  Wolff  a.  New  Toik  Fira-  Bob.  Bep^  107. 113. 
's  Ins.  Coinp.  20  John.  214,  cited  1 
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from  a  neutral  port.    The  produce  of  a  belligerent  colony,  Braachesof  the 
though  owned  by  a  neutral,  is  if  skipped  directly  from  the  ^^Il^of  neutnl 

colony  to  the  mother  country  during  war  time,  liable  to  ^I^^ 

hostile  capture  {d) ;  and  the  same  consequence  follows  if  it 
be  contracted  for  by  a  neutral  in  contemplation  of  war  {e) ; 
but  if  the  produce  in  such  case  be  delivered  before  the  declar- 
ation of  war,  it  is  neutral.  (/) 

If,  however,  the  produce  be  owned  by  neutrals,  and  ex-  ^^ forkf 
ported  from  the  hostile  colony  to  a  neutral  country,  it  is  i^^J^SSu^aS!* 
neutral  both  during  its  exportation  to  the  neutral  country 
and  its  subsequent  re-exportation  thence  to  a  belligerent  one. 

The  question  in  such  cases  always  is,  whether  there  has  ^^^  J^  * 
been  a  banA  fide  importation  into  the  neutral  country,  or  a  neutral  port 

ai  to  wtisiy  ft 

whether  the  whole  transportation  from  the  colony  to  the  warranty  of 
mother  country  is  one  entire  voyage,  {g)    If  such  produce  ^^^     ^' 
have  been  brought  into  the  ports  of  a  neutral  country  and 
be  there  loaded  on  board  the  ship  inunediately  on  arrival, 
^without  having  been  previously  landed  on  the  neutral  shore ;       *  622 
this,  especially  in  the  absence  of  any  distinct  proof  as  to  the 
hostile  origin  of  such  produce,  will  be  enough  to  satisfy  a 
warranty  of  neutrality. 

Hence  where  an  insurance  was  effected  on  ship  and  cargo  Partofprodooe 
*'  warranted  a  Dutch  ship^  and  the  goods  Duich^  and  not  laden  board,  witboot 
m  any  French  port  in  the  West  Indies^^^  it  was  held  that  this  ^^u«!>^Uttd 
warranty  of   neutrality  was  not  forfeited  by  proof,  that  J^^^^wrot 
although  the  bulk  of  the  cargo,  which  consisted  of  produce^  ^^eit  ^^ajrranty 
was  shipped  on  board  the  vessel  from  St.  Eustatia,  one  of  the  tbe  absence  of 
I>idch  West  India  Islands^  yet  that  part  of  it  was  put  on  board,  itBbostii?^rigiA. 
without  having  been  previously  landed  at  St.  Eustatia,  out  of  ^^w^'^sia 
barks  supposed  to  come  from  the  French  islands.  (A)     Lord 
Mansfield  said,  that  this  was  settled  to  be  the  same  thing  as 
if  they  had  been  landed  on  the  Dutch  shore,  and  then  put  on 
board  afterwards,  in  which  case  there  would  have  been  no 
color  for  seizure. 

So  landing  the  produce,  and  paying  the  duties  upon  it  at  Landing  pro- 

the  intermediate  neutral  port  previous  to  its  transhipment /d^  paying  du- 
ties on  it  at  the 
neutral  port, 
satiflAed  the 
{d)  The  Phsnix,  5  Rob.  Rep.  20.  {g)  See  Beieni  v.  Rocker,  1  W.  Bl.  warranty,  bat 

(«)  The  Rendsberg,  4  Rob.  Rep.  121.  313.  merely  touch- 

The  Jan  Frederick,  9  Rob.  Rep.  128.  (A)  Berant  v.  Rucker,  1  W.  Bl.  813.  ^^x^^ 

(/)TheyrowAnnnCatherina,5Bob.  See ilw The PoUy, 2 Rob.  Rep.  36L  wfllnoc 
Rep.  161. 


6S4 


OV  SXP&BBS  WABBANTIBS. 


Breaches  of  tbe  from  thence  to  the  mother  country,  was  held  by  Lord  Stoweil 
want  oi^eutral  to  be  sufficient  to  break  the  continuity  of  the  voyage  (rom 

^*^'^' the  colony  to  the  mother  country  so  as  to  legah'ze  thetraBSi^ 

tion  (t)  ;  but  merely  touching  with  such  produce  at  the  neo- 
tral  port,  and  there  paying  a  nominal  duty  will  not.  {j) 

Abt.  4.  WaiU  of  proper  Documents  and  Proofs  of  NeatoSti. 


Principal  docu- 
moots  and 
proofs  of  nation- 
al  character  re- 
quired by  the 
WW  of  nations. 


623* 


The  flag. 


The  passport, 
or  sea-letter. 


§  229.  In  order  to  be  neutral  within  the  meaning  of  tk 
warranty,!,  e.  in  order  to  be  protected  against  hostile  captoie, 
the  ship  must  be  furnished  with  all  those  documents  and 
proofs  of  the  neutral  character  of  herself  and  her  cargo, 
which  she  ought  to  have  on  board,  either  by  tbe  general  niks 
of  the  law  of  nations,  or  by  the  regulation  of  any  iaterai- 
tional  treaties  to  which  she  may  be  bound  to  conform.^ 

*The  principal  documents  and  proofs  of  neutrality  which 
the  law  of  nations  requires  in  every  neutral  ship  are  as 
follows :  — 

1.  The  flao  :  this  is  the  most  obvious  badge  of  tbe  i» 
tional  character  of  the  ship,  and  by  tbe  law  of  nations  the 
ship  is  liable  to  be  considered  as  belonging  to  the  nation  in- 
dicated by  its  flag.  (A;)  A  ship,  therefore,  that  is  warranted 
neutral  must  bear  no  other  than  the  flag  of  a  nation  that  was 
neutral  at  the  commencement  of  the  risk  ;  and  a  ship  war- 
ranted of  any  given  national  character  must  bear  no  othei 
flag  than  that  of  the  nation  to  which  the  warranty  relates. 

2.  The  PASSPORT,  sea  brief,  sea-letter  or  pass  :  this  is  a 
certificate  granted  directly  or  indirectly  by  the  supreme  powa 
in  the  neutral  state,  giving  permission  to  the  master  of  tke 
ship  to  proceed  on  the  voyage  proposed,  and  declaring  that 


(f )  The  Poll]r,  3  Rob.  Rep.  361.  be  carefuHy  bome  in  miad  than  it  •  calf 

Ij)  The  Essex,  5  Rob.  Rep.  365.     The  the  ship  which  thus  take*  As  OMttaad 

Maria,  ibid.  369.    Tbe  WiUiam,  ibid.  349.  character  from  the  flag  or  pa9i»  arf  tke 

(i)  The  Success,  1  Doddon,  131.     The  ST^^odi.     The    Vrede   Scboitys*  5  **- 

Yrow  Elizabeth,  d  Rob.  Rep.  2.    It  must  Sep.  S. 


»  Coolidge  9.  N.  York  Fireman's  Ins.  Co.  14  John.  314;  Higgios  «.  U¥etn»*.W 
Mass.  106 ;  Barker  v.  Phoenix  Ins.  Co.  8  John.  307;  Goixt;.  Sew.  1  John.  C»*^  5* 
Blagge  V,  N.  York  Ins.  Co.  1  Caines,  549 ;  Smith  v.  Delaware  Ins.  Co.  3  Waah.  C  «.- 

127. 


WmAHfT  Oir  KSBtBAUfT. 

while  on  Midi  Toy^e  tbe  ship  »  onder  the  protedioii  of  the  BiMi^ntoCtiM 
nentral  state.  (/)  wi7^rapi 

Tbis  doemnent  is  iudispensably  necessary  to  the  safety  c{  uSSiy, 
every  neutral  ship  (m) ;  nor  is  any  vessel  permitted  to  disown  ^ 
the  national  character  which  is  ascribed  to  her  therein,  (n) 

Tbe  form  of  tbis  important  docnment  is  Aeqoently  and 
▼arionsly  ^ven  in  tbe  commercial  treaticB  oentraeted  between  • 
different  states,  and  must  therefwe  vary,  of  eourse,  in  each 
partaeular  ease. 


Usually  it  speciies  tbe  name  and  residence  of  the  captain }  ^  <wmI  ten. 
the  name»  property,  desoripticm,  tonnage,  and  destination  of 
the  ship ;  tbe   nature  and  quantity  of  the  cargo ;  the  pkoe 
from  whence  it  comes ;  its  destination,  ^ce» :  hut  no  general 
rule  can  be  laid  down  on  these  points. 

*In  New  York,  owing,  apparently,  to  the  hngnage  of  one       a  634 
of  their  statutes^  which  assumes  the  distinctiott,  a  difference  has  ^?>"*S^**^i^ 

the  State  of 

been  held  to  exist  between  a  passpari  and  a  tea^lMtr^  the  New  York  be- 


latter  term  being  confined  to  a  mere  cerHfietUe  of  oumer"  lil^l^^!!^ 
9kip  (o),  but,  generally  speaking,  both  terms  have  the  same  ^^' 
ionport. 

3*  The  REOtSTBR  OR  CBRTIFICATB  OF  RBGI8TRT  is  alsO  an  tm«  The  legirter^  o 

portent  document  under  this  warranty,  as  it  shows  to  whom  ^^fLirf.^ 


ter. 


and  to  wbat  port  a  vessel  belongp^  and  being  certified  by 
some  officer  of  the  customs,  bears  with  it  a  certain  stamp  of 
public  authority.^ 

It  is  not,  however,  afaaolutely  neeessary^  in  order  to  a  com-  Not  of  afawiate 
pUanoe  with  the  warranty,  that  the  ship  should  be  furnished  der?piove  ^ 
with  this  document,  if  i^e  possesses  others  from  which  her  ■««>»  o^i^ao- 
aeutral  character  may  be  decisively  ascertained  :  thus  in  the 
United  States,  where'  a  ship  warranted  neutral,  had  a  jeo* 

(i)TheY%JkuitJa,  lEot.Bep.ll.  Hw  («)  Tbe  Vlgihtiilit,  1  Bob.  Rep.  U. 

Yiede  ScOiottya,  d  Bob.  Rep.  6  aele.  This  does  not  apply  to  tbe  ^enlv.    Tbe 

^  See  6  Wheat  App.  13,  06,  forfornM  of  Elinbeth,  d  Rob.  Bep.  3.    The  Yieede 

8ea  LetleiB.  y  Scholty»,  ibid.  9. 

(«»)  Manhaa  m  1m.  410,  chieg  Hob-  (e)  t  tMeght  v.  Biaefender,  1  Join.  199. 

■er  de  la  Saisie  dot  Bapfiamiiiia  neutral,  Sfeght  e.  Hartabora,  8  JoImi.  fi31,  oiled  is 

pert  ii.  0.  3.  f  id.  vol.  I  p.  243.  1  PfaiUipe  on  Ina.  378^  379. 


1  Ifr.  Joitioe  Thompson,  ci  N.  Yoik,  remailn,  that  the  legirter  of  the  ship  k  the 
only  doennent  neoenary  to  be  on  bonfd,  in  older  to  eomply  with  the  wanaaty  ot 
national  chnracter,  in  time  of  onirenal  peaoe.  Catlet  e.  PaeiSo  ins.  Co.  1  Fatee^ 
C.  C.ISM. 

YOL.  L  $1 


bat  BO  rtgukr^  Av  wat  bdd  lo  be  m  svffieieal  compli* 
anoe  with  the  warraniy.  (  p) 

4.  The  MIX  or  saub  may  alto  be  of  amporteoee,  as  a  proof 
of  aatMMnlity,^  especially  where  the  ship  appeals  to  be  boelilo* 
boilt,  in  <Nder  to  show  thai,  althoi^  she  be  ao,  yet  abe  hai 
beeo  either  porcbssed  by  the  neutral  htfctrtj  or  captured,  sod 
l^aUy  eoodeouiad  and  sold  to  the  neutral  <;^,  the  dedsia- 
tioB  of  war.  (4) 

5.. The  MUSTEB'SOLL,  or  rttt  deqmpage^  is  of  great  me  ia 
asoertaiBiBg  a  ship's  natiooal  character,  as  it  contains,  not 
aaly  the  oaoMs,  ages,  Jce.,  but  alto  Ikeplae^  ofbtrtkot  every 
peison  of  the  ship's  oompaoy.  (r) 

&  The  cBABTBB*rABTr,  as  it  serves  to  aotheolieate  amay  of 
the  facts  on  which  the  proof  of  neutrality  most  rest,  oogfal 
always  to  be  found  on  board  chartered  ships.  {$) 

7.  The  hg^bookj  it  fiiithfoUy  kept,  is  imperteat  with  the 

same  view,  and  so  is— 

fi25  *  *S«  The  BOX  or  hkalth,  which  is  a  certificate,  property 

The  uiof        aathenticated,  that  the  ship  comes  from  a  place  where  no  ia> 

fectious  distemper  prevails,  and  is  thus  incidentally  evideaos 

of  oamershipu 

Ph»a  ofte        0.  Proofs  of  ike  natwmal  eharoder  of  Ike  eargo^  as  wh 

Vlttre^^r^  VOICB8,  BOAS  Or  LADmO,  CKBTiriCATBS  OT  OBKUN,  tui.^ thcSS 

are  all  of  importance,  as  proofs  of  the  neutral  character  of 

the  goods  warranted  neutrsl : '  the  certificate  of  origm  was 

geamlly  deemed  Jigcemflrjf  during  the  ooatinuanoe  of  the  last 

war,  in  order  to  prove  that  the  goods  were  the  subject  of 

legal  traaspcvt. 

Tk0  want  of         Upou  the  subjsct  of  thcsc  documents  it  may  be  observed 

Smments        gsBemlly,  that  though  the  want  of  some  of  these  papers  may 

iS'Sn^A^  ^  token  as  strong  presumptive  evidence,  yet  the  want  of  none 

te  SSinli^^"^  ^  ^^^  singly  amounts  to  concbmoe  evideuoe  agmast  a  ship's 

neutrality. 

{p)  tBarinr  v.  Phoenix  Iim.  Comp.  8  (r)  Rid. 

JehBioii,  807,  cited  1  PhiHips  « Int.  888.  (tf) 

(f )  HanhsU  on  lumnnoe,  411. 


I  aMAbbou81upp.(8tkAai.«d.)8,mDolm;  <Mv,Ea^lm,Co,AMaamtin; 
3  KmI,  (3d  ed.)  190, 131. 
•  Soe  Qfiiilth  «.  Ina.  Co.  gf  N.  Amer.  5  Binner,  464. 


All,  in  fact»  thftt  the  warranty  of  neutrality  reqoires  is,  that  Forfeirare  or 
the  property  should  be  owned  in  compliance  with  the  war^  hi^BcheBof  tiw 
ranty,  and  be  furnished  with  the  tisiml  documents  of  national  ^'"^^y- 
ehameter  {i) ;  t.  e.  doenment*  of  aome  deacription,  sufliciently 
•nthenticated  to  prove,  beyond  a  reasonable  donbt,  that  the 
property  is  neutral,  as  warranted,  (u) 

To  this  extent,  however,  a  warranty  of  netitral  property  is 
an  engagement  that  this  proof  shall  accompamf  the  property, 
and  be  forthcoming  whenever  its  neutral  character  is  called 
m  qnestion  ;  since,  if  it  be  not  ready  to  be  prodneed,  the 
ael  is  liable  st  least  to  deknHaHj  if  not  to  forfeiture. 


^  280.  The  same  principles  which  apply  to  the  proofs  of     j^. 
nationality,  required  by  the  general  law  of  nations,  ere  eqnally  mvpeiai  mmSm 
applicaUe  to  those  required  by  the  express  rules  which  ^^^^'^^^rjth 
modem  nations  have  introduced  into  the  commercial  treaties  b#*^'«lIS^ 
which  they  have  mutually  contracted.  *»*  ofw^tkm. 

By  the  treaty  of  1778  between  France  and  Americai  it      •  626 
was  agreed  that  ships  belonging  to  either  state  "  fmust  be/ur*  ^,72JJ^^ 
nuked  ^wiih  sea-letters  or  passports^  (to  be  made  out  hi  the  9^  were 
form  annexed  to  the  treaty,)  ^^  expressing  the  name,  property  p^!^"^ 
fmd  Ainft  of  the  ship,  as  also  Ute  name  and  place  of  habUalioH  ^jL^^  Miy*^ 
of  (he  master  or  eommandtr.^  S5?w^t£uir 

A  ship  and  goods  being  insored  ''  from  London  to  Oueni-  '^^ **^ 
aey,  and  from  thence  to  the  coast  of  Africa,  &c«,  ^^  warranM  xStn  exiJtinr 
American  properiy,^^  it  was  proved  that,  while  this  treaty  was  Fraooe  aod^uL 
in  force,  and  a  war  going  on  between  this  eoantry  and  r^^.  pj[|^ 
France,  the  ship  had  sailed  Arom  London  to  Ooemsey  with-  7  T.  aitp.  loa.' 
oat  any  passport,  as  required  by  the  treaty,  bat  that  when 
abe  sailed  from  Guernsey,  and  from  that  time  until  she  was 
captured  by  a  French  privateer,  she  bad  such  passport  on 
board,  and  exhibited  it  to  the  captain  of  the  privateer  at  the 
time  of  her  capture* 

On  this  state  of  facts  Lord  Kenyon  and  the  Court  of 
King's  Bench  held,  that  although  the  ship  having  bad  her 
peasport  on  board  when  ^e  was  takeui  ought  not  to  have 
been  condemned  as  priae,  yet  the  warranty  of  neutrality  was 
broken,  by  ber  having  sailed  from  London  to  Guernsey  with* 


mL  ^fsoslai. 


ForMMoT     out  ft  pcMport,  M  required  by  the  treaty,  for  by  so  doing  Ae 
Smcfaet'or  Um  Subjected  herself  to  the  risk  of  deierUiony  if  not  of  coofisce- 

^^*™°^' tioDy  whereas  the  warraoty  that  she  was  an  American  conU 

not  be  fulfilled  unless  throughout  the  whole  amne  of  the  toj- 
age  she  was  entitled  to  all  the  inimuBities  of  an  Americaa 
ship,  (v) 

"  The  ship/'  said  Lord  Kenyon,  '^  under  thia  wananty, 
was  not  only  not  to  be  liable  to  risks,  arising  froaa  ber  noC 
being  AmerietOi  Vf<3fp^y%  but  she  mu  noi  U>lm  Uable  to  am9 
mamvtmenct  cr  tmpediment  arising  from  her  not  being  tn  ike 
condiUon  reqmred  by  ike  ireaiy  wik  France.^^  (w) 


8o»  wbiM  ^  The  following  case  shows  the  strictness  with  which  the 
boiiMicxMUr  courts  will  exact  a  compliance  with  the  letter  of  the  treaty- 
qvJMdVtM^  regulations.  * 

Sttiiw  V.  Ok^  ^^  ^^  mxtM  treaty  of  1778  it  will  be  obserred  that  Ae 
@Sf  stu^s^  seo-fetfer  is  required  to  express  ^'  ike  name  and  place  of  kor 
dfiuii  ^biiaUan  of  the  master  or  oommanderJ^  A  ship  inanred  m 
ffgjM  Bngland  and  ^^  warranted  American/'  had  a  sea-letter  ran- 
ning  as  follows:  ^p—  *^  Permiiion  has  been  granted  to  Gveotga 
Dominic,  masler  of  ike  skip  catted  ike  MomU  Vernon^  of  Iks 
iaam  of  Philadelphia^  of  the  burden  of, ''  ice.  The  court 
held  that  the  name  of  the  town  in  the  sea-letter  must  neceasa- 
rily,  from  its  collocation,  be  referred  to  the  «jk^,  and  not  to 
the  master ;  and  that  the  warranty  of  neutrality  was 
quently  forfeited  by  the  ship's  not  having  a  sea-letter 
quired  by  the  treaty,  (x) 

In  the  same  case,  as  it  appeared  that  the  owner  of 
had  not  been  naturaliaed  in  America,  and  his  ship  con« 
sequeotly  had  not  acquired  the  privileges  conferred  upon 
registered  ships  of  the  United  States  by  the  Amwican  nav* 
igation  act  of  1792,  the  court  held  that  the  ship  on  this 
ground  also  was  not  '*  American,"  within  the  meaning  of  the 
warranty,  (y) 


(v)  Rich  9.  Paiker,  2  Eep.  615.  S.  C.  Atvanlef  did  oot  know   of  the  Act  of 

7T.Bep.  701  Ccmgnm at  VBOi, gMmg  wemeh mat e^O^ 

(w)  In  7  T.  R«p.  70S.  tkd  to  a  legnter,  but  AacncM  owned. 

(«r)  Baring  v.  Clai^gett,  S  Bot.  dc.  PtdL  all  the  advantages  of  natknal  pcuectioa. 

901.  (beibre  liord  Alvanley),  and  8.  C.  1  Phillips  on  Ins.  3B4,  note.    He  certaialy 

in  error,  6  East,  396.  (before  Lord  EUen-  did  not ;  for  Baring  v.  Qaggett  was  oolf 

boroagh).  deeided  in  1802,  and  the  ship  which  was 

(fr)BariBg  V.  Clatgea»SBot.fc  P«ll.  tbBSiftsertarthawaRBMyhadbecacip- 

201.  Chief  J.  Kent  snpposM  that  Lofd  tured  six  years  before^  in  ITM. 


^  231.  Bet  although  it  k  (bus  requisite,  in  erder  to  comply  FMMtwecr 
with  a  warranty  of  neutrality,  that  a  ship  ahookl  be  furnished  b^oh«of  the 

with  all  doctiments  required  by  treaties  between  her  own  and  ^"'"°^^' 

fMher  states,  the  same  rule  does  not  apply  to  those  marine  reg*  ^"^^ipij^os 
slations  and  ordinaoees  whieh  foreign  states  take  upon  them«  with  treaty- 
selves  to  make  in  time  of  war,  contrary  or  in  addition  to  the  thus  stncUy  en- 

bw  of  nations.  wim  rale  does 

Questions  of  neotrality  are  to  be  dcdded  solely  with  ref*  ^^^''J^^ 
arence  to  the  general  law  of  nations,  sobjeot  only  to  such  ^*°^  ^^^!S^ 
alterations  and  modifications  therein  as  may  have  been  in*  pendeotiyinadB 
troduoed  by  treaties  muiually  agreed  vpon  between  the  state  j/tioM  of  war, 
to  which  the  ship  belongs  and  other  powers.^  fy  t^^cdlolby 

The  warranty  of  neutrality  imposes  no  obligation  whatever  j^J^II^^*^ 
^on  the  neutral  ship-owner  to  furnish  himself  with  every  doo-      *  g28 
vment  that  the  belligerent  powers  may  reqnire  by  their  own 
frwate  ordinance,  wuancUimed  by  mtemaUomd  fftat^j  as  evk» 
dences  of  neutrality. 

To  reqnire  such  eompliance,  indeed,  would  obviously  be 
most  unjust,  as  the  assured  would  (hereby  in  many  cases  be 
<leprived  of  his  indemnity  for  the  want  of  documents,  oi'  the 
necessity  of  which  he  may  fairly  be  presumed  to  be  ignorant, 
and  which  it  may  not  be  in  his  power  to  procure. 

In  no  case,  therefore,  will  the  want  of  such  documents 
•mount  to  a  forfeiture  of  his  neutrality,  (x) 

Art.  5.  Engaging  in  privileged  colonial  or  coasting  Drade 

•     of  ike  Enemy. 

§  232.  A  wananty  of  neutrality  implies  that  the  ship  shall  A  warnatyoi 
be  conducted  on  the  voyage  with  strict  regard  to  the  rules  piieaiMvirai 
which,  as  a  neutral,  she  ought  to  comply  with  :  hence,  if  she  SbeKfim  bro-* 
engages  in  any  trade,  or  is  guilty  of  any  conduct  which  by  u^y|^\i||2Sa|c^ 
the  rules  of  war  renders  her  liable  to  hostile  capture,  this  is 
n  breach  of  the  warranty  of  neutrality. 

Thus,  engaging  in  the  privileged  cokmial  or  coasting  trade 

(s)  MoyiMv.  Walter,  a.  d.  1782,  before  BniiHai  v.  Lewis,  ibid.  404,405.  MUrd 
Lofd  Mansfleld,  MarshaH  en  loa.  402.  v.  Bdl,  &  T.  Rep.  434.  Birdv.  Appldoa, 
See  atoo  hii  lematka  on  that  ease,  and    Ibid.  AB.    Price  v.  Bell,  1  Bast,  MS. 


1  Smith  V.  Delaware  Ina.  Co.  3  Waib.  C.  C.  Vtl. 
68* 


«r     ^  the  enemy --^amaktiiig  or  dutmyiog  papen — resistiDg 
of  te  the  righl  of  seardi  —  ▼icdating  the  kwe  of  htoekade  **Me 

all  80  many  farfiettiMres  of  neutrality  and  breaches  of  the  war* 

ranty.  We  will  oontider  theee  in  their  order ;  and  firrt,  of 
engaging  in  Ae  frivUeged  colamal  or  eoattimg  trade  af  ike 
€M€ai)fy  ta  ttntf  of  wor* 
Bide  of  rm  By  the  laws  of  nations,  as  understood  and  interpreted  la 
this  country,  the  following  ride  (frequendy  eaHed  the  rule  of 
1756)  has  been  firmly  estaUisbed  aa  a  principle  of  our  laws 

629  •      ^  '^•'• 
irjkifarwvft      If  dmrimg  ioaranaUral  Aip or  cargo  be  engaged  at  aM§ 

^!S^^^JI^^  ^branch  of  the  eolomal  er  eoatiimg  trade  of  ike  enaay,  wUek 

mNii^^^  h  fu4  open  to  for eignereim  time  of  peace,  hUeonJImed^iona^ 

ookNMior  tfse  smblecis  by  the  fimdamemtal  lame  of  the  rtate — radk  aftijp 

nfthc^omr,  ^^  ^"^^  ^09e  their  charaekr  of  neytraUtjfj  and  become  liable 

whbta  dorinr  ^  kcetik  caoinre.  (a\ 

k^'oTtb^  This  rule  stands  on  two  grounds,  1.  That  the  nentral  by 

iD]r>  mte,  Id     thus  acting,  interposes  to  reliere  the  enemy  from  the  con^ 

jecii,  u!?  h  a     ditiou  to  wbich  the  other  belligerent  bad  reduced  him^  and  to 

^^^^!^i^f      that  extent  depriTcs  that  belligerent  of  the  advantage  be  had 

BMMosor  Um  gained ;  2.  That  the  nentral  employed  in  a  trade  reserved  by 

"^  the  enemy  to  his  own  subjects,  identifies  himself  with  that 

enemy,  and  assumes  his  character:   in  the  words  of  Lord 

Mansfield,  '^  if  a  neutral  ship  trades  to  a  French  colony  with 

all  the  [Nrivileges  of  a  French  ship,  and  is  thus  adopted  and 

naturalized,  it  must  be  looked  on  as  a  French  ship,  and  is 

liable  to  be  taken."  (b) 

This  rule  was  uniformly  acted  upon  by  Lord  Stowell 
throughout  the  whole  course  of  the  great  maritime  wars  of 
The  Tttie  b  the  French  Revolution,  from  1792  to  1815. 
^^1^^^^^^^  There  can  be  no  doubt,  that  if  ship  or  goods  warranted 
^^Ttid^ ^  neutral  were  to  engage  in  such  trade,  the  warranty  wooM 
tweea  the  coio-  bc  broken,  (e)  The  rule,  however,  is  confined  to  cases  in 
ooontry  of  Um  which  the  trade  is  carried  on  directly  by  neutral  ships,  between 
^*  the  enemy's  colony  and  the  mother  country ;   and  does  not 

extend  to  cases  in  which  the  produce  of  a  hostile  colony  is 

(a)  The  rale  iillnDlyfletabliafae4;BBe  («)  In  Beieai  v.  Backer,  1  W.  fit.  314. 

The  Inuneouel,  2  Bob.  Bep.  186;  end  eee  Fianoe  being  then  at  war  wilb  Uwooen- 

eapecialiy  1  Kent's  Cooim.(dUied.}  81  ->86,  try,  F^mekf  m  this  peragreph  m  equive- 

wbich  contains  an  able  exposition  of  the  l^it  to  beUigerenU 

whole  doctrine,  together  with  a  reference  (r)  Berens  r.  Bucker,  qmi  wmpta, 
to  the  American  anthorities. 


hfmAfide  iropcMrted  into  a  neulral  country,  and  is  thence  re*  Forfeitareor 

....  ^       *  neuiFUitv  ana 

exported  into  the  mother  country.  breachea  or  the 

Hence,  where  a  cargo  eonsistlng  of  Spanish  colonial  pro-  ^*'^°'^'   ,   , 
dace  was  imported  from  the  Havannah  in  an  American  ship  of  l^enmy? 
into  the  United  States,  and  after  being  landed  and  duties  ^^  ^/^^ 
paid,  was  re-exported  in  the  some  ship  into  Spain,  Lord  tni  port,  and 
StoweU  held,  that  landmg  the  goods  and  papmg  the  duties  was  ed  to  the  eoe- 
*^  sufficient  test  of  the  banA  fides  of  the  transaction ;  that  the  ^amiyt  this 
eontinuity  of  the  voyage  between  the  cokmy  and  the  mother  {^'f™  ^ 
country  was  thereby  broken,  and  the  trade  legaliased.  (d)  *  630 

But  merely  iauehing  at  the  neutral  port  and  paying  nom-  AKter,inh» 
iaal  duUea  there,  was  held  by  the  same  judge  to  be  a  mere  touehMd  paf 
evasion,  and  not  sufiicient  to  exempt  the  voyage  from  the  ^e  Mutr? 
charge  of  a  direct,  continued,  and  unlawful  trade  between  the  p^*^ 
hostile  colony  and  the  mother  country,  (e) 

The  question  in  fact  in  all  cases  is  one  of  intent.    Did  the  The  qneation  ■ 

(mo  oi  intent. 

smimus  imporiandi  terminate  at  the  intermediate  port,  or  look 
to  an  ulterior  one  f  Was  it,  under  the  circumstances,  a  band 
fide  importation  ending  at  the  intermediate  port,  or  a  mere 
contrivance,  to  cover  the  original  scheme  of  the  voyage  to  an 
aherior  port  ?  This  is  the  true  principle  of  the  cases.  (/) 

This  rule  was  uniformly  repudiated  by  the  United  States  Tbta  mie  ii  noc 
throughout  the  whole  of  the  last  war,  bnt  Chancellor  Kent  uiSjted  stausa: 
intimates  the  possibility,  that  if  the  United  States  w«re  ever  cTk^u^  ^' 
themselves  to  be  engaged  in  a  maiitime  war  with  an  enemy 
who  threw  the  whole  of  his  colonial  or  coasting  trade  into 
the  hands  of  enterprising  neutrals,  they  might  be  indueed  to 
feel  more  sensibly  than  they  had  hitberto  done,  the  weight  of 
the  arguments  of  foreign  jurists  in  favor  of  the  policy  and 
equity  of  the  rule,  {g) 

Art.  6.  Carrying  simukOed  Papers  ^^  eomeeoHng  w  destrcy" 
ingpafers — attempting  to  disguise  BdUgerent  Goods  as 
Neutralj  S^c* 

(  233.  Carrying  simulated  papers,  without  leave  expressly  g|7»s  <mw* 
given  in  the  policy  so  to  do,  is  a  ground  of  capture  and  con-  thoagTSmay 
damnation,  and,  therefore,  of  course,  a  breach  of  the  warranty  for  t^^'por- 

poaeaykancw 
(^Th6Ptolly,2Eob.Adm.Rep.ail.  (/)  PwSirWBLOtwittaTheWIIIam.  "jj?"^"*^ 
<«)  Th«  Bwex,  S Hob.  Rep.  905.    Tb*    6Rob.  Rep.  949.  '' 

Maria,  ibid.  aeo.  U)  1  Keot'a  Comm.  (Ah  •d.)  84,  SI 


of  wliJilj  {k)z^  ikii  kco,  etea  tboogh  it  may  be  napo^- 
sible  wiiboot  sodi  papers  to  ewry  <m  the  pr<ipo8ed  trade,  (t) 

80,  cMijMig  iWi^Y'iiiM  popen  has  been  held  io  the  United 
Slaica  to  he  a  baMth  of  this  warranty.  Thus,  where  in  an 
■Haraoee  oa  gooda  ^  wananled  Ameriean  property,^  eerlaia 
papen  iclalittg  to  a  Hwmi  shiprnent  were  eonccaled  hi  a 
cbA  oa  bcMvd,  aod  were  reimed  to  in  a  letter  written  ia 
aympathetk  ink,  and  they  were  soefa  altogether  as  to  throw 
a  myHery  over  the  ahipmeot — this  was  held  to  amount  to  a 
hreaeh  of  the  warranty,  (j) 

80  it  has  been  held  in  the  United  States,  apd  apparently 
OB  sound  prineiples,  that  an  attempt  to  df9guise  belligerent 
goods  as  neutral,  and  carrying  them  as  such,  with  the  real 
nt  the  neutral  cargo,  is  a  breach  of  the  warranty  of  neutrality, 
and  will  avoid  the  pcriicy  as  to  the  whole  of  the  nentnd  cargo, 
though  if  the  same  goods  had  been  taken  on  board  as  enemy's 
goods,  and  so  duevnantod  and  repreaenled,  the  only  eSbel 
would  hare  been  to  expose  ikem  to  confiscation,  without  ibr* 
feiture  of  neolrality  as  to  the  rest.  (J^  * 

Cooeealing  papers  material  for  the  proof  or  preserva- 
tion of  neutral  character,  justifies  a  hostile  deteotion  and 
carrying  into  port  for  adjudication ;  and  on  this  gronnd 
it  has  been  laid  down  in  the  United  States  by  Mr.  C9i. 
J.  Maffshali,  that  the  ooncealment  of  the  ship's  papers 
will  generally  amount  to  a  breaeh  <tf  the  warranty  0^  neih 
traUiy."  (0 

The  jpottaljflu  or  d!i»<rtid6m  of  papers  is  a  stiU  m 
Yated  circiwnatance  of  suspicion,  and  may  be  anflbsieDt  to 
kfer  that  tha  ship  or  goods  are  eoemy's  property  without 


(A)  See  Honwyer  e.  LopbiagtoB,  19  Hnrie  k  JcduwoB,  3M,  ciled  m  1  Phfliipi 

fcrt,48.  OiMPell  V.  FiiM,  Ml.  10.   Sdl  tns.  ». 

•.  Bronfiad,  ibid.  364.  {Jk)  f  Pb«eaix  Iqs.  Camp.  v.  Pntt,  S 

(t)  See  the  etact  kk  East  last  cfted,  Bian.  30a    t  Schulls  «.   Ins.  Comp.  ct 

wtveh  wmwet  the  doabt  raised  on  this  North  America,  3   Wash.   C.  C.  117. 

poMthfSirJ.MaufiddiaSteelv.teey,  ^  Clariwrn  v.  PhU.  Ins.  Ca    1  Bmn, 

S  Taunt.  285.  (Peoa.)  ISH  > 

(»  tCarreie  v.  XTnion  Ina.  Comp.  S  (/)  tLmngabHie.  Maryland  tna-CoBip. 

T  Crweh,  sat,  cited  in  1  PhiBipa,  388. 


■  atoBla89i9.]|.T«ifcIw.Oo.lCaiaea,S40. 

>  See  Schwarls  v.  Ink  Co.  of  N.  Aaer.  3  WMh.  C.  a  tl7;  Tlie  FortaBa,3 


ftnrther  proof:  it  does  noti  faowerar,  in  this  eomitry  cfeate  ForiMtiira  of 
an  ftbeolute  premiaiption  juris  and  ife  juTi?  to  that  effect  {m)  S^'<?1 
And  Lord  Mansfield  said,  that  though  throwing  papers  over*  ^^*"^*^' 
^board  was  considered  as  a  strong  presumption  of  enemy's      *  632 
pnqperty,  yet,  in  all  his  experienoei  be  had  neyer  known  a 
condemnation  on  that  gfonnd  only.  (•) 


An*  7.  Enemas  Chads  in  Nmbrai  Skip^  mi  Neutral  Ooois 

tn  Emmies  Skip. 

^  984.  It  is  an  eslablishod  mk  of  the  law  of  nations,  TheftetOwt 
dttt  enemy's  property  carried  on  board  neutral  ships  in  time  ^j^Ton bcSud* 
of  war  is  liable  to  capture  and  confiscation.    It  does  not,  STiiofoifetoL 
however,  involve  a  forfeiture  of  neutrality,  either  in  the  ship  ^^1^°^^ 
IB  which  it  is  carriedi  or  in  the  cargo  with  which  it  is  loaded  "^P^jp^^ 
on  board,  if  snch  cargo  belong  to  other  owners,  and  is  cover*  Moogmg  to' 
ed  by  separate  insaranoesL  (a)  SmTo^lS'ly 

So,  neutral  goods  are  not  liable  to  seizure  on  board  enemy's  '  "«p«'*^  ^ 
Teasels ;   and  this  on  the  same  principle  as  regulates  the  case  if  goods  BentnU 
last  considered,  viz.  that  war  gives  a  right  to  capture  the  ^endtruuT^ 
goods  of  an  enony,  bnt  not  of  a  friend.  !»«<«>  y" 

It  would,  therefore,  be  no  ground  of  avoiding  the  policy,  thbisnoforfdip 
diat  goods  ^^  warranted  neutral "  had  been  put  on  t>oard  an  ^\ny  mieA^^ 

the 


enemy's  vessel :  this,  however,  most  be  understood  as  con*  ^hi^btteym 
fined  to  the  enemy's  merchaiU  vessels,  for  if  placed  on  board  ?^^^  ^  ^ 
mn  armei  skip  of  the  enemy,  they  are  regarded  as  enemy's  saib  under  W 
property ;  for  this  shows  an  intention  to  resist  the  right  of      ^'^'''^^* 
flsareh.  (p) 

And  the  same  consequence  follows,  for  the  same  reason, 
if  the  ship  oo  which  they  are  loaded,  though  neutral,  sails 
under  convoy,  or  in  company  of  an  armed  beUigerent  force, 
or  under  the  license  of  a  hostile  government :  {q)  the  doing 
so  would  dearly  amount  to  a  breach  of  the  warranty  of 
neutrality. 

It  has  been  held,  however,  in  the  United  States,  that  a 


(m)  Th0  Hamw,  1  Dodi.  Adn  EejK  (o)  Se«  Barker  v.  fikfcoe,  0  Sett,  383. 

460.  ( jp)  The  Fumy,  1  DodMM  Ailn.  443. 

(It)  Benumdi  V.  Moneiu,  Doosi.  SBl.  (9)  Had.   See  also  Tte  Maria.    iBob. 

The  Aaieriean  rale  ia  the  nme.  fXhe  300. 
Pinms  3  WteatM,  S87. 


Poffcitm  <«r  «iedi^  does  not  lose  itt  neotrrt  chat«eter  by  being*  shipped  oi 
bfvaeKet  of  tbe  a  Tesoel  thai  flailed  in  a  former  iM^age  under  belligereat  pra^ 
^""*''-      -  tedtion-  (r) 


638» 


A».  8.  Thbaiam  of  Bl&ekaiBy  carrybig^  hosHU  Di^ptMia^ 

trading  m  Ccmtrabamd  of  War. 


■wjf  8«*       §  235.  It  is  an  invariable  principle  of  the  law  of  nations, 

■el  that  hM       that  if  a  neutral  violates  a  blockade  by  earryiag  supplies  to, 

met  vwage^  OT  in  any  way  trading  with,  a  Uockaded  port,  he  is  guilty  of 

owJ^y^nota  *  ^^'g^  offence  against  the  laws  of  war,  and  thereby  subjects 

tS^ut^ity  ^'*  •***?  ®°^  ^^^  ^^  ^^  pertaliy  of  eoiifiscfltioii  (5> :  aiid  this 

Vioiatioo  of  tho  penalty  may  be  enforced  by  seizure  of  ship  and  cargo  at  any 

adTiritwach  *>"^  during  the  continuance  of  the  ship's  voyage  oirt  and 

Jf^**  ST*"^^  home,  though  long  subsequent  to  tbe  act  of  violation.  (I)  We 

shaH  hsve  occasion  in  a  sui)sequent  chapter  to  enter  at  some 

length  into  the  question  of  what  constitutes  a  vioktioii  of 

blockade  (tt) ;  it  will  be  sufficient  hers  to  lay  it  down  as  as 

undofibted  rule,  Ihat  any  act  which  can  be  so  constraed  wiU 

entail  a  forfeiture  of  neutrftl  privileges,  and  be  a  breach  of  tha 

warranty  of  neutrality. 

Sto'SnT^  "Sft       Amongst  the  various  modes  by  which  neutrals  may  vMale  • 

ii«b«aciior    the  rules  of  netnral  conduct,  and  thereby  expoee  themselves 

*  Sy."*^     to  the  risk  of  bostile  capture,  few  are  of  a  more  aggravated 

description  than  carrying  h&tiitB  dtspaieheB^  i.  &,  eommunio^ 

tions  made  by  the  home  government,  or  the  spies  of  one  of 

the  belligerents,  to  its  forces  at  the  theatre  of  war,  or  nor 

Such  conduct  in  all  cases  exposes  to  confiscation  the  neutral 

skip  so  employed,  and  if  there  be  any  connection  liet^reen  the 

634  *      *bwner  of  the  ship  and  cargo,  then  (but  not,  it  seems,  other* 

wise)  the  cargo  also^t^) ;  it  is  "needless  to  add  that  it  would 

amoutit  to  a  breach  of  the  warranty  of  neutrality. 

But  this  rule  does  not  extend  to  the  case  of  a  neutral  ship 


■ot 


wiihia  tbe  rule,  carrying  the  dispatches  of  the  ambassador  of  one  of  the 


(f)  tKemMe  v.  Rbtnelander,  3  John.  (/)  Ttie  Wdvaart  Tan  Pinaw,  2  SabL 

Caam,  130.    1  Phmips  on  In».  399.  Rep.  12S.    Tbe  JaflK>w  Maria  Scfaitedrr, 

(•)  Bynlcef»)ioek,  Qtiiett.  Jtirj«  PuUBH,  3  Rub.  Rep.  147. 

nb.  i.  c.  4. 1 1 1.    Gfutiae  de  Jure  BeHi  ac  (ti)  See  chapter  on  the  lOesBlilf  of  the 

Poeiis  l>l»-  in-  «•  t.  f  3.  Valiel,  Droit  dee  Bvhe. 

Oeae,  lib.  iii.  c.  7.  f  117.  («)  Tbe  AUanla,  S  Bob.  Rep.  4m. 


bdligereBts  from  the  neutral  country  to  the  eofemgn  of  the  FoUeHmof 
belligerent  state,  (w)  h^S^JtlL 

As  we  shall  have  to  consid^  the  whole  subject  of  contra-  ^»"^°ty. 
bttiid  of  war  in  treating  hereafter  of  the  illegality  of  the  risks,  S^TtioouAfa!^ 
wo  will  here  only  observe  that,  as  carrying  contraband  articles  b!ij^^  dw 
entails  the  confiscation  of  all  property  on  board  the  neutral  ^"'T^^ 
ship  belonging  to  the  same  montTj  it  would  clearly  amount  to 
m  breach  of  the  warranty  of  neutrality  as  to  such  property : 
with  regard,  however,  to  the  «sbip,  and  such  portion  of  the 
oargo  as  belongs  to  different  owners,  it  will  only,  it  should 
aeem,  produce  such  a  result  when  the  circumstances  of  cria»* 
inality  are  such  as  to  involve  both  ship  and  cargo  in  one 
eommon  penally :  as  where  they  &how  that  the  shipowner 
and  the  otbc^  freighters  were  cognizant  of,  and  concerned  in^ 
the  contraband  trading. 

Aar.  &  Retukmoe  to  tke  right  of  Search. 

§  236.  In  order  to  enforce  the  rights  of  belligerent  nations  Ongia,  ofajeot 
against  the  various  frauds  and  delinquencies  of  neutrals,  tiierjffhtor 
above  detailed,  and  with  a  view  to  ascertain  the  real,  as  well  '^^*^' 
as  the  aasunwd,  character  at  all  vessels  on  the  high  seas,  the 
law  of  nations  arms  them  with  the  power  of  visitation  and 
•earch. 

If,  upon  making  the  search,  the  vessel  be  found  employed 
in  contraband  tradci  or  in  carrying  enemy's  property,  or 
hostile  dispatches,  or  troops,  she  is  liable  to  be  taken,  and 
brought  in  for  ad;|udication  before  a  court  of  prize. 

If  either  the  ship  lierself,  or  the  vessel  under  whose  convoy 
aha  is  sailing,  resist  this  right  of  search  when  lawfully  ex* 
ercised,  or  attempt  a  rescue  while  being  conducted  into  port 
*for  adjudicatiouy  such  conduct  amounts  to  a  forfeiture  of  her  *  635 
•entrality,  and  exposes  both  the  ship  and  cargo,  without  any 
distiaotion,  to  the  penahes  of  eoofiscatioo.^ 

Such  is  briefly  the  law  of  nations  upon  the  right  of  search, 
as  now  recognized   by  all   the  doctors  of   that  law,  and 

{w)  The  CaraliB«,  6  Bob.  Rep.46L 


I  See  M'lidlaii  9.  llaioe  F.  a  M.  Im.  Co.  13  Mw.  a«0 ;  Staowks  «.  Pb«ris 
Ih.Co.  3  Bianey,  197 ;  a^iMaos  v.  JwMe,  8  Mas.  636. 


Foifeit—^     Mted  upon  is  Ihe  pnctiM  of  all  the  gnat  innnUaia  pow 

hfwdMoriM  era.  (x) 

^"^*™°*y-  One  raemorabla  eiidettycv,  indaed,  wm  made  in  European 

tab^roMTSr  lusl^ J  to  pu^  A>^  ead  to  tbe  exerdaa  of  tbb  rigbt ;  thk  itm 

^MdbiiM*   the  anmd  ne^ir^ttUy  of  1780  —  a  kagae  formed  by  Roaaia, 

^Sm  thipt       Swedeni  Deamarki  and  other  infiMrioi  statea,  imder  tbe  ampi* 

^^^         ec6  of  the  EmproBS  Catbariney  who  armed  for  the  purpose  of 

deieadkig  and  propa§atti^  tbe  priaoiple  **  tkatfre$  sk^  SMte 

firee  goods  ; "  and  that  the  neutral  flag  abould  be  a  aobathota 

for  all  other  proof  of  nationality ,  aad  protect  all  goodacatTNd 

under  it,  to  the  exclusioa  of  tbe  right  of  aearetu 

England,  considering  this  an  attempt  to  introduce  by  ibtee 
a  new  code  of  maritime  law,  whiob  would  go  to  extinguisb 
altogether  tbe  right  of  maritime  capture,  peraeveringly  reaiatad 
it  :  and  when,  in  the  wars  of  the  French  Revolntion,  the 
armed  neuiralUy  reappeared  under  the  title  of  the  Baltic  Com^ 
feder€tcyj  she  so  rigorously  and  proooptly  opposed  its  preten- 
sions, that  the  attempt  was  speedily  abandoned,  the  right  of 
belligeren$  search  was  admitted  even  by  Russia  to  the  very 
fullest  extent,  and  since  that  time  haa  been  considered  ineon* 
trovertible.  (y) 
fizpoehioii  of        The  ablest  aad  most  eloquent  exposition  anywhere  to  ba 
the  right  of       mat  with  of  the  whole  doctriiie  of  the  rigbt  of  search  is  con- 
Soiireu'm^  tained  in  the  celebrated  judgment  of  Lord  Stowell,  in  the 

caaeof  Um 


of  the  Maria,  (z) 

1  Rob.  Bep.  Xhe  points  eslablisbed  in  it  are  thus  expressed . by  that 

great  master  of  law  and  kngnage :  — • 


CS6*         *^  7%ai ik€ rig^/U ef  visitinf  and ieartUnf  mercka^ 

am  tie  highseas^  whaieoer  be  ike  MqM,  whakoer  belkecargoa^ 
vfhakver  be  ihe  desiinatioiUf  u  an  incmUrovertible  rigii  of  ike 
lawfui^f  commiisioMed  cruieere  of  the  belligerent  maikm. 

3.  TkatiheautlUfrUyaftkeeovereignofiietieniralcomUrf 
being  inierpoeed  in  an^  manner  of  mere  feree^  cannoi  legmli^ 
vary  ike  rights  of  a  lawf^dlf  eomndssiamed  belligereni  erumer. 

3.  TkniihepenaUp  for  ihe  niolenicaniranei^ion  of  this  right 


(s)  See  Vattel,  lib.  ill.  e.  7.  f  114.  TIm  (y)  h  the  coaventiQa  between  Boghiia 

of  The  Mmm,  1  RoIk  A4n;  887.  Md  Raaia,  17tk  June.  1801,  tbe  latter 

The  eooweliee  betiweiByMw  end  Eogw  edmittfid  the  right  cf  aeeieh,  efwi  afmm^ 

lendi  17th  June,  1801,   in  the   United  ehant  ihipe  uader  ooovof  of  a  ahip  ef 

aielM,  tThe  Nanide,  •  OraMh,  437.  wtn 

The  Ifariasa  Fkm,  11  Wheeioa,  4Sl  (»)  I  aak  laf ,  9g$. 
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if  the  confiscation  of  the  property  to  withheld  from  visUatUm  Forfeitare  of 

,  •;  J  I'    J'      9  J  neutrality  bimI 

una  tearch.  bn»dies  of  the 

Agreeably  to  these  principles,  Lord  Stowell,  in  the  case  in  ^»''"'°'y' 
which  they  were  thus  established,  pronounced  sentence  of  searoTbyMiL 
oondemnation  on  a  whole  fleet  of  Swedish  ships,  which  were  J^re'o"neiiiSai- 
sailing  under  convoy  of  a  Swedish  man-of-war,  and  under  in-  ^as  to  ail  the 
atructions  to  resist  by  force  the  right  of  search  claimed  by  deriu 
lawfully  commissioned  British  cruisers.     The  resistance  of 
the  convoying  ship  his  lordship  held  to  be  the  resistance  of 
the  whole  convoy,  justly  subjecting  the  whole  to  confisca- 
tion, (a) 

The  very  act  of  sailins:  under  the  protection  of  a  belli&^erent  £v<»>  mi^off 

.1  r?  r-  !_•  with  convoy  for 

or  neutral  convoy,  lor  the  purpose  of  resistmg  search,  is  a  the  purpose  of 
▼iolalion  of  neutrality,  (ft)  L^fvioSlSiiTf 

The  right  of  search  includes  that  of  sending  a  vessel  into  IJf"*™/'!?^*  ^ 

°  °  The  ngbt  of 

port  for  examination  ;  for  it  would  be  to  no  purpose  to  permit  search  iududet 
search  without  permitting,  as  incident  to  it,  the  right  to  send  a  vet^umo"^ 
the  neutral  into  port,  for  ihe  more  satisfactory  examination  of  Suoa!' "^''"^ 
the  national  character  of  the  property,  in  cases  where  there 
18  a  reasonable  ground  of  doubt,  (c) 

It  is  therefore  a  breach  of  the  warranty  in  the  captain  and  Attempt  at  rea- 
crew  of  a  neutral  vessel,  sent  mto  port  under  these  circum-  tain  and  crew 
stances,  to  attempt  to  rescue  and  gain  possession  of  the  ves-  vhipt'irudMSDt 

B^l    IA\  io  tor  adjudica- 

"^*'  \^f  tkNi  is  a  breach 

♦With  regard  to  the  limitations  upon  the  exercise  of  the  of  neuirniiiy. 
right  of  search,  it  must  be  observed  —  1st,  that  it  can  only  ^  ^  -«* 
be  exercised  by  ships  of  war  or  lawfully  commissioned  cruisers  van  only  be  ez- 
of  the  belligerents ;  2ndly,  that  it  can  only  be  exercised  upon  fi!iiiy  commi*.^' 
private  merchant  ships  of  the  neutrals,  and  not  in  any  case  lUld^SJUST** 
upon  public  ships  of  toar.  ^ni^JbT' 

With  regard  to  the  mode  of  its  exercise,  it  may  be  laid  it  ought  to  be 
down  generally  that  it  must  be  conducted  with  due  care  and  S5S  «»«  and*" 
regard  to  the  rights  and  safety  of  the  vessel,  {e)  modeimiioo. 

As  to  the  objects  to  which  the  search  ought  to  be  confined, 

(a)  The  Mafia,  1  Rob.  Rep.  267.  t  WUoocks  v.  Uoion  Ids.  Comp.  2  Bhin. 

(i)  The  Maria,  1  Rob.  Rep.  287.    See  Sliy  cited  1  Phillips  Ins.  368.    See  alsp 

the  auihorities  cuHecttnl  as  to  this  point  in  The  Dispatch,  3  Rob.  Rep.  295. 
1  Kent**  Comm.  (6ih  cd.)  195,  notes  {6)       («)  Thuriow's  State  Papen,  toI.  ff.  p. 

and  {e)y  and  I  Phillips  on  Ins.  391.  903.    Mr.  Canning's  letter  to  Mr.  Monroe 

(r)  The  Maria,  1  Rob.  Rep.  287.  August  3rd,  1807,  cited  in  Kent's  ComiD. 

(i)  GaneUi  v.  Kensington,  8  T.  Rep.  vol.  i.  p^  ld6»  oo«e  (a),  ed.  1844. 
330.  S.  P.  decided  in  the  United  Stales, 
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Forfehiire  of      the  principle  seems  to  be.  that  the  belligerent  may,  when 

nentraJity  and        u  *  j  •     •  j      i  .   i. ' 

bieftches  of  the  character  and  commission  are  made  known,  take  every  rea- 
^*™^^^* sonable  meajis  to  ascertain  the  national  character  of  the  ves- 
sel and  cargo,  and  may,  therefore,  seek  for  any  thing  by 
which  that  character  may  be  made  known. 
The  right » lia-  The  exercise  of  the  right  of  search  is,  however,  liable  to 
tkHi  by  interna^  modification  by  the  provisions  of  international  treaties,  and, 
uid^  d^'reat-  ^^  ^ome  rcspccts,  is  understood  in  a  different  sense  by  diffier- 
'Z  U-^®^?***     ent  states. 

•tales.  Thus,  the  government  of  the  United  States  adniits  the  right 

of  visitation  and  search,  by  belligerent  cruisers,  of  their  pri- 
vate merchant  vesseb /br  enemy's  property^  articles  contraband 
ofwoTy  or  men  in  Ike  Umd  or  naval  service  of  the  enemy.    Bat 
it  does  not  admit  the  right  of  search  for  the  subjects  or  seamen 
of  the  belligerent.    Our  own  country,  on  the  other  hand,  in- 
sists on  the  right  to  search  neutral  ships  on  the  high  seas  for* 
British  seamen,  and  frequently  exercised  it  during  the  last 
American  war. 
The  cruiser  ex-       The  belligerent  government  ship,  in  exercising  the  right  of 
^ht^  search    visitation  and  search,  ought  to  show  her  colors,  or  make 
Sefooiam!*^^     known  the  authority  by  which  the  right  of  search  is  de- 
manded.    If  she  fails  to  do  this,  it  has  been  decided  in  the 
United  States  that  the  neutral  ship  will  be  justified  in  resist- 
ance, so  as  not  thereby  to  incur  a  forfeiture  of  her  neu- 
trality. {/) 


638  *  ♦Sect.  VI.  Of  the  Effect  of  Foreign  Judgments  in  Matters  of 

Prize^  as  proving  a  Forfeiture  of  NeuiraUiy, 

Of  the  effect  of  One  of  the  means  most  frequently  resorted  to  in  this 

meauTin  mat.  couutry  during  the  last  war  of  proving  that  the  ship  or  goods 

movingTtor.**  warranted  neutral  had  forfeited  their  neutrality,  was,  by  pro- 

feiture  of  nea-  ducing  the  judgment  or  sentence  of  a  competent  prize  court 

Sentaooee  of ""  pronouncing  their  condemnation. 

foreign  prise  Copies  of  the  Sentence  properly  authenticated,  and  pro- 

•uthenUcated^  duccd  Under  the  seal  of  the  court,  were,  in  such  cases,  always 

l^courtare  deemed  sufficient  evidence  of  Hie  fact  of  the  condemnation, 

fuiBcient  evi- 
dence of  the 
Act  and  of  the 

>imd8  of  con-  (/)  tM*CleUan  v.   Maine  Fire  and  Mar.  InsoFBDce  Comp.  13  Ma«.  fiep 

9M. 


ffroiin 
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and  of  the  grotmd  on  which  it  proceeded  (g)  ;  the  proper  Of  the<efiectof 

mode  of  authentication  will  be  considered  hereajter,  in  treat-  m^'u^io  mSu 

ing  of  the  general  subject  of  evidence.  (A)         "  ^^'^'S.** 

We  will  consider  here  —  Ist,  what  shall  be  deemed  a  court  f*'*,"'®  ^^  "*"• 

...  trality. 

of  competent  jurisdiction  in  questions  of  prize  ;  2ndly,  when 

the  sentence  of  such  court  shall  be  deemed  conclusive  evidence 
to  falsify  the  warranty. 

Art  1.  What  are  Courts  of  competent  Jurisdiction  in  Questions 

of  Prize. 

§  237.  In  order  that  a  foreign  sentence  of  condemnation  in  order  to  give 
may  be  receivable  in  our  courts  as  admissible  evidence  of  a  wm^nt^ 
forfeiture  of  neutrality,  the  prize  court  in  which  it  was  pro-  JJ^S^o? 
nounced  must  be  proved  to  have  had  competent  jurisdiction.  'P^i^'^°** 
The  question  whether  it  had  such  jurisdiction  or  not  depends 
mainly  upon  the  points  —  1,  by  whom  it  was  held ;  2,  in 
whose  dominions  it  was  held  ;  and  3,  where  the  prize  itself 
lay. 

1.  The  condemnation  must  be  pronounced  by  a  prize  court  i.  a  prue  coart 
of  the  government  of  the  captor ;  the  question  of  prize  or  ho  mem^oftbe^ 
•prize  is  a  question  belonging  exclusively  to  the  courts  of  the  ®"P*^- 
country  of  the  captor ;  the  prize  court  even  of  a  co-belHge-' 

rent  has  no  jurisdiction. 

2.  As  to  place.  It  is  established  that  although  the  prize  2.  Sitting  in  the 
court  of  the  captor  may  sit  in  the  territory  of  an  ally,  yet  it  oft^U^toror 
is  not  lawful  for  such  a  court  to  act  in  the  territory  of  a  Tieu-  ^otrfawi^. 
tral;  the  principle  that  a  prize  court  of  the  belligerent  captor 

cannot  exercise  jurisdiction  in  a  neutral  country,  is  as  clearly 
established  as  any  other  rule  of  the  law  of  nations,  (t) 

Hence,  where  a  ship,  captured  by  the  French,  was  con-  No  sentence  of 
demned  as  prize  by  a  French  consul  sitting  at  Bergen,  m  which  is  pro- 
Norway,  (a  neutral  territory,)  Lord  Stowell  and  Lord  Ken-  MfiJI^ni i* 
yon  both  held  that  such  condemnation  had  not  the  effect  JJ*^uJj2°^^ 
of  divesting  the  property  in  the  ship  out  of  the  original 
owner,  (j) 

(g)  See  cases  cited  in  Marshall  on  Ins.  The  a  P.  is  held  in  the  United  States, 

3B8  and  7S3»  and  the  dicta  of  Lord  Ellen-  t  L'Invincible,  1  Wheaton,  338.    The  Ei- 

borough  in  Flindt  v.  Atkyns,  3  Camp,  21&  trella,  4  Wheaton,  298. 

(A)  See  jNM,  Part  IV.  (»  The  Flad  Owen,  1  Sob.  Rep.  135. 

(t)  The  Flad  Owen,  1  Rob.  Rep.  135.  See  Havelock  v.  Rookwood,  (case  on  the 

Hsraiock  v.  Rookwood,  8  T.  Rep.  268.  same  ship,)  8  T.  Rep.  268. 
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Of  th«  effect  of      The  ground  on  which  this  rule  rests  is  partly  the  uniform 
mcDuTia^t.    usBge  of  nations,  and   partly  the  unfitness  and  danger  of 
mS^ingTSr-**  Hiaking  neutral  ports  the  theatre  of  hostile  proceedings,  (/c) 
&^re  of  oett-        The  rule  was  extended  by  Lord  Ellenborough  to  the  case 
Even  thou  h     ^^  ^  ueutral  territory  in  which  the  neutral  govemmenl  still 
micb  neutral      exisled,  though  the  country  was  in  the  military  occupation  of 
be  in^  mill    One  of  the  belligerents.     The  point  arose  on  a  condemnation 
ofTiwSSIS©^  pronounced  by  a  Russian  prize  commission  sitting  at  Corfu, 
fentttaie.         ^x  a  lime  when  it  appeared  that  that  island,  though  in  the 
occupation  of  the  Russian  forces  as  a  military  station,  still 
had  the  flag  of  the  Ionian  Republic  flying  from  its  forts,  pos- 
sessed its  own  port  admiral|  and  received  the  consuls  of 
foreign  states,  (t) 
Amtr,  if  pRv         But  this  rule  does  not  extend  to  the  territories  of  ohbeUi- 
betilgerenu'n     geretUs^  ss  to  which  it  is  firmly  established  that  a  prize  court 
M  ^L"^l[h^  of  the  government  of  the  captors,  Ming  in  ike  ierrUory  ofm 
brouKht  into      ^olly^  may  lawfully  pronounce  sentence  of  condemnation  on  a 
540*      captured  ship  brought  into  the  allied  ports,  {m)    Thus,  where 
a  Danish  ship  was  captured  by  a  French  cruiser,  and  carried 
into  Malaga,  (Spain  being  then  an  ally  of  France,)  a  sentence 
of  condemnation  pronounced  on  her  by  a  French  consul  re- 
siding in  Malaga  was  held  conclusive  to  prove  a  forfeiture  of 
neutrality,  (n) 
3.  A  beiiigmnt      3.  It  was  for  somc  time  supposed  that  a  prize  court,  though 
S«^in  its  own    sitting  in  the  country  of  the  captors^  had  no  jurisdiction  over 
SSSSSn^wir  prizes  lying  in  a  neutral portj  and  Lord  Stowell,  in  one  case, 
MuuKt orai^  seems  to  have  acted  on  this  principle,  (o)      Subsequently, 
porta.  however,  though  he  still  admitted  the  correctness  of  the  prin* 

ciple,  yet  he  felt  himself  bound  by  the  contrary  practice 
which  bad  so  long  a  period  prevailed,  and  acted  upon  the 
rule  which  is  now  definitively  settled  and  sanctioned,  viz.  that 
the  condemnation  by  a  court  of  the  captors,  sitting  in  the 
country  of  the  captors,  upon  prizes  carried  into  a  neutral  pent 
and  remaining  there,  is  valid  by  the  general  usage  of  na* 
tions.  (p)     There  can  be  no  doubt,  and,  in  fact,  it  has  been 

(i)  Seethe  renaarlcsof  Lord  Stowell  iQ  (o)  Tbe^eiatelder,  ]  Rob.  Adm.  Re|». 

The  Cbristopher,  2  Rob.  Rep.  209.  100. 

{1}  DonaldMNi  9.  Thonpaon,  1  Camp.  <p)  Tbe  Henridt  and  Maria,  4  Bob. 

429.  Rep.  43.    The  aehooner  Sophie,  6  Rob. 

(•»)  The  Betsey,  2  Rob.  Adm.  Rep.  Rep.  138,  note.    Smart  v.  Wolf,  3  T. 

210,  n.   Oddy  tr.  Bovill,  2  East,  473.  S.  P.  Rep.  283.    This  rule  is  adopted  in  the 

(«)  Oddyv.  Bovill,2£ast,47a  United  dlaiea,  tHiidson  «.  Giiealier,  4 


WABRAKTT  OF  NBUTRALITT.  641 

SO  decided,  that  a  belligerent  prize  court,  sitting  in  its  own  Of  the  e^t  of 
country,  has  lawful  jurisdiction  to  condemn  as  prize,  captured  tjaeats  in  mat- 
ships  brought  into  the  ports  of  an  ally,  (q)  ^^^m%^i^ 

feiture  of  neii- 
tnlity. 

Art.  2,   When  the  Sentence  of  such  Courts  shall  be  deemed .  " 

conclusive  Evidence  to  falsify  the  Warranty* 

§  238^  A  certain  comity  of  nations  {comitas  gentium)  is  By  oomitv  of 
recognized  in  this  country,  as  prevailing  among  civilized  states,  ^l^^f  ^^ 
by  which  the  judgments  of  any  tribunals,  having  competent  ^^^"^  ad- 
jurisdiction  in  any  one  state,  are  regarded  in  the  courts  of  all  miited  in  this 

*  -r  »  D  ooantiy  as  coo- 

*others  as  conclusive  upon  the  subjects  on  which  they  have  dnsive  upon  aU 
been  pronounced,  (r)  ISrhh^  the^u- 

In  obedience  to  this  principle,  we  in  England  admit  the  JjJl^'jJhlch*^ 
sentences  of  foreign  prize  courts  of  admiralty,  bearing  upon  S!LS'^^^  ^ 
neutral  rights,  to  be  binding  and  conclusive  evidence  in  our       •  q^i 
own  courts  upon  all  those  points  which  fall  within  their  juris- 
diction, ^  and  upon  which  they  profess  to  decide,  (s)  ^    This 

Cranch,  293.    WiUiamt  v.  Armroyd,  7       (q)  The  Christopher,  2  Rob.  Rep.  209. 
Cranch,  423.    Abbott  on  Shipp.  (6th  Am.        (r)  Marshall  on  Ins.  396. 
ed.)  26^  27,  in  notes.  («)    Ertablished  in  Hughes    v,  Cor- 

nelius, Garth.  32. 

>  It  is  competent  for  the  court,  before  which  a  foreign  sentence  comes  up  f9r  con- 
sideration, to  inquire  into  and  ascertain,  whether  there  has  been  any  exeeas  of  juris- 
diction. Bradstreet  9.  Neptune  Ins.  Co.  3  Sumner,  600.  So  when;  the  objection  to 
the  sentence  is,  thst  it  is  founded  in  a  positive  fraud,  ib.  In  The  liary,  9 
Cranch,  126,  142,  144,  the  Court  said :  '<  It  is  a  principle  of  natural  justice,  of 
nniversal  obligation,  that  before  the  fights  of  an  individual  can  be  bound  by  a  judt- 
eial  sentence,  he  shall  have  notice  express  or  implied  of  the  proceedings  sgainst 
htm.'*  See  also  Bradstreet  v.  Neptune  Ins.  Co.  3  Sumner,  607.  Whenever  a  claim 
is  set  up  under  a  seatenoe  of  condemnation  of  a  fiweign  court,  every  court  has  a  right 
to  examine  into  the  jurisdiction  of  such  foreign  court,  so  Xar  at  least  as  to  ascertain  its 
competency  to  pronounce  the  adjudication.  For,  otherwise  the  sentence  can  have 
no  general  validity.  Whenever  the  jurisdiction  cannot  consistently  with  the  law  of 
nations  be  exercised,  the  sentence  vrill  be  disregarded.  Abbott,  Ship.  (6th  Am.  ed.) 
26,  27,  m  note ;  Hudson  v.  Guestier,  4  Cranch,  293 ;  Rose  v.  Himely,  4  Cranch,  241 ; 
The  Ann,  9  Cranch,  291 ;  Glass  v.  The  Betsey,  3  Dallas,  6;  Wheelwright  «.  De 
Peyster,  1  John.  471.  *  The  objection  to  the  jurisdiction  may  be  inquired  into,  not 
only  as  to  the  subject-matter,  but  also  as  to  the  authority  Ctom  which  it  emanated,  and 
if  the  jurisdiction  be  unauthoriaed  from  either  cause,  it  is  a  decisive  objection  to  the 
sentence.  Cheriot  v.  Touss^t,  3  Binney,  220  ;  Snell  v.  Toussat,  1  Wash.  C.  C.  971. 
The  general  presumption  indeed  is,  that  the  jurisdiction  exercised  by  a  foreign  tribunal 
is  lavirful ;  but  that  presumption  may  be  overturned  by  competent  evidence.  Bat 
when  the  jurisdiction  is  established,  the  sentence  is  conclusive  tit  fiMs,  although  it 
may  be  founded  on  principles  repugnant  to  the  law  of  nations,  or  upon  municipal 
regulations  which  are  unjustifiable.  Armroyd  v.  Williama,  2  Wash.  C.  C.  606 ;  a  C. 
7  Cranch,  423;  Abbott  on  Shipp.  (6th  Am.  ed.)  26, 27,  in  note. 

*  Diere  should  have  been  proper  judicial  prooeedinga  oa  wUoh  to  found  the 

54* 
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Of^  f^  oi  rale  of  tbe  English  law  has  been  adopted  io  the  Fedeial  oourts 

menu  in  mat-    of  the  United  States  {t)^  and  though  there  has  been  sonae  dif- 

Drovioga^*"  ference  of  opinion  in  the  State  courts  on  the  point,  yet  the 

Mttreof  nmi-    weight  of  judicial  authority  on  the  other  side  the  Atlantic 

g^^^i^^      seems  clearly  to  be  in  favor  of  the  binding  force,  and  uni- 

0^  United        yersal  application  of  this  doctrine  of  English  law.  (u) 

But  DOC  in  The  law  in  France  is  different,  and  the  French  courts, 

though  they  will  enforce  a  foreign  judgment  in  France,  after 

subjecting  to  examination  the  grounds  on  which  it  proceeds, 

will  not  permit  a  foreign  judgment,  though  pronounced  by  a 

competent  eourt,  to  be  conclusive  evidence  in  the  French 

courts  of  the  facts  as  to  which  it  decides,  (r) 

^  rui^  wi^      The  first  English  case  in  which  this  rule  of  international 

applied  only  to    comity  was  established  was  that  of  Hughes  v.  Cornelius,  in 

oouria^?       the  year  a.  d.  1682,  which  decided  that  the  judgment  of  a 

'CoUm  since '    ^^^ig^  couTt  of  admiralty  belonging  to  a  nation  at  that  time 

been  extended    friendly  tO  OUr  OWn,  WaS  conclusive  in  the  courts  of  this  conn- 
to  the  temences  '^  r        .  /     V 

of  hoatiie  tribu-  try  as  to  questKHis  of  priac.  (W) 

The  rule  has  ever  since  been  acted  upon  in  English  juris- 
prudence, and  extended  to  the  case  of  hostile^  as  well  as 
friendly  tribunals. 
Lofd  EHenbo-        Many  of  the  English  judges  have  expressed  their  regret  at 
tTtS^  MienT'    this  establishment  and  extension  of  the  rule.    Lord  EUenbo- 
■ion  of  tbe  rule,  rough,  in  particular,  said  ^*  that  he  was  by  no  means  disposed 
642  *      *to  extend  the  comity  which  had  been  shown  to  these  senten- 
ces of  foreign  admiralty  oourts,^^  and  declared  "  that  he 
should  die,  like  Lord  Thurlow,  in  the  belief  that  they  ought 
never  to  have  been  admitted."  (x) 
The  principle,        The  doctrine,  however,  stands  on  too  firm  ground  to  be 

however,  i« 
finnivestab- 

lubed,  though         ^^^  |  Croudaon  t.  Leonard,  4  Craneb,  {t)  Such  aeema  to  be  the  result  of  die 

varied  in  its  ap-  ^*    ^  Bradtrtr^t  v.  The  Neptune  Ina.  modem  French  aathorities,  which,  how- 

r^ifflli^,             Comp.  3  Sumner,  600.    {  Peters  v.  Wai^  ever,  are  verjr  conflicting.    See  the  very 

ran  Ina.  Ck>b  3  Sumner,  380, 303 ;  Magoun  elaborate  and  learned  note  of  Chanodbr 

V.  N.  Eng.  Marine  Ina.  Co.  1  Story,  C.  C.  Kent,  2  Comm.  (6th  ed.)  121.  note  (a.) 

157;   Rose  v.  Htmely,  4  Cranch,  241;  («r)  Garth.  32.  T.£aym.473.  Shower, 

Tbe  Mary,  0   Cranob,    126,   142,    146;  143. 

Brown  v.  Union  Ina.  Co.  4  Day,  170.  \  (x)  Donaldson  o.  Thompson,  1  Camp. 

(«)  2  Keat'a  Comm.  (dth  ed.)  121.  420.    See  aU»  his  remarks  in  Fisher  t. 

MHe  (e.)  Ogle,  ibid.  41S. 


tenoe,  and  notice  penoaal  or  public  of  those  prooecdiogs.    BradstieoC  v.  Neptime 
Ijm.  Co.  3  SufflMT,  607,  cited  j»«sc,  643;  in  note. 
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< 

shaken,  and  it  only  remains  to  notice  the  somewhat  perplexed  Of  the  effect  of 
decisions  by  which,  under  varying  circumstances,  the  English  m^u  in"inat- 
courts  have  sought  to  modify  and  apply  it.  provllgTftS.** 

feiuire  of  neiip 
truUly. 

^  239.     The  proposition  itself  is :  TTiat  the  sentence  of  a  LimiiatioiM  of 
foreign  court  of  admiralty  en  questions  of  prize  is  conclusive  ^*  <*»«*"«». 
evidence  in  our  courts  upon  all  points  within  Us  jurisdiction^ 
and  upon  which  the  sentence^  on  the  face  of  U^  professes  to  de^ 
<ide^  but  upon  none  other.^ 

The  chief  point  to  be  attended  to  is,  that  these  judgments  Them  sen- 
ary only  conclusive  as  to  the  points  upon  which  they  profess  to  ^oi^»iJe  Sw 
decide.  P^i°'?  "p*^^ 

*^^**^'^  which,  oo  the 

Hence  it  follows  that,  unless  the  sentence  professes  to  be  ^f ^"^  *^^  *i^i°« 

*  they  protoM  to 

grounded  on  some  fact  or  state  of  facts,  which,  by  the  law  of  decide, 
nations,  amounts  to  a  forfeiture  of  neutrality  ;  e.  g,  that  the 
ship  was  ^^  enemas  property y^^  or  "  was  not  properly  document- 
ed according  to  treaties^^^  the  sentence  is  not  conclusive  evi- 
dence of  a  breach  of  the  warranty  of  neutrality.^ 

Formerly  our  courts  in  interpreting  these  sentences  would  But  they  ere 
not  give  a  conclusive  effect  to  facts  merely  set  out  in  their  Xi^cMil'»pJI!l^ 
preamble  or  reciting  part  as  motives  of  the  condemnation,  or'i'reJlIJ?!o 
but  not  expressly  stated  in  the  adjudicaiive  clause  as  the  inth<fa«jM^ 
ground  oh  which  the  sentence  proceeded,  {y)     Subsequently,  sfnieoce^utfae 
however,  a  more  liberal  rule  of  interpretation  prevailed,  gl^undtt  of  con- 
which  is  thus  expressed  by  Lord  Ellenborough  :  —  «  The  tS'^iniy* 
sentence,  in  our  opinion,  is  equally  to  be  regarded  as  evi-  •Pf^*''  ^^  **  .*> 
dence  of  i\ke  facts  inducing  the  condemTuUion,  and  upon  which  firmrt  from  the 
the  condemnation  proceeds^  as  of  the  judicial  act  of  condemna-  semeuce  taken 
tion  itself ; "  — r "  the  alleged  grounds  of  a  foreign  sentence,  as  ^***^'- 
*well  as  the  sentence  itself,  are  to  be  looked  to"  (z),  even,        *643 
though  the  sentence  in  its  adjudicative  part  do  not  expressly 
declare  the  ground  on  which  the  condemnation  proceeds,  yet 

(y)  Christie  v.  Seoretan,  7  T.Rep.  IQQ.       (s)  In  Bell  o.  Cantain,  14  EiMt,  38S2, 
Fkberv.  Ogle.  S94. 


1  See  Maley  v.  Shattack,  3  Graoch,  4%,  488 ;  Abbott  oo  Ship.  (6th  Am.  ed.)  26,  27, 
in  note. 

*  In  Willianwon  v,  Tunno,  1  Brevard,  151.  it  was  held  that  a  sentence  of  oondem- 
nation,  by  a  foreign  court  of  Admirahy,  which  appears  on  the  face  of  the  proceedings 
to  have  been  foaoded  on  facts  which  do  ncH  warrant  the  judgment,  is  not  conclusive  <^ 
the  legality  of  the  condemnation,  in  a  qucrstion  between  the  assured  and  the  under- 
writeis.    See  Lawrence  e.  Ocean  Ins.  Ca  11  John.  241 ;  S.  C.  14  John.  46. 
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Of  the  effect  of  if  it  clearly  appear  by  necessary  inference  from  the  whole  of 
^^mmaxr  the  sentence  taken  together  what  that  ground  was,  and  that  it 
ww^'Tfii.**  was  incompatible  with  the  neutrality  of  the  condemned  pro- 
fekare  of  nea-  perty,  such  sentence  will  be  conclusive  to  falsify  the  war- 

^ ranty.  (a)  ^ 

But  then,  in  order  to  have  this  effect,  the  real  ground  upon 
which  the  sentence  proceeded  must  be  clearly  deducible  by 
plain  inference  from  the  whole  taken  together  ;  and  such 
ground  must  amount  to  a  forfeiture  of  neutrality  by  the  law 
of  nations :  it  the  sentence  be  expressed  with  so  mucli  am- 
biguity as  to  make  it  impossible  to  ascertain  the  real  ground 
on  which  it  proceeded,  it  is  not  conclusive ;  and  the  courts 
here  may  inquire  into  the  true  ground  of  the  condemnation 
abroad,  in  order  to  determine  whether  such  ground  be  or 
be  not  a  forfeiture  of  neutrality,  {b)  ^ 

The  rule  is  thus  laid  down  by  Chief  Justice  Tindal :  '*  In 
order  to  conclude  the  parties  from  contesting  the  ground  of 
condemnation  in  an  English  court  of  law,  such  ground  must 
appear  clearly  on  the  face  of  the  sentence ;  it  must  not  be 
collected  by  inference  only  or  left  in  uncertainty,  whether 
the  ship  was  condemned  on  one  ground,  which  would  not  be 
a  just  ground  of  condemnation  by  the  law  of  nations,  or  on 


(a)  See  Kindereley  v.  Chase,  Manhall  and  speeiftoally  aifinns  ia  the 

oa  Ins.  425.    Bolton  v.  Gladstone,  5  East,  part  of  it,  not  of  what  may  be  gathered 

155.    S.  C.  2  Taunt  82.    Baring  r.  Bojt^  from  it  by  way  of  inference. 

£Ixch.  Comp.  5  East,  99,  overruling  as  to  {b)  Bemardi  v.  Hotteux,  Dougl.  573i 

this  point  the  N.  Pr.  decision  of  Lord  CUen-  CalTert  v.  Bovill,  7  T.  Rep.  S23.    Fisher 

borough  in  Fisher  v.  O^le,  1  Camp.  418,  v.  Ogle,  1  Camp.  4ia    Oalgleish  v.  Hodg- 

in  which  his  lordship  decided  that  the  sen-  son,  7  Bingfa.  495. 
tenoe  is  evidence  only  of  what  it  positively 


>  In  all  cases,  where  the  sentence  of  a  foreign  court  in  rsM  is  sought  to  be  bdd 
conclusive  on  (he  parties,  it  must  appear,  that  thtere  have  been  proper  judicial  proceed- 
ings, upon  which  to  found  the  decree,  and  that  there  was  some  personal  or  public 
notice  of  the  proceedings,  to  the  parties  in  interest.  Therefore,  where  a  vessel  was 
seized  and  confiscated  by  the  courts  of  Mexico,  and  it  appeared  by  the  record  of  the 
proceedings,  that  there  was  no  suitable  allegaUon  of  the  offence,  in  the  nature  of  a 
libel,  and  there  was  no  statement  of  facts  tx  dirtetOf  upon  which  the  sentence  pro- 
fessed to  be  founded,  it  was  held,  that  the  proceedings  were  not  couclosive  as  to  the 
existence  of  the  laws  of  Mexico,  the  jurisdiction  of  the  court,  and  tha  cause  of  seisure 
and  condemnation.  Bradstreet  v.  Neptune  Ins.  Co.  3  Sumner,  600.  See  also  Sawyer 
«.  Maine  F.  &  M.  Ins.  Co.  12  Mass.  291, 295. 

*  Bradstreet  v.  Neptune  Ins.  Co.  3  Simmer,  600. 


WARBAHT7  OF  NEOTRALITT.  645 

another  ground  which  would  amount  only  to  a  breach  of  the  or  the  effect  of 
mmidpal  regulation,  of  the  eondenming  country."  (c) '  'ZZA 

Thus,  in  an  early  case  before  Lord  Mansfield,  where  a  jfrovSigTS^** 
aentence,  which  wa»  ambiguous  in  construction,  stated  on  the  J)!^*,"'*®^  "*'*" 
•face  of  it  two  facts  as  the  basis  of  adjudication,  one  of  which  ,^^^^^^|  ^ — 
raised  the  inference  that  the  condemnation  did  not  proceed  2?^i*«;"!^t 

Doufil.  5/0. 

on  the  ground  of  enemy's  property,  but  on  the  ground  of  a       *  g^^ 
non-compliance  with  the  private  ordinances  of  the  condemn- 
ing state,  his  lordship  permitted  the  plaintiff  to  show  by  col- 
lateral evidence,  that  the  latter  ground  was  that  on  which 
the  foreign  court  really  proceeded,  {d) 

So,  in  a  case  that  came  before  Lord  Kenyon  and  the  Court  caivert  v. 
of  King's  Bench,  where  the  sentence  of  a  French  prize  a^pfji^* 
court  condemned  property  '^  warranted  American,"  on  three 
grounds,  alleged  in  the  preamble  in  such  a  way  as  to  make 
it  ambiguous  on  which  the  sentence  really  proceeded,  and 
none  of  which  was  a  just  ground  of  condemnation  by  the  law 
of  nations ;  the  court  held  the  sentence  not  conclusive  to 
prove  a  forfeiture  of  neutrality,  {e)  ' 

A  sentence  of  the  prize  court  of  Monte  Video  stated,  ^'  that  Ddifietsh  v. 
the  ship  George  had  sailed  from  Liverpool,  knowing  of  the  Ba^ib^^, 
blockade  of  Buenos  Ayres,  at  a  short  distance  from  which 
port  she  was  taken,  and  for  that  reason  ought  to  be  con* 
aidered  as  violating  the  blockade  ;  besides  which,  it  was  no- 
torious  the  captured  had  endeavored  to  get  goods  into  Bue* 
nos  Ayres,  as  was  clear  from  the  evasive  answers  of  the 
captain ;  that  the  captured  had  not  the  plausible  excuse  of 
going  first  to  Monte  Video,  and  thereby  complying  with  the 
published  instructions ;  from  all  which^  and  from  what  the 
documents  stated,  the  ship  was  adjudged  good  prize."  This 
sentence  was  offered  to  prove  that  the  ship  had  broken  block- 
ade, and  thereby  avoided  the  policy  ;  but  the  court  held  that 

(e)  In  Dalgleish  9.  HodgBon,  7  Biogh        (W)  Bemardi  v.  Motteux,  Dougl.  975^ 
004.  (e)  Calvert  v.  Bovill,  7  T.  Rep.  SQZ. 


1  Id  BndMreet  v.  Neptane  Int.  Co.  3  Sumner,  000,  it  is  auggested,  that  tbero 
nay  be  no  aound  distinction  to  be  made  lietween  a  aentenoe  pronounced  in  ttm  by  a 
court  of  Admiralty  and  Prize,  and  a  like  »entence  pronounced  by  a  Muiiicipai  court 
upon  a  seixure  or  oiber  proceedings  in  r§m.  The  judgrornta  oT  Municipiil  oouita, 
when  the  ret  is  in  poMewion  of  the  soveivign,  mu«t,  ordinarily,  be  concluaiTe  upoa 
all  foreign  trilmnals.    ib. ;  Rose  e.  Hirody,  4  Cranoh,  S41. 

>  See  Braditreet  v.  Neptune  Ins.  Co.  3  Sumner,  614,  per  Story,  J. 
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Of  the  effect  of  under  a  sentence  expressed  with  so  much  doufat  and  ambi- 
menum nSt-  guity  88  to  the  real  ground  on  which  it  proceeded,  they  were 
nov^ afiMw*"  fit  liberty  to  determine  whether,  upon  the  evidence,  any  viola- 
fchOT  of  neo-    ^Jqjj  ^f  blockade  had  taken  place,  and  being  of  opinion  that 

none  had,  gave  judgment  for  the  plaintiff.  (/) 

Where  the  sentence  merely  condemned  the  ship  as  prize 
without  stating  on  the  face  of  it  any  grounds  of  condenmar 
645  *  ^on.  Lord  Mansfield  in  one  case  permitted  the  defendant  to 
show  by  collateral  evidence,  that  it  really  proceeded  on  the 
ground  of  a  violation  of  neutrality  {g) ;  but  in  another  case 
of  the  same  kind,  his  lordship  held  that  the  mere  fact  of  con- 
demnation by  a  competent  court,  '^  as  good  a^d  lawful  prize," 
where  no  grounds  were  stated,  was  conclusive  evidence  to 
falsify  the  warranty  of  neutrality,  (k) 


If  the  sentenoe 
in  the  adjudica- 
tive part  of  it 
ezpraaslF  oon* 
demnsabip  or 
gooda  as  ene- 
my's property, 
auch  sentence, 
even  though 
manifesdv'  un- 
just, will  oe 
conclusive  to 
Ibrfeitthe 
warranty  of 
neutrality. 
Geyer  v. 
Aguilar,  7  T. 
Rep.  081. 


Bemariaof 
liOfdKenyon. 


^  240.  If  the  sentence  in  the  adjudicative  part  of  it  ex- 
pressly condemns  ship  or  goods  on  the  ground  of  their  being 
enemy^s  property ^  such  sentence,  though  manifestly  unjust, 
will  be  received  as  conclusive  evidence  to  disprove  the  war- 
ranty of  neutrality. 

An  insurance  was  effected  on  the  freight  of  a  ship  "  war* 
ranted  American  property  :  "  the  ship,  being  captured  by  a 
French  privateer,  was  condemned  by  the  sentence  of  a  French 
prize  court,  which  after  reciting  the  fact  that  she  had  not  a 
list  of  her  crew  on  board  conformably  to  the  model  annexed  to 
the  treaty  of  1778  between  France  and  the  United  Slates^  pro- 
ceeded as  follows :  —  ^^  The  Tribunal,  therefore,  adjudges 
the  validity  of  the  capture  and  confiscation  of  the  ship  and 
cargo,  the  whole  beings  for  want  of  the  captain's  having  the 
papers  in  due  form,  decreed  to  belong  to  the  enemies  of  the  iZe- 
pubUc:  "  —  the  Court  of  King's  Bench  held  this  sentence  to 
be  a  conclusive  falsification  of  the  warranty,  (t) 

Lord  Kenyon  said,  *^The  ground  on  which  the  French 
court  proceeded  in  this  case  was,  that  this  was  a  capture  of 
enemy^s  property.  Whether  or  not  those  courts  arrived  at 
that  conclusion  by  proper  means,  I  am  not  at  liberty  to  in- 
quire.    Here  the  question  is,  whether  they  have  not  stated, 


(/)  Dalgleiah  v.  Hodgaon,  7  fiingh.       (A)  Salouoci  a.  Woodmaai,  Marshall  on 
485.  Ins.  405. 

(g)  Feroandec  v.  Da  Coat«,  Marshall       (t)  Geyer  v,  Anguilar,  7  T.  Rep.  SSL 
on  Ins.  396. 
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as  the  foundation  of  the  condemnation,  a  ground  which  will  or  the  e&ct  of 
bear  them  out  supposing  it  to  be  true ;  and  I  am  clearly  sat-  menu  in  mat. 
isfied  that  they  have."  provSi/Tfor.** 

Even  though  the  foreign  court  do  not  expressly  declare  in  {3Sy.°^  '**"' 
♦the  adjudicative  part  of  the  sentence  that  the  subject  of  con-  — a^^i — 
demnation  was  enemy's  property;  yet  if  they  do  in  that  ifintheadju- 
part  of  the  sentence  condemn  it  as  lawful  prize^  and  it  can  Jto*i«iatSoL^ 
be  clearly  collected  from  the  whole  of  the  sentence  taken  to-  U»  co"f^  coa- 

■^  demn  tne  pio> 

gether  that  they  must  have  proceeded  on  the  ground  that  it  peny  as  iawfui 
was  enemy's  property,  this  will  falsify  the  warranty.  ^in&*cieariy 

Goods  "  warranted  Swedish  property  "  were,  with  the  ship,  jj^Sffjf^ 
seized  and  condemned  by  the  prize  court  of  the  Isle  of  *«>co,  ibat  ihey 

>  ,        -  .  DMiit  have  pK^. 

France:     the  sentence  of   that  tribunal,  after  stating  the  ceededonUw 
principal  question  to  be  '*  whether  the  ship  and  cargo  were  waseneMy'*  ^ 
enemy* s property  or  Swedish  property, ^^  proceeded  to  set  forth  ^JS^Biy^ 
several  insufficient  grounds  of  condemnation,  and  then,  in  yJiS^' 
the  adjudicative  clause  of  the  sentence,  referring  to  all  that  Cha«e,  ManL 
had  preceded,  used  these  words,  ^^  whereupon  the  court  de- 
clared the  ship  and  cargo  to  be  lawful  prizeJ^    Sir  William 
Grant,  giving  judgment  at  the  Cockpit  in  this  case,  on  an 
appeal  from  the  recorder's  court  at  Madras,  decided,  that,  as 
the  French  tribunal  had  considered  the  question  whether  the 
property  was  enemy's  or  neutral,  and  had  then  adjudged  it 
to  be  lawful  {Hrize,  this  was  sufficient  to  falsify  the  warranty, 
as  they  must  have  been  supposed  to  have  proceeded  on  the 
ground  that  it  was  enemy's  property. 

"  The  result  of  all  the  cases,"  said  this  very  learned  judge, 
^'  is,  that  a  sentence  of  a  Court  of  Admiralty  is  conclusive  as  to 
all  that  it  professes  to  decide.  Now,  is  it  possible  to  say  that 
this  court  did  not  profess  to  decide  whether  this  was,  or  was 
not,  enemy's  property  ?  It  was  the  only  question  the  court 
did  profess  to  decide."  (k) 

Sir  William  Grant  also  in  this  case  observed   that  it  is  Tbepremiinp. 
generally  to  be  presumed  that  such  sentences  proceed  on  ^Sa7w£^ 
legitimate  grounds ;  —  whence  it  follows  that  it  does  not  lie  K^SS^Sed  oT* 
on  the  party  producing  the  sentence  to  show  that  it  has  pro-  lawful  grounds. 
ceeded  on  the  ground  of  enemy's  property  ;  but  it  is  incum- 
bent on  the  other  party  who  objects  to  the  sentence  to  show 
that  it  has  proceeded  on  some  other  grounds.  (/) 

(Jk)  Kindenley  v.  Chase,  at  the  Cockpit,  29d  July,  1801,  Harabali  on  Ins.  42S. 
(0  ManbaU  on  Ins.  426, 487. 
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Of  the  eflect  of  «Ofi  verv  Similar  principles  to  those  on  which  the  last  esse 

DMsntoin  mat-  was  decided,  it  was  held  in  the  Court  of  King's  Bench,  and 

provSlgirSr.**  confirmed  by  a  Court  of  Error,  that  where  it  plainly  appears 

feitttre  of  aea-  from  the  whole  of  the    sentence   taken    together    that  the 

— OATji —  ground  of  condemnation  on  which  the  sentence  professed  to 

Wbere,  ifom  proceed  is,  thai  the  property  u  not  neutralj  and  the  adjudica- 


JJ*^^*^J*V^  tive  clause  of  the  sentence  therefore  decrees  W  to  be  lawful 
appe^otbatthe  prizCj  this  is  a  falsification  of  the  warranty  of  neutrality; 
deaumikm  m,  cven  although  it  may  also  appear  on  the  face  of  the  sentence 
tyM^uut  u^o^  ^h^^  lli6  prize  court  attained  the  conclusion  of  the  properties 
•Mkruive^  ito/  being  neutral  J  through  the  medium  of  rules  of  evidence  and 
dau«e,  there-  indicia  of  proof  established  only  by  the  particular  ordinances 
to  be  lawful  of  their  owu  country  and  not  admissible  in  any  other.  In 
SeMiiewaf-  the  case  now  referred  to  the  ship  and  cargo  were  lx>th 
tnSSy^eJvu^  "  Warranted  Danish,"  and  both  were  condemned  in  the  prize 
though  it  also     court  of  the   French  colony   of  Beneeai :    the  sentence  of 

appear  oo  the  .  "^  .  . 

face  »f  the  een-  condemnation,  after  mentioning  the  ship's  docnments  found 
court  arrived  at  on  board.  Suggested,  as  drawing  her  neutrality  into  suspicion, 
tomnS^^T^  that  her  build  was  unknown  ;  that  she  was  sold  to  the  subject 
evideace  aod     q(  q  neutral  DOwer  only  sincc  the  declaration  of  the  then 

meaQS  of  proof  . 

esuuiebeduoiy  pending  war;  and  that  the  bill  of  sale  made  no  mention  of 
Sr  ordiuTacea  her  placc  of  build,  or  of  her  original  owner  ;  **  that  the  master 
oououy,  Mid  ^^^  crew  were  only  naturalized  Danes  since  the  declaration 
"**  J***2i^l^  of  the  present  war,"  and  "  that  the  greater  part  of  the  crew 
Boituii  p.  Glad-  were  subjects  of  hostile  powers."  It  then  proceeded  to  de- 
155.  's.  Ola  cree  the  ship  good  and  laioful  prize  conformably  to  the  rules 
mr,3Taunu  contained  in  certain  French  ordinances  for  regulating  the 
judgment  of  its  courts  in  considering  the  question  of  neu- 
trality. 
Remarks  of  Lord  Elleuborough  said,  "Looking  at  the  whole  of  the 

l^^eobo-  sentence,  including  the  ordinance  to  which  it  professes  to 
conform,  it  is  impossible  not  to  see  that  the  French  prtase 
court  decided  upon  the  probability  of  the  ship's  being,  or  the 
fitness  of  its  being  presumptively  deemed  enemy's  property,  or 
at  least  not  neutral  in  respect  of  certain  established  indicia 
on  that  head  collected  together  in  the  ordinances  referred  to, 
and  having  in.  respect  of  such  circumstances,  so  stated  and 
detailed,  decreed  the  vessel  to  be  good  prize,  it  seems  to  roe 
•  543  *thai  we  should  do  a  violence  to  the  f cur  meaning  and  import  of 
the  whole  contextj  if  we  should  hold  the  court  to  have  so 
decided  and  decreed  on  any  other  ground  than  this,  viz.  that 
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the  fad  which  is  the  subject  of  the  warranty^  was  in  their  Of  Uie  rffe^  of 
judgment  substantiaUy  untrue."  (m)  memsin  mat- 

.  ten  o(  prise,  M 
proving  a  for- 

§241.  "The  general  rule  for  judging  and  deciding  whether  ^jS^/^''*"" 
a  captured  ship  be  neutral  or  not,  is  the  law  of  nations,  sub-  X^jp^jnoidec 
ject  only  to  such  alterations  and  modifications  as  may  have  *°rthefii^' 
been  introduced  by  treaties.     When  a  state  in  amity  with  a  nubed  witii  au 
belligerent  power,  has  by  treaty  agreed  that  the  ships  of  prooCBofnaUoo. 
their  subjects  shall  only  have  that  character  when  furnished  5u?iedt$- ttwT 
with  certain  precise  documents,  whoever  warrants  a  ship  to  }.^ij^^»  *^* 
be  the  property  of  such  subject  should  provide  himself  with  teooe  of  con- 

t  .1^.,*  -,        t  t.i»,        demnation  pro. 

those  evidences  which  have  by  the  country  to  which  he  be-  ceeds  expraniy 
longs  been  agreed  to  be  necessary  proofs  of  that  character."  (n)  ^fher  i^beinff 
Hence,  if  a  sentence  of  condemnation  profess  to  proceed  on  Jhis^STa  faSl^* 
the  groimd  (either  alone  or  inter  alia)  that  the  ship  warrant-  t'"^  ^^^  ^"^""^ 
ed  nentral  has  not  those  evidences  of  neutrality  which  are  tniity. 
required  by  treaty,  this  is  a  falsification  of  the  warranty. 

Thus,  where  a  ship,  "  warranted  Dutch  property,"  was  Bamiiai «. 
condemned  as  prize  mainly  on  the  ground,  though  not  spe-  cMiiiia!4^. 
cifically  stated  to  be  in  the  adjudicative  part  of  the  sentence, 
that  she  was  not  properly  documented  as  a  Dutch  shipj  accord" 
ing  to  the  treaty  of  Ulrechtj  this  sentence  was  held  conclusive 
to  falsify  the  warranty,  (o) 

So,  where  a  ship  described  in  the  policy  to  be  American^  Bariiwv.  ciag- 
(which  is  the  same  thing  in  effect  as  though  she  had  been  ^.  20L  ' 
warranted  American,)  was  condemned  by  the  sentence  of 
a  French  prize  court,  in  which  no  specific  ground  of  ad- 
judication was  alleged,  but  from  the  whole  of  which  taken 
together,  it  sufficiently  appeared  that  she  was  condemned 
either  as  not  being  an  American,  or  for  not  having  those 
^treaty  documents  which  entitle  her  to  the  privileges  of  the      *649 
American  flag,  or  for  the  misconduct  of  the  captain  and  her 
crew :  this  was  held  conclusive  to  falsify  the  statement  of 
her  being  an  American,  (p) 

Although  the  ship  be  thus  described  in  the  policy  as  of  a 


(«•)  Bolton  V.  Gladstone,  5  Eist,  159.  403.    Tbe  trne  groond  of  the  caie  h  at 

S.  C.  ID  error,  3  Tauot.  83.  stated  in  the  text ;  see  the  remarkB  of  Ur. 

(»)  Per  Mr.  Justice  Lawrence  in  Pol-  J.  Lawrence  on  this  case  in  PoUard  v. 

laid  V.  Bell,  8  T.  Rep.  444.  BeU,  8  T.  Rep.  441. 443. 

{o)  Banfllai  «.  Lewis,  ▲.  o.  1783,  be-        {p)  Baring  «.  Clagget,  3  Boa.  PoB. 

lore  Lord  MsniUftW,  Ifanhall  on  Ins.  301. 
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Of  the  effect  of  neutral  fitate,  this  may  be  explained  by  a  subsequent  agree- 
i^uTin  maV  ment,  SO  as  to  preclude  the  effect  of  a  foreign  sentence  of 
Sw^^a  S^**  condemnation  as  enemy's  property,  where,  in  point  of  fact, 
feimreofneu-  ^jje  g^jp  ^^8  neutral  property.  The  ship,  in  the  case  now 
vr^^^-^^^7-  referred  to,  being  described  in  the  policy  as  "  an  American 
scribiog  a  ship  vessd^^^  and  doubts  having  arisen  whether  this  was  not  a  war- 
nation  u,  gene-  ranty  of  neutrality,  the  underwriters  signed  a  written  paper, 
SjImv'Seni^a  agreeing  "  That  in  case  of  capture  or  seizure,  the  assured,  on 
ISmraUiy  ^  producing  papers  to  prove  that  the  ship  and  cargo  were  really 
the  effect  of  neutral,  should  be  entitled  to  his  loss."  The  ship  was  cap- 
may  be  done  tured  and  condemned  as  enemy* s  property;  but  due  proof 
spe^Ugre/  being  given  that  the  ship  and  cargo  were  really  neutral,  the 
ISIpradude^the  ^ourt  held  that,  though  describing  the  ship  as  American  in 
conclusive  ef-  the  poHcy  amouutcd  to  a  warranty  that  she  was  so,  yet  the 
eign  sentence  explanatory  agreement,  coupled  with  the  required  proof  of 
ship  as  en^iy's  neutrality,  prevented  the  sentence  from  operating  as  a  {jEilsifi- 
K^mlact* ne^  cation  of  this  warranty,  as  it  otherwise  would  have  done,  {q) 

trai. 

Hendenon,  ^  242.  But  although  a  ship  cannot  be  neutral  unless  she  is 

499.  '         '    properly  documented  as  required  by  treaties,  the  same  conse- 
But  aitbooffh  a   quence  does  not  follow  from  her  mere  failure  to  observe  those 

■hip,  in  order  to   ^  i.  i.       .  ,  .  . 

be  neutral,  must  arbitrary  regulations,  or  ordinances  of  foreign  states,  which 
ments  required  have  not  received  the  sanction  of  other  nations. 
^^^uSm^y^  ^  almost  every  maritime  war  the  belligerents  take  upon 
neutral  ships  themsclvcs  to  make  various  marine  regulations,  adapted  to 
to  observe  the  their  own  respective  situations  and  interests,  but  often  con- 
mutations  of  trary  to  the  law  of  nations,  and  inconsistent  with  the  inde- 
stot«^,'and  pendcuce  of  other  states.  And,  although  it  may  be  prudent 
consequently,  if  (q^  the  subjects  of  ucutral  States  to  conform  to  these  reirula- 

the  sentence  of  ^  ^ 

a  beUigerent      tions  for  their  own  safety,  yet  it  is  now  settled  that  they  are 
a^nlwediy  pro-    *not  bound  by  them,  and  therefore  a  condemnation  avowedly 
^^oftha   grounded  on  the  nan^servance  <tf  them  uriU  not  amount  to 
;?  uiSn^S  proof  of  the  forfeiture  ofi/u:  warranty,  (r) 
tions,  such  sen-      The  principle  is,  that  the  law  of  nations  is  the  sole  rule  for 

fence  wiQ  not       .      .  ,.    '^     „    *^        . '  _      . 

falsify  a  wai^  deciding  all  qucstioiis  on  matters  of  prize,  except  where  it  has 

tinSSy.   "*""  heen  %'aried  or  departed  from  by  muitual  agreement  among 

Jw^Martii.^  states,  as  signified  by  international  treaties. 

Ins.  402.  Thus,  where  a  ship,  "  warranted  Portugese,"  was  con- 
650» 

{q)  Lothian  v.  Henderson,  3  Bos.  &       (r)  Marshall  on  Ins.  401, 403. 
PuU.  499. 
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demned  by  a  French  prize  court  expressly  "  because  she  had  Of  Uie  effect  of 
an  English  supercargo  on  boardy^  contrary  to  a  recent  ordi-  mrate"in"ma't- 
nance  of  the  French  government,  but  not  contrary  to  the  p^vSf/rfoi." 
law  of  nations,  or  to  any  treaty  between  France  and  Portu-  ^^  ^^  ^^^' 

gal,  Lord  Mansfield  held  that  this  sentence  did  not  falsify  

the  warranty,  (s) 

On  the  same  ground,  where  a  ship,  "  warranted  Danishj^^  tr^^'  Sl' 
was  condemned  by  a  French  prize  court  on  the  express 
ground  of  her  "  captaMs  being  an  enemy  y^  contrary  to  a 
French  ordinance^  set  out  in  the  sentence ;  as  this'  was  not 
shown  to  be  contrary  to  the  law  of  nations,  or  to  the  terms 
of  any  treaty  between  France  and  Denmark,  the  court  held 
that  the  sentence  did  not  falsify  the  warranty.  (/) 

"  Was  the  ship  in  question  condemned,"  asks  Lord  Ken-  Rfim«Hc8of 

Loid  Konyon. 

yon,  ^<  on  the  ground  that  she  was  not  Danish  property  ?  Cer- 
tainly not.  It  appears  clear  beyond  all  doubt  that  the  ship 
was  at  last  condemned  on  the  ground  that  the  captain  was 
one  of  those  persons  whom,  by  their  own  ordinances  only^ 
they  wished  to  proscribe.  On  the  whole,  I  am  of  opinion, 
that  though,  if  contrary  to  justice,  the  ship  had  been  con- 
demned simply  because  she  was  a  Danish  ship,  we  should 
have  been  concluded  by  that  sentence,  yet,  as  the  courts 
abroad  have  stated  as  the  grounds  of  their  condemnation, 
one  of  their  own  ordinances^  which  is  not  binding  on  other 
nations,  this  sentence  does  not  prove  that  the  ship  in  ques- 
tion was  not  a  neutral,  {u) 

So,  where  a  ship,  which  was  American  in  fact,  but  not  Pnpe«.  Ben, 
^expressly  warranted  to  be  so,  being  furnished  with  all  such  «'651 
papers  as  were  required  by  the  treaty  between  France  and 
the  United  States,  was  condemned  by  a  French  prize  court 
manifestly  on  the  ground  of  a  breach  of  French  ordinances, 
the  requisitions  of  which|  as  to  ship's  papers,  went  beyond 
those  of  the  treaty :  the  court  held  that  this  sentence  did  not 
falsify  the  implied  warranty  that  the  ship  should  be  furnished 
with  American  papers,  (v) 

In  the  case  of  Bird  v.  Appleton  the  Court  of  King's  Bench  Bird  «.  Ande- 
fully  sustained  their  decision  in  Pollard  v.  Bell,  and  broadly  564. 
laid  down  the  principle  that  no  one  state  has  authority,  by 

(«)  Mayne  «.  Walter,  ▲.  d.  1782.  Mar- '     («)  Pollard  v.  Bell,  8  T.  Rep.  437, 438. 
sbaU  on  Ins.  402.  (v)  Price  v.  Bell,  1  East,  063. 

(t)  PoUaxd  V.  Bell,  8T.  Bep.  434. 
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any  ordinanoe  of  its  own,  to  yary  the  general  law  of  nations 
as  to  other  states,  (tcr) 

In  one  ease,  where  the  ground  on  which  the  sentence  really 
proceeded  was  so  ambiguous  as  to  require  collateral  evidence 
to  explain  it,  and  upon  such  evidence  being  produced  it  ap- 
peared that  the  true  ground  of  the  condemnation  was  the 
violation  of  some  private  ordinance  of  the  captor  nation, 
Ixnrd  Mansfield  held  that  such  sentence  was  not  conclusive  to 
fiedsify  a  warranty  of  neutraUty,  and  judgment  was  accord- 
ingly given  for  the  plaintiffl  (x) 

If,  however,  in  a  foreign  sentence  there  be  several  grounds 
of  condemnation  set  forth,  and  one  of  them  be  a  good  and 
legal  ground,  it  will  be  conclusive  to  falsify  the  warranty, 
though  joined  with  several  bad  ones. 

Thus,  where  a  ship,  ^^  warranted  American,^'  was  con- 
demned by  a  French  prize  court,  partly  on  the  ground  that 
she  was  not  documented  according  to  treaties,  and  partly  for 
the  breach  of  French  ordinances,  not  binding  upon  America, 
the  sentence  was  held  conclusive  to  forfeit  the  warranty,  (jr) 


(w)  Bird  V.  Appieloo,  8  T.  Bep.  582.  markt  of  Mr.  J.  Lawreaoe  in  PoUaid  a. 

{x)  Bemardi  v.  Motteux,  Doiigl.  S75.  Bell,  (8  T.  Bep.  441.)  to  be  the  trae  efiect 

Such  appears  from  the  language  of  Lord  of  this  decmoo. 

Mansfield  in  the  case  itself,  and  sobee-  (jr)  Baring  v.  Boyal  Ezch.  Asi.  Conqk 

qttently  in  Saloucci  a.  Woodmaas  (Bftar-  5  East,  99.                                        « 
■hall  OB  Ina.  406) ;  and  also  ifom  the  re- 
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IMPLIED    WARRANTY    OF    SEAWORTHINESS. 

Sect.  I.  -^  General  Doctrine  of  Seaworikiness. 

§  243.  In  every  policy  of  marine  insurance  there  is  an  im-  2^*^  **" 
plied  warranty  that  the  ship  shall  be  seaworthy  for  the  voyage,  wonhineas. 
by  which  is  meant  that  she  shall  be  in  a  fit  state,  as  to  repairs,  Meaaiag  of  the 

.  1     11       I  /  implied  warran- 

equipments,  crew,  and  all  other  respects,  to  encounter  the  or-  tv  of  ■eawol^ 
dinary  perils  of  the  voyage  insured  at  the  time  of  sailing  on      ^^ 
it.  (a)  » 
There  is  nothing  in  the  law  of  marine  insurance  more  im-  Mwrtanoe  of 

"  /•        i.  enforcing  a 

portant,  both  with  a  view  to  the  benefit  of  commerce  and  strict  compU- 
the  preservation  of  human  life,  than  to  enforce,  as  far  as  pos- 
sible, a  strict  compliance  with  this  warranty ;  as  otherwise 
the  effect  of  insurance  might  be  to  render  those  who  were 
protected  from  loss  by  the  policy  exceedingly  careless  about 
the  condition  of  the  ship  and  Uie  consequent  safety  of  the 
crew,  (i) 

The  courts,  accordingly,  have  held  that  the  seaworthiness  The sbiys being 
of  the  ship  for  the  voyage,  when  she  sails,  is  a  condition  pre-  t^^yage,^*^ 
cedent  to  the  underwriter's  liability  for  any  loss  incurred  in  i^^^^jS^ 
the  course  of  the  voyaffe.'  precedent  lo 

J    o  the  underwri- 

ter's liability  for 

(a)  Per  Parke,  B.  5  Mees.  &  Web.    in  Donglam  v.  Scougall,  4  Dow*s  Rep.   •^  1^  io^jur- 
414.  276,  and  of  Lort  Redesdale  in  WUkie  v.  «» after  aailing. 

(h)  See  the  obeervations  of  Lord  Eldon    Geddea,  3  Dow,  60. 


>  See  3  Kent,  (5ih  ed.)  297,  et  teq. ;  Warren  o.  United  Ina.  Co.  2  John.  231 ; 
Walden  v.  Fireman's  Ins.  Co.  12  John.  128;  Hudson  v.  Williamson,  3  Brevard,  342 ; 
Starbucks.  N.  £ng.  Ins.  Co.  19  Pick.  196;  Amer.  Ins.  Co.  v.  Ogden,  15  Wendell, 
532 ;  Talcot  v.  Commercial  Ins.  Co.,  Talcot  v.  Marine  Ins.  Co.  2  John.  124, 130. 

s  See  the  remarks  of  Hubbard,  J.  in  Deshon  v.  Merchants  Ins.  Co.  11  Metcalf,  19^ 
207 ;  Paddock  v.  Franklin  Ins.  Co.  11  Pick.  227  ;  Copeland  e.  N.  Eng.  Marine  Ins. 
Co.  2  Metcalf,  432, 436,  437 ;  Warren  o.  United  Ins.  Co.  2  John.  Cas.  231 ;  Starbuck 
9.  N.  England  Ins.  Co.  19  Pick.  199. 
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trifle  of 


If  she  be  not  so  seaworthy,  says  Lord  EDenboroagh, 
'^  from  whatever  cause  this  may  arise,  and  though  no  frand 
was  intended  on  the  part  of  the  assured,  the  underwriters 
may  answer, '  We  are  not  liable. ' "  (c) 

The  premium  is  paid,  says  Mr.  J.  Lawrence,  *'  in  order 
that  the  owner  of  a  ship  which  is  capable  of  performing  the 
653*       ^voyage  may  be  indemnified  against  certain  contingencies; 
and  if  the  consideration  fails,  the  obligation  fails."  (d) 

If,  indeed,  as  in  policies  "  ai  and  fromj'*  the  risk  attaches 
before  sailings  and  the  ship,  wbUe  in  the  port,  be  in  a  state 
of  seaworthiness  commensurate  with  her  then  risk,  her  sub- 
sequently sailing  in  a  state  of  unseaworthiness  for  the  voyage 
will  not  avoid  the  policy  ab  initio^  so  as  to  entitle  the  assured 
to  a  return  of  premium  (e) ;  and  in  the  same  way,  if  she  be 
lost  in  the  course  of  a  river  navigation,  the  underwriters  will 
be  liable,  provided  her  then  state  of  equipment  was  adequate 
to  her  then  risk,  although  it  might  not  be  such  as  to  constitute 
a  state  of  sea  worthiness  for  her  sea  voyage,  (f)  ^ 

(e)  Weddertmrn  e.  BeD,  1  Camp.  1.  (•)  Anoan  v.  Woodman,  3  Taant.  299. 

(<0  In  Christie  v.  Sccielaa,  8  T.  Rep.        (/)  See  per  Paike,  B.  in  Dixon  v.  Sad- 
1S2.  ler,  5  Mees.  &  WeU.  414. 


>  The  implied  warranty  of  aeawrorihincae  is  the  same  in  an  insmvnce  on  goods  and 
freight,  as  it  is  in  an  insofanoe  upon  the  veasd.  It  is,  that  the  veaeel  shall  be  in  a 
navigable  state  at  the  time  she  sails.  This  is  a  reasonable  construction  of  Uae  implied 
warranty,  bat  it  would  be  moA  onrrasooable  to  extend  it  back  to  the  time  when  the 
vessel  is  in  port  Many  repairs  may  be  made  during  the  lading  of  the  caigo ;  and  to 
requite  the  veasel  to  be  completely  repaired,  before  she  ooold  take  on  board  any  part 
of  her  cargo,  would  occasion  much  unnecessary  delay  and  expense,  and  would  appear 
to  be  of  no  benefit  to  the  underwriter ;  and  it  was  held,  in  the  case  of  insuranoe  on 
eargoand  freight  at  and  from  a  foreign  port,  that  the  policy  wiB  attach,  noiwiths«aiad> 
ing  the  vessel  while  in  port  with  the  caigo  on  board,  may  need  repairs  to  put  her  in  a 
lit  condition  to  undertake  the  Tojrage.  Merchants  Ins.  Co.  v.  Clapp,  11  Pick.  56; 
Taykv  v.  Lowell,  3  Mass.  331.  In  Taylor  r.  Lowell,  Mr.  Justice  Sewall  said,— 
*^  The  seaworthineas  of  the  veasel,  her  complete  capacity  to  perform  tlie  voj^age 
insured  from  the  port  of  lading,  is  not  material  to  the  portion  of  the  risk  incurred  at 
the  port  before  sailing.  A  loss  or  damage  occasioned  by  the  defect  of  the  vessel, 
whether  occurring  in  port  or  at  sea,  is  not  chargeable  on  the  insurer.  A  possible 
deficiency  of  the  vessel  while  in  pcHt,  a  necesMty  of  repairs,  some  delay  for  the  paf>> 
pose,  are  events  unavoidably  contemplated  by  the  parties  in  every  contract  of  insur- 
ance.^ See  pott^  671 ;  Hendricks  «.  Commercial  Ins.  Co.  8  John.  1 ;  3  Kent,  (Ah 
ed.)  288,  289 ;  Paddock  v.  Franklin  Ins.  Co.  11  Pick.  227, 232,  per  Mr.  Chief  Justice 
Shaw.  In  this  last  case  the  learned  chief  justice  remarked,  —  "  Sea  worthioess  applies 
to  the  intended  uses  and  purposes  to  which  the  vessel  is  to  be  appUed.  So,  whilst 
a  ship  is  insured  at  a  port,  a  state  of  repair  and  equipment  is  sufficient,  which  would 
be  unsesworthioess  for  goiog  to  sea.  But  she  must  be  in  such  a  condition  as  to  be  in 
reasonable  security.    If  she  be  a  mere  wreck  the  policy  never  attaches.    Paimenier 
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Whether  the  assured  were  ignorant  of  the  unseaworthiness  General  doo- 
of  the  ship  or  not  can  make  no  difference ;  if  the  ship  were  worthjnett* 
not,  in  fact  J  seaworthy  at  the  outset  of  the  adventure,  either  And  whether^ 
in  the  degree  commensurate  with  her  then  risk,  or  for  the  kmswoif^  im. 
voyage,  that  state  of  things  never  existed  which  was  the  sole  JJ*iJ^2iJ2|^^ 
foundation  for  the  underwriter's  promise,  and  he  consequently  ^^""'^  ^ 
can  never  be  bound  thereby. 

Hence,  as  Lord  Eldon  says,  "  it  is  not  necessary  to  inquire 
whether  the  owners  acted  honestly  and  fairly  in  the  transac- 
tion ;  for  it  is  clear  law  that,  however  just  and  honest  the  in- 
tentions of  the  owner  may  be,  if  he  is  mistaken  in  the  fact, 
and  the  vessel  is,  in  fact,  not  seaworthy,  the  underwriter  is 
not  liable,  {g) 

Thus,  where  the  owner  had  procured  his  ship  to  be  sur- 
veyed and  fully  repaired,  as  the  shipbuilder  thought,  before 
sailing,  but  she  proved  to  be  unseaworthy  from  a  latent  de- 
fect, (the  unsoundness  of  some  timbers  near  her  keel),  which 
was  not  discovered  during  the  survey  or  repair,  Lord  Mans- 
field held  that  the  underwriter  was  discharged  from  his  liabil- 
ity by  the  mere  fact  of  unseaworthiness,  however  innocent 
*the  plaintiff  might  have  been,  and  however  cautiously  he  *  654 
might  have  acted.  (A) 

Upon  the  same  principle  it  is,  that  the  warranty  of  seawor-  And  whether 

..     •        .  11       .        I     J         1     .  .1  .•      .      ^  the  insurance  k 

thiness  is  equally  implied,  whatever  may  be  the  subject  of  eflected  by  the 
insurance ;  and  applies  no  less  to  insurances  effected  by  the  sMp.^or'oniy  bj 
owner  of  the  goods  than  to  those  effected  by  the  owner  of  {^^^JISl^ 
the  ship.     Thus,  in  an  action  brought  by  an  innocent  shipper 
of  goods,  (who  had  no  interest  whatever  in  the  ship,)  on  proof 
being  given  that  the  ship  was  unseaworthy  when  she  sailed, 
Lord  Mansfield  nonsuited  the  plaintiff;  saying,  that  the  im- 
plied warranty  could  not  be  dispensed  with  in  any  case  (i) ; 
and  this  is  now  well  understood  to  be  the  law  of  England  on 
this  subject,  {j ) 

ig)  Per  Lord  Eldon  in  Doiigla«  v.       (t)  Oliver  «.  Cowley,  Park  on  Ins.  470^ 
Soougall,  4  Dow's  Caaea,  270.  8th  ed. 

(A)  Lee  «.  Beach,  Park,  468, 8lh  ed.        (»  The  law  is  the  same  in  the  United 

States,  see  1  Phillips  on  Ins.  306,  309. 


V.  Coa8in«,3Camp.  235;  MLanahan a.  Universal  Ins.  Co.  1  Peters,  (S.  C.)  184; 
Taylor «.  Low«ll,  3  Ma«.  348.  2jee  pou,  671.  Crader  «.  Pennsylv.  Ins.  Co.  2  Wash. 
C.  C.  339, 2G2  i  Brown  «.  Qiraid,  4  Yeates,  11& 
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General doo         The  proposition,  indeed,  "that  the  implied  warranty  of 
wortbioeas.       seaworthlness  cannot  be  dispensed  with  in  any  case,"  though 
The  implied       Unquestionably  true  as  a  general  rule,  must  yet  be  understood 
•rawortLnen    ^'^^  somc  limitations ;  for  the  following  case  shows  that  if  a 
bSTooMenTS^  ^'^'P'  ^^^^''B  Originally  sailed  in  an  unseaworthy  state,  puts 
nnderwriten.     back  immediately  on  discovering  the  defect,  and  the  under- 
writers  agree  to  waive  the  objection,  and  allow  her  to  proceed 
on  her  voyage  a  second  time,  (on  which  occasion  she  sails  sea- 
ffforthpy)  they  cannot  afterwards  set  up  the  plea  of  her  original 
unseaworthiness  as  a  defence  against  any  subsequent  loss,  to- 
tally unconnected  therewith.^ 
If  a  ship  having      ^q  insurance  was  effected  "  on  ship  and  outfit,"  for  a  voy- 

origioaliy  sailed  . 

unseaworthy     age  ''  at  and  from  London  to  Bahia,^*     The  ship  sailed  from 

put  beck  on  dia-  t        j  i_       ^  -^i.  r  •  j 

covering  the  Liondon  On  her  voyage,  with  a  cargo  of  u'on,  and  on  gomg 
SwiTafte/hav-  ^^^^  Channel,  encountered  bad  weather,  and  made  so  much 
iiig  remedied  it,  water,  that  it  bccamc  evident  she  was  overloadedL  and  could 

by  consent  of  ,  *  •  i     i  « 

the  underwri-     Dot  continuc  her  voyagc,  in  safety  unless  she  were  lightened. 

ond'ume'sea^   The  master  took  the  ship  into  Ramsgate  harbor,  and  there, 

^yage|[he^  with  the  conscut  of  the  underwriters,  expressed  by  a  memo- 

worthin«afa*^    randum  on  the  policy  (A),  unshipped  part  of  the  iron  ;  and, 

DO  defence  with  *having  done  so,  proceeded  on  his  voyage,  in  the  course  of 

in^  degree      which  the  loss  occurred  which  was  the  subject  of  the  claim, 

ooonected  with  ^^^  which  W€is  tohoUp  uncomiected  with  the  original  state  of 

H^u  2'^&^    unseaworthiness  of  the  ship  when  she  first  sailed  from  London^ 

Aid.  m  the  jury  found  that  the  ship  was  seaworthy  for  her  voyage 

655  *       when  she  sailed  from  Ramsgaie.    The  court,  upon  this  finding 

and  on  the  whole  facts  of  the  case,  held  that  the  underwriters 

were  liable  for  the  loss.  (/)  * 

With  reference  tb  the  argument  maintained  by  the  under- 
writers, that  in  consequence  of  the  ship's  having  originally 

{Jt)  In  these  terms,  '^HU  agrtei  that       (/)  Weir  v.  Aberdein,  2  B.  &  AM.  320. 
the  ship  may  loadf  unload,  and  reload    \  JPottt  679.  }> 
goodly  and  discharge  part  of  her  cargo  at 
Ranugate,*'* 


>  See  Natchez  Ins.  Co.  v.  Stanton,  2  Smedes  dc.  Manh.  340. 

>  See  Taylor  v.  Lowell,  3  Maaa.  331 ;  Amer.  Ina.  Co.  v.  Ogden,  15  Wendell,  532; 
M'Blillan  v.  Union  Ina.  Co.  1  Rice,  248 ;  Paddock  v.  Frantdin  Ina.  Co.  11  Pick.  227, 
234, 235 ;  Garriguea  v,  Coxe,  1  Binney,  502 ;  M^Lonahan  v.  Univeifal  Ina.  Co.  1  Pe- 
teis  (S.  C.)  184.  Where  a  abip  is  oat  of  trim  during  the  voyage,  but  before  a  \om 
happens  is  put  in  proper  trim,  the  insurer  will  be  held.  Chaae  v.  Eagle  Ins.  Co.  5 
Pick.  51 ;  Deblois  v.  Ocean  Ins.  Co.  16  Piok.  303, 306. 
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sailed  unseaworlhy,  they  were  discharged  from  all  liability  for  Genena  doc- 
future  lodSy  and  that  the  policy  was  thereby  completely  at  an  wonhioew. 


end,  although  they  had  agreed  to  waive  the  objection,  and  Remarks  of 
although  the  subsequent  loss  was  in  no  degree  connected  with  dei]u)auSlM^ 
the  original  unseaworthiness,  Lord  Tenterden  said  that  he  ^''^®' 
was  surprised  at  the  proposition,  and  refused  to  accede  to  it 
on  the  ground  of  the  practical  inconveniences  which  would 
be  constantly  arising  from  its  adoption.     '<  It  would  lead,'' 
he  said,  '^  to  dangerous  consequences,  by  opening  a  door  to 
underwriters  to  break  their  engagements  by  means  of  trivial 
circumstances,  the  effect  of  which  no  one  ever  contem- 
plated." (m) 

It  roust   be  understood,   however,  that  this  doctrine  is  Jtmastttrictiy 

.     11..*  .  .  .  be  confined  to 

Strictly  limited  to  cases  m  which  there  is  clear  evidence  both  caBe>wbere  iiie 
that  the  underwriters  have  agreed  to  waive  their  objection  to  have  agreed  to 
the  ship's  original  want  of  seaworthiness,  and  also  that  the  i^tion,^d  Uie 
subsequent  loss  was  wholly  unconnected  therewith,  (n)  SwmiSctoS^ 

with  the  origi- 

§  244.  It  is  a  leading  principle  of  the  law  of  England  on  thineaa. 
the  subject  of  seaworthiness  that  if  the  ship  be  originally  seor      ^.^^ 
worthy  for  the  voyage  insured  tohbi  she  sails  on  it,  the  implied  warranty  is  sat- 
♦warranty  is  satisfied ;  the  assured  makes  no  warranty  that  ^^j|^^!j"'^ 
the  ship  shall  continue  seatoorlhy  in  the  course  of  it.^  for  *tu  voyage 

*^  Every  ship,"  says  Lord  Mansfield,  '^  must  be  seaworthy  there  is  no  im- 
when  she  first  sails  on  her  voyage  insured,  but  she  need  not  bLtsbcTsbalu^ 
continue  so  throughout  the  voyage."  (o)     "  She  may  cease  to  <»**»*^*'- 
be  so  in  twenty-four  hours  after  her  departure,  and  yet  the 
underwriter  will  continue  liable."  (p)     "  It  is  a  clear  and 
established  principle,"  says  Lord  Eldon,  <<  that  if  a  ship  be 
seaworthy  at  the  commencement  of  the  voyage,  though  she 

(m)  Weir  v.  Aberdeen,  2  B.  &  Aid.  324.  ment  of  Lord  Tenterden  in  its  favor  is 

(n)  The  doctrine  does  pot  seem  admitr  very  weighty.    3  Comm.  (5th  ed.)  289. 

ted,  even  to  this  extent,  in  the  United  (o)  In  Bennon  v.  Woodbridge,  Dougl. 

States     t  M'Lanahan  v.  Universal  Ins.  758. 

Comp.  1  Peters  (S.  C.)  170.    Chancellor  Of)  Per  Lord  Mansfield  in  Eden  v. 

Kent,  however,  considers  that  the  argn-  Pbrldnson,  ibid.  755. 


>  See  pott  J  086,  667,  and  notes ;  Peters  v,  Phanix  Ins.  Co.  3  Berg.  9l  Rawie,  25 ; 
Amer.  Ins.  Co.  v.  Ogden,  20  Wendell,  287  ;  S.  C.  15  Wendell,  532 ;  Gazzam  v.  Cin- 
cinnati Ins.  Co.  6  Ohio,  71 ;  Miller  v.  Russell,  1  Bay,  309 ;  3  Kent,  (5th  ed.)  287, 288. 
The  necessity  for  repairs  during  the  voyage,  on  account  of  mere  wear  and  tear,  does 
not  impair  the  original  warranty  of  seaworthineas.    Donnell  p.  Ins.  Co.  2  Sumner, 
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Geoerei  dre-  becoHies  iinseaworthy  only  one  hour  after,  still  the  warraoty 
worthiness.'  is  Complied  with,  and  the  underwriter  is  liable."  {q)  "  If  the 
vessel,  crew,  and  equipments  be  originally  sufficient,  the 
assured  has  done  all  that  be  contracted  to  do ; "  he  makes  do 
warranty  to  the  underwriters  that  the  ship  shall  continue  sea- 
worthy, (r) 
Thas,  on  in-  Numerous  cases  have  been  decided  in  this  country  which 

mraooes  out        ,  ^ 

and  home,  sea-  illustrate  and  support  the  principles  thus  laid  down.    Thus, 

the  commence-  whcrc  an  iusurauce  is  effected  on  a  voyage  out  and  home,  the 

^dpt^^  risk  being  entire  and  indivisible,  it  has  frequently  been  held 

^utiMrtes  the  im-  sufficient  to  satisfv  the  implied  warranty,  if  the  ship  was  sea- 

pUed  warranty :  "^  ^  •''  '^ 

the  ship  need     Worthy  for  the  entire  voyage  when  she  first  sailed  from  the 
thy  at  the  com-  home  port  of  loading ;  and  it  is  not  necessary  that  sbeshould 
Sbe'^^mewwd    be  in  a  seaworthy  condition  on  sailing  from  the  out-port  on 
an^^r°stc^  ^^^  homeward  passage,  or  from  any  intermediate  port 
of  the  voyage.        Thus,  whcrc  the  voyagc  insured  was  '^  at  and  from  Hoo- 
Woodbridge,      ^^ur  to  the  coast  of  Angola,  during  her  stay  and  trade  there, 
Doiigi.  788.        n^  3|jj  from,  thence  to  her  port  or  ports  of  discharge  in  St 
Domingo,  and  at  and  from  St.  Domingo  back  to  Honfleor," 
Lord  Mansfield  said  that  if  this  was  one  entire  risk,  (which, 
as  the  premitnn  was  entire,  fie  held  it  to  be,)  the  underwriters 
would  have  iTeen  liable  if  the  ship  was  seaworthy  when  she 
657  *      *left  Honfletir,  though  she  had  not  been  so  at  Angola,  or  any 
of  the  subsequent  stages  of  the  voyage,  (s) 
vt^^Tka:^'      So,  where  a  ship  was  insured  "  at  and  from  Belfast  to  her 
c.  7^.  port  or  ports  of  loading  in  British  America,  diving  her  stay 

there,  and  back  to  a  port  of  discharge  in  the  United  King- 
dom, &c.  and  the  evidence  showed  that  she  was  seaworthy 
when  she  sailed  from  Belfast^  but  unseaworthy  when  she  left 
St.  Andrews  on  the  homeward  passage,  the  counsel  for 
the  defendants  admitted  that,  having  been  thus  seaworthy  at 
the  commencement  of  the  risk,  the  implied  warranty  was 
satisfied,  (t) 

§  344.  The  preceding  cases  establish  the  principle  that  no 


<^)  In  the  caie  of  «The  MidBuramer  788.    See  the  case  of  Honldiwortk  f. 

Bloeeom/'  Watson  v.  Clarke,  1  Dow's  Wise. 

Pari.  Cases,  344.  (()  HoaMs^irarth  v.  Wise,  7  B.  &  O. 

(r)  Per  Parke,  B.,  in  Dixon  o.  Sadler,  9  794.    See  also  S.  P.  Redman  v.  Wftna, 

Mees.  &  Wels.  414, 415.  14  Hees.  &  Wda.  476. 

(«)  In  Bermon  v.  Woodbridge,  Dongl. 
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warranty  is  implied  that  the  ship,  in  point  of  staunchness  and  General  doo 
repair,  shall  continue  seaworthy  throughout  the  voyage  ;  it  is,  worthing.' 


moreover,  equally  certain  that  the  assured  makes  no  warranty  The~assured~~ 
for  the  continued  good  conduct  of  the  master  and  crew  in  the  raQirf"^^ 
course  of  the   voyage ;    but   that  if  the  vessel,   crew,  and  induct "nbe* 
equipment  be  originally  sufficient,  and  the  master  a  person  master  and 
of  competent  skill,  the  assured  has  done  all  he  contracted  to  derwriter, 
do ;  and,  therefore,  although  such  master  and  crew  should  bieXr^^i  loj^ 
by  their  acts  or  omissions  have  brought  the  ship  in  the  course  Smaed*by  the 
of  the  voyage,  and  at  the  time  of  loss,  into  an  unsea worthy  peri|»  insured 
(i.  e.  uninsurable)  state,  yet  the  underwriter  will  be  liable  for  it  mav  be  re- 
all  loss  which,  though  remotely  occasioned  by  such  superin-  ^ondhyT 
duced  state  of  unseaworthiness,  is  yet  proximately  caused  by  ^orthineMT*' 
the  perils  insured  against,  (u)  ^  superinduced 

r  o  \    f  1^  the  Bcis  or 

"  It  is  the  duty  of  the  owner,"  says  Mr.  J,  Bayley,  "  to  oini«»ion»ofibe 
have  the  ship  properly  equipped,  and,  for  that  purpose,  it  is  ^rew^provided 
necessary  that  he  should  provide  a  competent  master  and  ccmipelten^  and 
crew  in  the  first  instance :  but  having  done  this  he  has  dis-  ^^'^JjJ'P  ^fJL 
♦charged  his  duty."  (v)     "  He  makes  no  warranty,"  says  Mr.  commencement 
B.  Parke,  "that  the  vessel  shall  continue  seaworthy,  or  that      #6^*^ 
the  master  and  crew  shall  do  their  duty  during  the  voyage  ; 
and  their  negligence  and   misconduct  is  no  defence  to  an 
action  on  the  policy,  where  the  loss  has  been  immediately 
occasioned  by  the  perils  insured  against,  {w)  ^ 

"  And  no  distinction  can  be  made  in  this  respect  between  Whether  the 
the  omission  by  the  master  and  crew  to  do  an  act  which  wldch  occa^ 
ought  to  be  done,  or  the  doing  an  act  which  ought  not,  in  JJ^^beM  i^J^ 

induced  by  the 
acts  or  OMw- 

(u)  Busk  V. Royal  Exch.  Comp.  2  B  &  Meea.  &  Wels.  895.    Redman  v.  Witoon,  nonsot  ifae 

Aid.  73.    Walker  v.  MaiUaud,  5  B.  &  14  Mees.  &  Wels. 476.    Phillips ©.Naime,  ""beragJnta 

Aid.  171.    Biahop  v.  Pentland,  7  B.  &  Cr.  16  L.  J.  C.  Fl.  104.  of  the  awured, 

219.    Houldaworth  v.  Wise,  7  B.  &  Or.  (t)  Per  Bayley,  J.,  in  Walker  v.  Mail-  makes  no  difler- 

794,  and  see  especiaUy  Phillips  v.  Head-  land,  5  B.  de  Aid.  175.  ^'^- 

lam,  2  B.  &  Ad.  380     Dixon  v.  Sadler,  5  {w)  Per  Parke,  B.,  in  Dixon  v.  Sadler, 

Meea.  &  Wela.  405.    S.  C.  in  error,  8  5  Mees.  6c  Wels.  414. ' 


>  A  vesel,  which  is  insured  on  a  voyage  oat  and  borne,  and  which  departs  with 
officers  and  a  crew  competent  for  the  voyage,  does  not  become  unseawoilhy  by  rea- 
son of  the  master's  becoming  incompetent,  at  the  foreign  port,  to  command  the  ves- 
sel ;  and  if  the  vessel  sailf  from  such  port  under  his  command,  and  is  lost  on  the 
homeward  passage,  the  nnderwriters  are  not  discharged,  although  the  loss  may  have 
been  caused  by  stranding,  attributable  to  the  master's  incapacity.  Copeland  e.  New 
England  Marine  Ins.  Co.  2  Metcalf,  432.    See  poft,  666, 667,  and  in  notes. 

*  See  jpoit,  666,  667,  and  notes. 
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GcBeni  doc      the  coiirse  of  the  navigation.     It  matters  not  whether  a  fire, 
woiibmem.       which  caoses  a  loss,  be  lighted  improperly,  or,  after  being 
properly  lighted,  be  negligently  attended  ;  whether  the  loss 
of  an  anchor,  which  makes  a  vessel  unseaworthy,  be  attribo- 
table  to  the  omission  to  take  proper  care  of  it,  or  to  the  im- 
proper act  of  slipping  it  or  cutting  it  away ;  nor  could  it 
make  any  difference,  whether  any  other  part  of  the  equipment 
were  lost  by  mere  neglect,  or  thrown  away  and  destroyed  in 
the  exercise  of  an  improper  discretion  by  those  on  board."  (z) 
The  numerous  cases  by  which  these  positions  have  been 
illustrated  and  established  in  our  recent  jurisprudence  will  be 
considered  more  at  large  hereafter,  when  we  come  to  treat  of 
the  losses  covered  by  the  policy  ;    we  will  here  merely  cite 
one  or  two  of  those  decisions  which  bear  more  particularly 
on  the  subject  of  unseaworthiness. 
A  ship  setwoiw      A  ship  insured  in  b  time  policy  sailed  from  Rotterdam  for 
ae^  and  provid-  Sunderland,  properly  equipped  and  manned  for  the  voyage ; 
peiMMeaptaiB^  on  arriving  off  the  latter  place  the  roaster  commenced  heav- 
•ad  crew,  is,  m  {^  ballast  Overboard,  as  was  proved  to  be  usual  on  such 

MMMeQDCBOe  of         ^  ^ 

their  ne^igeoce  occasions,  and  whilc  this  was  being  done  a  strong  squall  sud- 
baUait^^i^  denly  came  on,  which,  in  consequence  of  the  removal  of  the 
•adtort 5^^  ballast,  threw  the  ship  on  her  beam  ends,  so  that  she  conld 
^^h^ihmt  °^^  ^  righted  again,  but  sunk  and  became  a  complete 

the  UDderwriter  wreck. 

low.  The  substantial  question  on  the  pleadings  was,  whether 

^5j|;^^    the  assured  were  so  far  responsible  for  the  wilful  (i.  e.  negli- 

s^^in^fTor     8^'°^  *®"^  improper,  but  not  barratrous)  act  of  the  master  and 

8  ibid.  805.   '    crcw  in  thus  rendering  the  vessel  unseaworthy  before  the  end 

^^         of  the  voyage,  as  to  discharge  the  underwriter  from  liability 

for  subsequent  loss,  which,  though  remotely  occasioned  by 

their  misconduct,  was  proximately  caused  by  the  perik  of  the 

sea.     The  court  held  that  they  were  not :  the  vessel,  crew, 

and  equipments,  having  been  originally  sufficient,  the  assured, 

they  considered,  had  done  all  he  contracted  to  do  ;  and  the 

underwriters,  therefore,  must  be  liable  for  this  loss,  which, 

though  remotely  referable  to  the  misconduct  of  the  master 

and  crew,  was  the  inmiediate  effect  of  the  perils  insured 

against,  (y) 

(4r)  Pter  Pailce,  E,  in  Dixon  v.  Sadler,  5  Wels.  895.    ^  See  the  femaiki  of  Kr. 

Hees.  9i  Wels.  415.  Chief  Jastice  Sbaw  oo  this  case,  in  Cope- 

(y)  DixM  9.  Sadler,  5  Mees.  &  Wels.  land  9.  N.  Eog.  Uaiine  Iiw.  Co.  2  Mel- 

405.    S.  C.  afiimed  in  enor,  6  Mees.  4t  calf,  443, 444.  > 
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Whether  the  8tate  of  unseaworthiiiess  which  occasions  the  Oenerai  doc- 
lo98  be  superinduced  by  the  negligence  of  the  master  and  worthiness. 


crew,  or  of  other  parties  employed  by  the  assured  upon  the 
^business  of  the  ship  in  the  usual  course  of  trade,  can  make  no 
difference.     A  ship  was  insured  on  the  African  teak  trade,  for 
a  voyage  ^'  from  LoTidon  to  Sierra  LeonCy  while  there,  and  back  a  ship  seawor- 
to  her  port  of  discharge  in  the  United  Kingdom;  "  the  ship  safielwMre. 
after  her  arrival  outwards  was  loaded  with  teak  at  an  island  g^te  ofVn««* 
on  the  Sierra  Leone  river  by  the  African  natives,  (who  are  Ju^^^'fJ^S  i'^ 
generally  employed  in  that  trade  for  the  purpose,)  and  having  loadiof  of  her 
completed  her  loading,  began  dropping  down  the  river  on  ^a!ncfuii[  that  ^ 
her  passage  home  ;  it  was  soon  found,  however,  that,  owing  taSyroVwh<3i 
in  all  probability  to  the  unskilful  loading  of  the  natives,  she  }-^£[*JqJ^^  ^ 
had  become  so  leaky  as  to  be  unfit  to  put  to  sea,  and  having,  ^^id,  that  the 
on  examination,  been  pronounced  unseaworthy,  she  was  vol-  wera  itaUe  for 
untarily  run  on  shore  to  prevent  her  sinking  in  the  river,  and  Redman  v. 
ultimately  sold  where  she  lay,  as  not  being  fit  for  repair,  ^'jj^  5^ 
The  plaintiff  claimed  a  total  loss  by  the  perils  of  the  sea ;  —  ^^-  ^'^^' 
the  jury  having  at  the  trial /oun^2  that  the  ship  teas  seaworthy 
taken  she  sailed  from  London^  the  only  point  raised  for  the 
decision  of  the  court  was,  whether,  upon  these  facts,  the  un-* 
derwriters  were  liable  for  a  loss  as  claimed  by  the  pla  ntiff 
^The  court  held  they  were ;  for  the  loss,  though  it  might  re-       *660 
motely  have  arisen  from  the  negligence  of  the  natives,  was  yet 
proximately  caused  by  the  voluntary  stranding,  which  was  a 
peril  of  the  sea.  {z) 
The  principle  now  under  consideration  has  been  recently  Further  aiu*- 

.  .  ^    tmtion  of  the 

illustrated  in  two  cases,  where  the  policy  contained  a  clause  principle  in 

by  which  the  ship  was  ^^  allowed  to  be  seaworthy  for  the  voy-  Si^idsutc 

age  ;  "  this  clause  having  been  decided  to  be  "  a  dispensa-  S^has^bei^ 

lion  with  the  implijsd  warranty  of  seaworthiness,"  so  as  to  adnwiteu  hy  a 

aDecial  claoso 

preclude  the  underwriter  from  any  defence,  on  the  ground  of  in  the  policy. 
the  ship's  not  having  been  seaworthy  for  the  voyage  when 
she  sailed,  these  cases  stand  on  the  same  footing  as  though 
the  jury  had  expressly  found  the  fact  of  seaworthiness,  (a) 

In  the  first  of  these  cases,  which  was  also  on  a  ship  en-  ^"^^juTJ^jf^ 
gaged  in  the  African  timber  trade,  and  insured  "  from  Bristol  ion,  has  been 
to  Sierra  Leone^  and  back,"  the  declaration  did  not  in  terms  unaMwonfay^ 

(g)  Redmn  9.  VTBrnxk,  14  Men.  &   In  Parfltt  9.  Thonqitoii,  13  Meet,  ft  Web. 
Wels.  476.  302. 

(«)  See  the  nmaika  ofC.  B.  Poilook 

VOL.  I.  56 
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Theanderwri- 
ter  under  such 
a  policy  is  not 
eutitled  todaim 
any  deduction 
from  the 
amount  of  the 
loss,  on  the 
ground  that  the 
damage  was 
partly  owing  to 
the  decayed  and 
unseaworthy 
stale  of  the 
ship,  if  the 
whole  loss  is 
fairiy  referable 
to  the  perils  of 
theses. 
PhilUps  «. 
Nairae,  i^l^J. 
C.PLIM. 


aver  a  loss  by  the  perils  of  the  seas,  but  stated  that  the  ship, 
in  the  course  of  the  voyage,  by  the  violence  of  the  vdnds 
and  waves,  had  beeome  so  damaged  and  leaky  that  she  was 
obliged  to  ran  for  Gambia  as  the  nearest  port  of  safety^ 
where,  on  survey,  she  was  found  to  be  unseaworthy,  and  in- 
capable of  prosecuting  her  voyage  without  repairs,  which  it 
was  impossible  for  her  either  to  procure  at  Gambia^  or  go 
elsewhere  to  obtain,  in  consequence  of  which  she  was  neces- 
sarily sold  as  she  lay,  and  became  a  total  loss.  At  the  trial 
the  defendants  endeavored  to  show  that  the  loss  had  arisen, 
not  from  any  of  the  perils  insm*ed  against,  but  wholly  from 
the  decayed  and  unseaworthy  state  of  the  ship :  this,  how- 
ever, the  judge  at  Nisi  Prius,  and  the  court  in  Banc,  held 
they  were  precluded  from  doing  by  their  admission  of  sea- 
worthiness ;  being  of  opinion,  that  even  supposing  the  loss 
to  be  distinctly  shown  to  have  been  occasioned  by  the  un- 
seaworthy state  of  the  ship  at  the  time  of  loss,  yet  that  this 
would  be  no  answer  to  the  action,  supposing  the  ship  to  have 
been  seaworthy  for  the  voyage  when  she  sailed,  as  the  under- 
^writers  on  the  face  of  this  policy  had  admitted  her  to  be,  and 
the  loss  to  have  been  proximately  caused  by  the  perils  insured 
against,  as  the  court  held,  on  motion  in  arrest  of  judgment 
that  the  declaration  sufficiently  showed  it  was.  (b) 

In  the  next  and  latest  case  on  the  subject,  the  policy  also 
contained  the  clause  "  the  ship  to  be  allowed  to  be  semaarth^ 
far  the  present  vopeige  ; ''  the  evidence  showed  that  the  ship 
on  the  voyage  met  with  a  violent  hurricane,  by  which  she 
was  so  damaged  as  to  be  obliged  to  run  for  the  Mauritius, 
where,  on  survey,  it  was  found  that,  from  the  damage  caused 
by  the  storm,  and  f^om  the  age  and  decayed  state  of  the  ship, 
she  was  not  worth  repairing,  and  was  accordingly  sold.  It 
appeared,  however,  upon  the  whole  evidence,  that,  but  far 
the  stormy  the  decayed  parts  of  the  ship  would  havq  been 
strong  enough  to  enable  her  to  perform  her  voyage  with 
safety.  The  plaintiff  claimed  a  fotal  loss  by  perils  of  the 
seas;  the  Jury  were  told  to  find  for  the  plaintiffs,  if  they 
thought  ^^that  the  cost  of  repairing  the  damage  arising  from 
the  perils  insured  against  would  have  been  greater  than  the 
Ti^  of  tha  ship  if  repaired  ;  "  and  accordinglyi  under  this 


{b)  PaHItt  v.  Thompion,  13  Mees.  &W«k.  902. 
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directioRy  they  found  fat  the  plaintiib  to  the  foil  extent  of  o«neni  doo- 
their  claim ;  and  the  court,  as,  upon  a  parelnl  examination  wortbineai. 
of  the  evidence,  they  saw  no  ground  for  thinking  that  any 
repairs  were  included  by  the  jury  in  their  estimate,  except 
such  as  were  fairly  referable  to  perils  of  the  seas,  refused  to 
grant  a  new  trial  (c) 

It  follows  from  this  case,  and  also  from  what  fell  from  the 
Court  of  Exchequer  in  giving  judgment  on  the  motion  in 
arrest  of  judgment  in  Parfitt  v.  Thompson  {d)^  tlmt  if  the 
ship  be  admitted  to  have  been  seaworthy  when  she  sailedf  no 
subsequent  state  of  unseaworthiness  can  preclude  the  assured 
from  recovering  for  loss  immediately  caused  by  the  perils 
insured  against,  though  the  state  of  the  ship  at  the  time  of 
loss  may  be  such  as  to  render  the  damage  caused  by  those 
^perils  greater  than  it  might  have  been  had  the  ship  been  *662 
sound. 

§  245.  The  broad  principle,  in  fact,  is,  that  if  the  ship  were 
seaworthy  when  she  sailed,  no  after  state  of  unseaworthiness, 
however  caused,  can  disentitle  the  assured  from  recovering 
for  loss  proximately  caused  by  the  perils  insured  against.^ 

The  only  passage  in  any  of  the  modern  English  decisions  2*1??  shi^te 
which  seems  at  all  inconsistent  with  the  rule  thus  laid  down,  reduced  duriog 
is  a  dictum  of  Lord  Denman,  in  the  case  of  Hollingworth  v.  anunwaworthj 
Brodrick(e),  which  was  decided  in  the  Court  of  King^s  ^l^iu^ii- 
Bench  about  two  years  before  the  case  of  Dixon  v.  Sadler  in  ^!S^m  ^ 
the  Exchequer.    In  that  case,  to  a  declaration  on  a  time  f!^^'A^S^ 
policy  alleging  a  loss  by  the  perils  of  the  seas,  the  defendant  shown  to  have 
pleaded,  in  substance,  that  during  the  time  for  which  the  Lcbauteof 
ship  was  insured,  and  before  the  loss,  the  ship  had  become  ^^\hi^^Q|w 
unseaworthy ;   that  the  plaintiff  might  and  ought  to  have  ^KalSeJfiom 
repaired,  and  rendered  her  seaworthy  at  a  reasonable  cost  as  his  liability  ? 
compared  to  her  value ;  that  he  had  not  done  so ;  and  that  «.  BroSriciL 
the  ship  remained  unseaworthy  at  the  time  of  the  loss.     The  '^\;^\ 
plaintiff  demurred  specially  to  this  plea,  because  it  did  riot 
show  that  the  loss  arose  from  ike  unseaworthiness;  and  an  this 

(e)  PiuUipt  V.  Nainia,  16  L.  J.  O.  PI.       {d)  13  Meea.  4t  Wds.896. 
104.  (e)  7  Ad.  Sc  BL  40. 


Seejpod^  066, 667,  BoCen 
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ground  the  whole  court  agreed  that  the  plea  was  bad^  being 
unanimously  of  opinion  th&t  a  state  of  unseaworthiness, 
arising  from  the  negligence  of  the  master  and  crew  during 
the  voyage,  could  never  be  a  good  defence  for  the  under- 
writer, unless,  at  all  events,  it  distinctly  appeared  that  the 
loss  was  connected  with  it :  with  regard  to  the  point  whether 
it  could  be  a  defence,  even  as  regards  losses  clearly  shown  to 
have  arisen  from  it,  (as  e.  g.  where  the  ship  sinks  in  conse- 
quence of  the  master's  neglecting  to  repair  a  dangerous  leak 
which  might  easily  have  been  stopped,)  Lord  Denman  said, 
"  I  own  I  feel  a  doubt  whether,  if  it  were  distinctly  averred 
that  the  ship  had  by  gross  negligence  been  brought  during  the 
voyage  to  a  condition  in  which  she  would  not  be  insurable, 
that  might  not  be  a  defence.  It  is  ciertainly  a  new,  and  per- 
^haps  a  dangerous  one  ;  but  I  think  that,  if  it  were  clearly 
made,  out,  the  assured  could  not  say  that  the  loss  was  by  the 
perils  insured  against."  The  opinion,  thus  doubtfuUy  express- 
ed by  Lord  Denman,  does  not  seem  to  have  been  shared  by 
the  rest  of  the  court  (/},  and  certainly  appears  to  be  at  va- 
riance with  the  current  of  the  later  decisions  in  this  coun- 
try (^),  though  adopted,  as  we  shall  presently  see,  in  the  ju- 
risprudence of  the  United  States.  (A)  ^ 

Upon  the  whole  it  seems  better  to  rest  the  English  rule  oa 
the  broad  principle,  "  that  no  warranty  of  seaworthiness  is 
implied,  except  at  the  commencement  of  the  voyage,"  ^ 


Ii  unfeaworthi- 
ness  for  want  of 
a  pilot,  or  any 
other  pariicalar 
description  of 
the  crew  in  the 
course  of  the 
voyage,  an  ex- 
ception to  tlie 
general  rule, 
Uiat  no  warran- 
ty of  seaworthi- 
nefls  ia  implied, 
except  at  the 
oommencemeut 
of  the  risk  ? 


§  246.  In  this  same  case  of  Hollingworth  v.  Broderick,  in- 
deed, Mr.  J.  Patteson,  while  expressing  his  adherence  to  the 
above  principle  as  a  general  rule,  yet  said  that  '^  unseaworthi- 
ness for  want  of  a  particular  description  of  crew  is  an  excep- 


(/)  Mr.  J.  Littledale  and  BIr.  J.  Patte- 


ig)  DixMV.  Sadlar,  9  Meet,  ds  Web. 
40$.  S  Meet,  dc  Wela.  665.  Bedman  v. 
Wilson,  14  Meea.  &  Wels.  476,  bnd  see 
especially  ti>e  language  of  C.  B.  PoOook, 
in  the  caae  of  ParfiU  v.  Tbompeoo,  13 
Meea.  d(  Wels.  303. 

(A)  See  the  cases  collected  in  1  PhilUps 


on  Ins.  330-335.  3  Kent's  Comm.  (&h 
ed.)  888,  200.  In  note  (a),  p.  288,  the 
learned  Qemmentator  icfeia  lo  the  case  of 
HoUingworth  t.  Brodrick,  as  aoppoctin^ 
the  American  doctrine.  ^  So  does  Mr. 
Chief  Justice  Shaw  in  Copeland  r.  New 
England  Marine  Ins.  Co.  2  Melcalf,  442, 
448.> 


1  Po<  666,  ia  Bote. 

>  See  Amer.  Ins.  Co.  v.  Ogdeo,  15  Wendell,  S32. 
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tion  to  the  rule,  because  one  crew  may  be  necessary  in  one  General  doc- 

•  tnoe  of  tea- 

part  of  the  voyage^  and  another  in  another."  {i)  wortfaincM, 

Thus,  for  instance,  if  usage  requires  that  at  a  particular 
stage  of  the  voyage  the  ship  should  take  a  pilot  on  board 
before  entering  an  intermediate  port,  or  that  of  her  destina- 
tion, it  has  been  inferred,  that  her  failure  to  do  so,  in  conse- 
quence of  which  a  loas  accrues,  will  discharge  the  under- 
writers from  their  liability,  although  the  loss  may  be  proxi- 
mately caused  by  the  perils  insured  against,  and  the  ship 
have  been  in  all  respects  seaworthy  at  the  commencement  of 
the  voyage.^ 

The  course,  however,  of  the  more  recent  English  jurispru-      ^664 
dence  on  this  subject  will  not  warrant  us  in  laying  down  the  whenTrequuSi 
rule  thus  broadly  ;  on  the  contrary,  the  true  position  seems  aamenr^t^B^ 
♦to  be,  that,  except  where  required  by  the  positive  regulations  j^Wgence  of 
of  an  act  of  parliament  (which,  as  Mr.  J.  Patteson  puts  it,  not  heving  a 
have  the  effect  of  creating  an  intermediate  voyage,  on  which  Inmunn^^af 
the  ship  is  not  seaworthy  without  a  pilot)  {j ),  the  negligence  SS^^if^ 
of  the  master  in  not  taking  a  pilot  on  board  in  entering  a  u^ermter* 
port  at  any  intermediate  stage  of  the  voyage,  where  usage  Trom  liability 


requires  him  to  do  so,  will  not  discharge  the  underwriters  non^d^  indeed 
from  their  liability,  provided  the  ship  were  seaworthy  when  pLrbut^rM»- 
she  sailed,  the  master  and  crew  originally  competent,  and  the  S^^^riU^ 
loss,  though  remotely  occasioned  by  the  want  of  a  pilot,  be  ^  "<»• 
proximately  caused  by  the  perils  insured  against.  (1c) 

Thus,  the  captain  of  a  ship  insured  "  from  Liverpool  to  H3Cm,'2B. 
Sierra  Leone,  and  back  to  her  ports  of  discharge  in  the  ^  ^'  380. 
United  Kingdom,"  on  arriving  off  Sierra  Leone,  (where 
there  is  an  establishment  of  pilots,  and  where  it  is  usual  for 
all  ships  going  in  or  out  of  the  river  to  take  one,)  made  sig- 
nals for  a  pilot  to  come  off ;  but  as  none  did  so,  after  waiting 
some  hours,  he  took  his  ship  in  without  one,  in  doing  which 
she  struck  the  ground^  and  was  lost  by  the  perils  of  the  seas  ;, 

(0  See  the  remarka  of  Patleflon,  J.,  in  380.    Law  v,  HoUingworth,  7  T.  Rep. 

HoUingworth  v.  Brodrick,  7  Ad.  &  Ell.  48.  160,  as  commented  upon  by  Patteson,  J., 

ij)  In  HoUingworth  v.  Brodrick,  7  Ad.  7  Ad.  Sl  EU.  44,  and  bf  Chief  J.  Tindal  Vk 

dB£11.44.  8  MMa.  4t  Wela.  900. 

{k)  Phillipa  V.  Headlam,  2  B.  <t  Ad. 


>  See  Ketler  v.  Freeman's  Ins.  Co.  of  Albany,  3  Hill,  290 ;  3  Kent,  (5th  ed.)  \1^ 
176, 2^7 ;  yoH,  68S. 
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to  have  his  vessel  seaworthy  at  the  commenceraent  of  the 
voyage,  but  to  keep  her  so,  as  far  as  it  depends  on  hiniself| 
during  the  continuance  thereof,  and  at  the  comraencement  of 
all  its  subsequent  stages.  Thus  the  underwriters  in  the  Uni- 
ted States  are  held  discharged  from  any  loss  which  can  be 
distinctly  shown  to  have  arisen  from  the  negligence  or  mis- 
conduct of  the  assured  in  not  keeping  the  ship  in  a  proper 
state  of  repair,  (r)  ^ 


(r)  See  the  cates  collected  in    1  PhJUipe  on  Ini.  330-335.    3  Kent's  Cocnm. 
(6lh  ed.)  288, 289. 


1  See  Paddock  v,  Fnnklm  Ins.  Co.  11  Pick.  227;  Starfonek  v.  N.  Big.  Ins.  Co. 
19  Pick.  196;  3  Kent,  (5th  ed.)  2SS;  Stewart  v.  Isu.  Co.  1  Humph.  242.  In  Cope 
land  9.  New  Eng.  Marine  Ins.  Co.  2  MetcaJf,  432,  439,  Mr.  Chief  Justice  Shaw,  aller 
having  stated  the  principles,  and  cited  and  commented  upon  the  antboritks  deemed 
applicable  to  the  point,  remarked, — "  Upon  these  principles  and  authorities,  we  cua- 
aider  it  a  rule  in  the  law  of  insurance,  as  settled  here,  that  in  addition  to  the  implied 
wnmnty^  which  applies  to  the  state  of  the  vessel  at  the  commencement  of  the  vof- 
•ge,  and  m\M  be  strictly  oomi^ied  with  as  a  condition  precedent,  it  is  the  duty  of  tiae 
assured,  from  time  to  time  during  the  voyage,  to  repair  her  and  keep  her  in  a  suiuble 
condition  for  the  service,  in  which  she  is  engaged,  and  if  they  fail  to  do  so,  and  a  Ion 
happens  which  is  attributable  to  that  cause,  the  assured  and  not  the  underwriiets^ 
must  sustain  it.  And  although  there  are  some  recent  English  cases,  which  ^em  to 
wear  a  difierent  aspect,  or  leave  the  point  in  doubt,  yet,  upon  a  full  ccmsideration  and 
comparison,  we  are  inclined  to  think  they  are  not  opposed  to  this  doctrine.  Some 
oooAision  may,  perhaps,  have  arisen  from  a  slight  ambiguity  in  tlie  use  of  the  word 
*  seaworthiness.'  It  might  have  contributed  to  greater  clearness  and  certainty  in  the 
rales  oflaw  on  this  subject,  if  the  word  'seaworthiness'  had  been  confined  to  the 
nense  in  which  it  is  most  coomionly  used,  that  U,  to  designate  the  condition  in  which, 
by  the  well-known  implied  warranty,  every  vessel  must  be  at  the  commencement  tiC 
the  voyage,  in  order  to  be  the  subject  of  a  contract  of  insurance,  and  if  some  other 
word  or  form  of  words  had  been  used  to  describe  that  state  of  equipment,  prepantioB, 
and  fitnesa  for  the  exigencies  of  the  voyage,  in  which  it  is  the  duty  of  the  owners  to 
keep  and  maintain  their  vessel,  as  far  as  it  is  in  their  power  to  do  so,  from  time  to 
time,  during  the  whole  progress  of  the  voyage.  But  as  the  word  is  used  in  tliis  doable 
aspect,  it  is  our  duty  to  discriminate  cautiously,  and  not  apply  the  rales  aflecting  the 
rights  of  parties,  drawn  from  one  species  of  unseaworthiness,  to  cases  arising  under 
the  other."  And  in  this  case  the  exoneration  of  the  underwriters  from  a  loss  attributn- 
ble  to  unseaworthiness,  and  occurring  after  the  commencement  of  the  voyage,  was  re- 
garded as  depending  on  a  very  difiereut  principle  from  that  on  which  they  are  exempial 
in  the  case  of  unseaworthiness  of  the  vessel  at  the  commencement  of  the  voyage. 
The  learned  chief  jusUce  in  the  above  case,  further  remarks,  that  if  the  assured,  after 
a  damage  has  been  done  to  his  vessel  by  one  of  the  perils  insured  against  laib  to  pat 
her  in  a  seaworthy  condition  as  soon  and  as  fully  as  it  is  in  his  power  to  do  so,  "  and 
if  the  vessel  is  afterwards  lost  under  such  circumstances,  that  the  loss  might  be  rea- 
sonably  attributed,  in  Whole  or  in  pert  to  such  want  of  repair,  then  the  actual  cause  of 
loss  a  the  want  of  repair,  for  which  the  assured  are  responsible,  and  not  the  sea 
damage,  which  caused  the  want  of  repair,  for  which  it  is  admitted  that  the  underwri- 
ters are  responsible.  For  in  determining  what  losses  are  within  the  perils  insured 
against,  causa  proximo,  non  remota  gpectalur."  He  then  cites  and  comments  on  the 
cases  of  Law  v.  HoUingworth,  Bush  v.  Boyal  Exchange  Ass.  Co.,  Walker  v.  MaaL 
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^Unseaworthiness,  however,  thus  arising  after  the  com-  General  doo- 

mencement  of  the  voyage  has,  it  seems,  been  held  in  the  worthinen. 
United  States,  not  to  have  a  retrospective  operation,  so  as  to      5^67 

destroy  a  just  claim  in  respect  of  losses  which  have  accrued  Bat  only,  m  it 

prior  to  the  breach  of  the  implied  warranty  (s) ;  and  it  fur-  ^Se  Se*kl? 

thcr  seems,  after  some  fluctuation  in  the  decisions,  to  be  the  jJ^^jJ^S'Lve 

better  established  doctrine  there,  that  if  the  ship  sailed  sea-  beea  owasion- 

worthy  for  the  voyage,  subsequent  unseaworthiness  shall  not  sequeat  state  of 

operate  as  a  defence,  except  where  the  loss  is  distinctly  shown  newTand  such 

to  have  been  occasioned  by  it,  and  the  unseaworthiness  itself  JJJJJ  ^L^ 


to  have  arisen  from  the  negligence  or  misconduct  of  the  as-  <rom  the  o^u- 

genoe  or  mil 

sured  or  bis  agents  (^),^  where  the  loss  is  totally  unconnected  conduct  of  the 
with  the  subsequent  state  of  unseaworthmess  it  cannot  avail  !!^u.  ^ 
as  a  defence  for  the  underwriters :  for  instance,  if  the  master 
should  omit  to  take  a  pilot  in  entering  an  intermediate  port, 
and  the  ship  should  be  afterwards  lost  by  capture; — or 
should  sail  from  such  port  with  an  insufficient  number  of 
anchors,  and  the  ship  be  afterwards  burnt  by  lightning, —  the 
underwriters  would  no  more  be  able  to  plead  unseaworthi- 

(«)  See  1  PhJlNpe  on  Ina.  330,  331 ;  3  ed.)  288, 289.    The  learned  oommentator 

Kent's  Comm.  (5ih  ed.)  288,  note  (J),  dtes  the  Engliah  caae  of  Hollingwoith  v. 

(t)  See  the  cases  collected  in  1  Phillipa  Brodrick,  (see  ntprd)  as  an  authority  for 

on  Ins.  333,  334.    3  Kent's  Comm.  (5th  these  poaitionB. 


land,  Bishop  v.  Pftntland,  6hore  v.  BentaH,  Phillfpa  v.  Headlam,  HoUingworth  v. 
Brodrick,  and  Dixon  v,  Sadler,  referred  to  by  the  author  in  the  text,  and  adds, — "  It 
may  be  remarked,  upon  this  review  of  the  Ebgliah  authorities,  that  they  mostly  tum 
upon  the  question,  whether  there  has  been  a  breach  of  the  implied  wairanty  of  unsea- 
worthiness, wholly  exonerating  the  underwriters,  or,  whether  there  has  been  negli- 
gence or  mismanagement  of  the  officers,  pilots,  and  mariners,  originally  competent  in 
point  of  number,  skill,  and  capacity,  in  the  performance  of  what  may  be  considered 
their  reepective  and  appropriate  professional  duties.  No  case  has  gone  the  length  of 
deciding,  that  where  there  is  a  long  voyage  consisting  of  several  stages,  or  where 
there  is  a  policy  on  time,  which  may  last  several  years,  if  the  vessel  becomes  dam- 
aged and  unfit  for  navigation,  it  is  not  the  duty  of  the  owner  to  make  the  necessary 
repairs  to  fit  her  for  the  service  on  which  she  is  destined,  and  in  case  of  failure  to  do 
so,  and  a  loss  happens  from  that  cause,  that  the  insurers  are  liable,  as  for  a  loss  by 
one  of  the  perils  insured  against.  Nor,  we  think,  has* any  case  decided,  that  in  the 
absence  of  proof  of  any  other  provision  for  the  performance  of  this  duty,  the  captain 
shall  not  be  presumed  to  be  the  agent  of  the  owner  for  that  purpose.  If  so,  we  think 
the  English  and  American  cases  may  be  reconciled."  See  Hazard  v.  N.  E^. 
Marine  Ins.  Co.  1  Sunmer,  218,  230 ;  8.  C.  8  Peters,  (S.  C.)  557 ;  Starbuck  «.  New 
Eng.  Marine  Ins.  Co.  19  Pick.  19a 

>  American  Ins.  Co.  v.  Ogden,  20  Wendell,  287;  Starbuck  v.  N.  Eug.  Mar.  Int. 
Co.  19  Pick.  198.  See  as  to  the  difference  between  those  acts  of  the  master  or  mate, 
which  are  purely  professions  I,  and  those  which  they  a^  regarded  as  performing  in 
character  of  agents  of  the  owners,  Copeland  v.  N.  Eng.  Marine  Ins.  Co.  3  Metcalf, 
432,444,449,caedinpr«oedingnote.    And  see  this  case  cited  affls,  657. 


670  niPLIBD  WABKiUmBS. 

<3«narai  doo-     nefls  88  an  answer  to  a  claim  for  such  losses  in  the  United 
worthioess.       States  than  they  would  in  this  country.^ 


The  Eogikh  Even  with  these  limitations  the  American  doctrine  throws 

lenbte.  ^^  A  ^^^y  extensive  respoDsibility  oq  the  assured,  and  must  in 
many  cases  prevent  him  from  deriving  a  fair  degree  of  pro- 
tection from  his  contract:  the  law,  as  understood  in  this 
country,  seems  decidedly  preferable  both  as  giving  the  assor- 
ed  a  more  complete  indemnity,  and  also  preventing  many 
nice  and  difficult  inquiries  which  the  other  system  has  a 
direct  tendency  to  produce,  (u) 


Qii«r&  baa  the      k  248.  Hitherto  we  have  only  considered  the  nature  and 

implied  wairan-         '  *    t       •        f    i  *• 

tir  of  wawor-     extent  of  the  implied  warranty  of  seaworthiness  in  relation 
Mine  extent      ^o  vogoge  policics ;  qucstions  have  been  raised  whether  it 

•nd  import  in 
IMM  M  in  voy- 
age polioiea.  («)  See  the  remarin  of  Hr.  B.  Fbike,  Dixon  v,  Sadler,  5  lieea.  de  Wela.  415. 
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>  See  the  remarics  of  Mr.  Chief  Justice  Shaw,  in  Copeland  r.  N  Eog.  Har.  lioa. 
Co.  2  Metcalf,  432,  437,  438 ;  and  in  Paddock  v.  Frenkhn  Ins.  Co.  11  ¥k^  ZTJ^  233 
to  235.  So  where  a  vesael  baa  received  a  wound  in  her  hull,  during  the  voyage  by 
the  perils  of  the  seas,  and  she  puts  iuto  port  during  the  same  voyage,  where  rrpain 
can  be  made,  and  afterwards  sails  therefrom  with  the  wound  »till  existing,  and  in  coo- 
sequence  thereof  founders  at  sea,  the  insurers  are  liable  for  the  kws,  unless  the  master 
had  reasonable  cause  to  suspect  the  existence  of  the  defect  when  the  vessel  was  in 
such  port,  or  had  reasonable  cause  to  believe  that  she  could  not  proceed  safely  home 
without  having  the  same  repaired.  Starbuck  t;.  N.  Eng.  Ins.  Co.  19  Pick.  196 ; 
American  Ids.  Co.  v.  Ogden,  20  Wendell,  287 ;  Deblois  v.  Ocean  Ins.  Co.  16  Pick. 
303,  306.  In  Starbuck  v.  New  Eng.  Ins.  Co.  19  Pick.  198,  200,  the  court  said,— 
"The  obligation  of  the  assured  to  have  his  vessel  seaworthy  at  the  commencement  of 
the  voyage,  and  his  obligation  to  keep  her  seaworthy  during  the  voyage,  depend  upom 
difierent  considerations  and  impose  diflerent  duties.  If  the  assured  does  not  make  her 
seaworthy  at  first,  she  is  not  a  vessel,  as  she  is  incapal^e  of  being  navigated ;  and  the 
eontract  being  made  under  mutual  mistake,  the  consequence  follows,  that  the  subject 
matter,  respecting  which  the  insurance  was  made,  did  not  exist,  and  neither  party  is 
bound.  But  if  she  meets  with  an  accident  after  the  beginning  of  the  voyage,  as  the 
very  contract  of  assurance  supposes  that  she  may,  it  is  the  duty  of  the  assured  to 
make  repairs.  But  the  nature  and  extent  of  thid  duty  are  to  depend  on  circumstances^ 
and  to  have  a  reasonable  construction.  If  the  ship  become  unseaworthy  on  the  voy- 
age,  it  is  the  duty  of  the  oininer,  as  soon  as  be  discovers  it,  to  make  it  good ;  but  be 
cannot  do  this  before  be  discovers  it  If  he  does  not  repair  when  he  reasonably  ought 
to  do  so,  and  a  loas  arises  from  it,  the  assured  cannot  recover ;  because  it  is  n«>t  a  loss 
by  any  of  the  perils  insured  agauist,  but  if  ths  lou  arises  from  another  cause^  he  Moy 
rveossr.  The  difierence  is  this  :  if  the  vessel  is  not  seaworthy  at  first,  the  policy  never 
attaches  ;  in  the  other  case,  the  insurers,  having  become  responsible,  continue  liabfie 
for  all  losses  not  arising  from  iJu  fault  of  the  owners.'*  As  to  this  distinction  between 
the  principles  which  are  applicable  to  a  case  of  unseaworthiness  at  the  commence- 
ment of  the  voyage,  and  to  a  case  of  unseaworthiness  occurring  during  the  voyage, 
•ee  Copeland  v.  New  England  Har.  Ins.  Co.  2  Metcalf,  432,  437 ;  Paddock  v.  Frank- 
lin los.  Co.  11  Pick.  227, 233, 234. 
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has  not  a  different  meaning  in  policies  on  time :  it  appears  to  General  doc- 
have  been  considered  that  as  several  distinct  voyages  might  worthiiu 


be  covered  under  one  time  policy^  the  assured  was  held  to  a 
warranty  of  seaworthiness  at  the  commencement  of  each  voy- 
age durini?  the  time.    Thus  in  the  case  of  HoUingworth  v.  BemariaofUie 
Brodrick,  which  was  a  time  poHcy  for  a  year,  it  was  contend-  fe^r 
cd  for  the  underwriters,  that  whatever  might  be  the  case  on  ^'°*^™*- 
an  insurance  for  a  voyage,  yet  under  a  time  policy  the  assur- 
ed was  bound  by  the  implied  warranty  to  keep  the  ship  sea- 
worthy for  the  whole  period  covered  by  the  policy :  it  did 
not  become  necessary  formally  to  decide  the  point,  but  the 
court  intimated  a  strong  opinion  that  there  was  no  difference 
in  this  respect  between  a  voyage  and  a  time  policy :  *<  It  is  con- 
tended,'' said  Mr.  J.  Littledale,  *^  that  this  being  a  time  policy, 
the  ship  was  to  be  kept  seaworthy  for  the  whole  time.    But 
that  does  not  follow.     This  is  a  policy  for  a  year,  many  ves- 
sels are  insured  for  voyages  that  will-  last  longer ;  but  the  im- 
plied warranty  as  to  them  is  only  that  they  are  seaworthy  at 
the  commencement  of  the  risk  insured."  (v)     Mr.  J.  Patteson  Question  dw- 
said, ''  It  is  clear  that  the  implied  warranty  of  seaworthiness  SovTsadter^ 5* 
is  satisfied  if  the  ship  be  seaworthy  at  the  beginning  of  the  ^^'s%Ui.B&, 
risk.    I  do  not  know  of  any  distinction  on  account  of  the 
risk  being  for  time.**  (w)     In  the  case  of  Dixon  v.  Sadler,  it 
became  necessary  to  decide  the  point  on  which  the  Court  of 
King's  Bench  had  thus  intimated  their  opinion.     The  policy 
in  that  case  was  a  time  policy  for  six  months,  and  the  Court 
of  Exchequer  laid  it  down  that  the  obligation  of  the  assured 
as  to  the  seaworthiness  of  the  vessel  was  not  more  extensive 
in  a  policy  on  time  than  in  the  case  of  an  ordinary  policy, 
and  that,  as  there  was  no  contract  as  to  the  continuing 
seaworthiness  of  the  ship,  or  good  conduct  of  the  master  and 
crew  in  the  one  case,  there  could  be  none  in  the  other,  (x) 
In  affirming  this  decision  in  the  Court  of  Exchequer  Chamber,  S^nn[^5|, 
Tindal,  C.  J.  said,  **  No  stress  was  laid*  in  the  course  of  the    '  ^  ggg 
Argument  before  us  upon  any  distinction  to  be  taken  between 
the  implied  warranty  on  the  part  of  the  assured  as  to  the 
seaworthiness  of  the  ship,  in  the  case  of  a  policy  on  a  par- 
ticular voyage  and  on  a  time  policy ;  nor  do  we  think  that 


(v)  HoUingworth 9. Brodrick,  7  Ad.  &       (s)  Dizonv.  Sadler, 9 Meet,  ds  Wdi. 
EN.  47.  419^416. 

(«)  Ibid. 


G«oenl  doc-  any  8uch  distinction  can  be  held  to  exist ;  at  all  events,  no 
worUuno?'      distinction  by  which  the  obligation  on  the  part'  of  the  assured 

in  the  case  of  a  time  policy  can  be  held  to  be  increased  or 

extended/'  (y)  ^ 
la  tune  pdjcies      But  although  these  authorities  conclusively  show  that  the 

tlie  ship  Bbould  ,  f.  ..  ^         .   ^  ./.  ^      .     ^ 

be  in  aucfa  a  assured  on  a  time  pohcy  enters  mto  no  implied  warranty  that 
thineaB  aube^  ^^^  ^^^>  ^^U  continue  in  a  seaworthy  state  during  the  whole 
orSTiiScalito  ^'°^  ^^^  which  the  policy  is  effected,  yet  it  may  frequently 
»|^^ft  iikei]r  become  a  question  in  policies  on  time,  what  degree  of  seti' 
tinaewewortiiy  Worthiness^  at  the  commencement  of  the  risk,  will  be  a  suffi- 
tMmf  ^ mnat  cient  compliance  with  the  implied  warranty ;  as  to  this,  the 
^  tbeTervioe  ™^^  general  answer  would  seem  to  be,  that  although  there 
^  ^^^ilLd  ^^  ^^  warranty  that  the  seaworthiness  shall  actually  continue 
employ  her  dur-  throughout  the  whole  time,  yet  the  ship,  at  the  commence- 
'^  ment  of  the  risk,  should  be  in  such  a  state  of  seaworthiness 

as  to  make  it  likely  it  should  so  continue.  In  such  policies, 
in  fact,  as  in  all  others,  it  is  quite  clear  that  the  degree  of 
seaworthiness  required  at  the  commencement  of  the  risk  most 
be  a  variable  quality,  depending  on  the  nature  of  the  service, 
or  of  the  voyage  on  which  the  ship  is  intended  to  be  employ- 
ed during  the  term.  Thus,  supposing  two  ships  to  be  insur- 
ed, each  for  twelve  months,  one  of  which  is  intended  to  be 
employed  in  the  Greenland  whale  fishery,  or  on  a  voyage  to 
the  South  Pole,  and  the  other  in  the  coasting  or  other  trade 
of  ordinary  risk,  it  is  clear  that  a  very  different  state  of 
strength,  equipment,  and  rigging  would  be  requisite  in  order 
to  make  these  ships  respectively  seaworthy.  {%) 
Alexander  9.  Thus,  to  take  a  casc  which  actually  came  before  the  Couit 
Hii!\?\846.  ^f  Exchequer  on  a  recent  occasion,  where  a  ship  was  insured 
Exch.  c(  Iq^  twelve  months  from  the  date  of  her  arrival  at  Sydney, 

in  port  or  at  sea,"  &c.  in  the  usual  form  of  a  time  policy,  and 
'  the  evidence  upon  the  whole  tended  to  show  that  when  the 

670  *  ^ship  sailed  from  Sydney  under  this  policy,  the  intention  was 
that  she  should  sail  in  ballast  to  Valparaiso,  there  load  a 
cargo  of  guano  and  thence  proceed  with  it  to  Great  Britain, — 

(y)   Per  Tindal,  C.  J.,  in  Sadler  «.       (jr)  Per  Akkrson,  B^  in  the  arginaBBt 
Dixon,  8  Mees.  &  Wels.  898.  on  Alexander  v.  Pratt. 


>  A  similar  doctrine  was  held  in  Amer.  Ins.  Co.  v.  Ogden,  20  Wendell,  267. 
Brooks  V.  Oriental  Ins.  Co.  7  Pick.  290. 
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the  Cotfft  ^tettriy  imiiMled  that,  if  this  were  bo,  the  ship  OeBeraldoc. 
of^bl  to  have  been  in  such  a  state  of  seaworthiness  when  wortfab«»? 


she  sailed  from  Sydney  ato  to  have  fitted  her  for*encountering 
the  ordinary  perils  of  snch  a  voyage,  by  way  of  Valparaiso  to 
Great  Britain,  as  the  parties  had  in  contemplation  when  she 
sailed,  (a) 

The  meaning,  thereft^re,  of  the  implied  warranty  of  sea- 
w<nihine08,  m  applied  to  time  polieiea,  appears  to  be,  that 
the  ship,  when  she  saib  under  the  policy,  should  be  sea- 
worthy for  the  voyage  or  coarse  of  navigation  on  which  it  is 
contemplated  to  employ  hdr  during  the  term.;  and  what  this 
is  must  be  aacertaintd,  either  by  the  charter  party,  if  there 
be  one,  or  else,  from  the  testimony  of  the  master,  or  the  cor- 
tespondence  of  >  the  partiea,  or  any  other  available  means  of 
evidence. 

§  249.  We  have  abr eady  aeen  that  the  underwriter  is  liable  There  are  de- 
for  no  loss  after  the  ship  sails,  unless  at  that  time  she  was  worOuaew:— 
seaworthy  far  the  voyage,;  although,  however,  seaworthiness  farthsvoyog^m 
for  the  Visage,  at  the  time  of  sailing,  is  a  condition  precedent  ^J^S^hinau'Sr 
to  the  underwriter's  liability  for  has  in  the  course  of  the  voyage^  P^^g^^ 
yet  it  is  not  necessarily  a  conditioii  precedent  to  the  policy^ 9 
ttitaehing. 

Under  policies  "  at  and  fiomi*'  the  risk  will  attach  on  the 
ship  "  at "  the  port,  provided  the  state  of  die  ship  be  com- 
mensurate to  her  then  risk,  and  snoh  policy  is  not  avoided, 
ab  initio,  so  as  to  entitle  the  assured  to  a  return  of  premium 
as  on  a  risk  that  bad  never  eoouneooe4»  by  the  ship's  subse- 
quently sailing  in  a  slate  of  unseaworthiness  for  the  vpyage. 

*  There  are,  in  fad,  degrees  of  seaworthiness ;  seaworthi-       *671 
ness  ybr  the  voyage  is  one  thing ;  and  seaworthiness  m  port, 
or  for  an  inland  navigation^  4^.,  quite  another,  (b) 

Thus  it  is  quite  certain  that  a  ship,  under  a  policy  ^*  at  and 

(a)  Alexander  v.  Pratt,  argued  in  the  the  cauae  having  been  compromised,  wat 

Court  of  Exchequer,  Jan.  24,  ld40,  and  never  again  brought  before  the  couri. 
not  (1  believe)  reported  in  print.    As  it       (h)  Forbes  9.  WilK>n«Park  on  Ins.  472; 

-was  not  clear  upon  the  evidence  what  the  8tb  ed.    Marshall  on  Ins.  147.    Hibbeit 

voyage  contemplaud  realty  was,  and  as  0.  Martin,   Park  on  Ins.  472,  8th  ed. 

the  pleadings  did  not  satisfactorily  raJss  Smith  v.  Surridge,  4  Esp.  25.    Parmeter 

the  question  as  to  the  extent  of  the  im-  v.  Cousins,  .2  Campb.  2ff7.    Amaa  v. 

plied  warranty  under  such  a  policy,  the  Woodman,  3  Taunt  299,  and  see  per 

eouH  sent  the  case  down  for  a  n«w  tKal,  Parke,  B.,  in  Dizoo  9.  Sadleri  5Mees.  4t 

with  leave  to  amend  tlw  plendings;  bni  WUt«  414. 
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GeneraJ  doc-     from,"  woold  be  seaworthv  in  harbor  while  mderioins  «• 

tnD6  Oi  flCft" 

wortbiaeas.        pairs,  thoi^h  it  is  equally  clear  that  she  would  ootbeiaanr' 

tky  for  the  voyage,  if  she  sailed  in  diat  condttion.  (c)  ^ 

y°^^  po*»«J       What  that  degree  of  seaworthiness  is  whidi  is  requisite  lo 

it  is  enough  to    make  a  policy  ^^  at  and  from  '^  attach  upon  a  ship  vtule  n 

t^  to°therok    port,  has  nowhere  been  very  accurately  laid  down«    GenenDj 

iholiid  te  m-    speaking,  it  may  be  said  that,  under  such  a  policy^  a  ship  wil 

DorTwhUe^B^    ^  Sufficiently  seaworthy  to  give  an  inception  to  the  risk,  if 

Um  iiMre.         she  be  in  such  a  state  while  ^'  at "  the  port  as  to  be  capdik 

of  being  moved  from  one  part  of  the  harbor  to  another  far 

the  purpose  of  repair,  and  of  being  moved  aloDgndeiti 

wharfs  or  quays  there  in  order  to  take  in  her  cai^o.  (i\ 

If  the  port ''  at  and  from  "  which  the  ship  is  insnred  beaa 

outport,  and  the  ship  arrives  there  so  shattered  as  to  be  t 

mere  wreck  (e),  or  in  such  a  state  as  to  be  unable  "tofetbeie 

in  reasonable  security  till  she  is  properly  repaired  aod  eqaip- 

ped  for  the  voyage  "  (/),  the  pdicy  never  attaches. 

If,  noder  apoii-      If,  howcver,  the  ship  under  such  policy  have  once  been 

iram,"  the  ship  ^*  aV^  the  poH  in  such  a  state  as  to  be  seaworthy  for  the  piT' 

iSrwonhy  JbT  posc  of  lying  there  to  be  repaired,  or  loaded  for  het  homeward 

pouSTii  not       voyage?  t^®  policy  attaches,  and  the  assured  is  not  entitled  to 

ayoided  abM'  ^  retum  of  premium,  as  on  a  risk  that  never  commenced,  W 

n0  oy  her  sub-  *•         ^  t 

sequentiy  saO-    causc  the  ship  afterwards  9aikd  from  the  port  in  a  slate  a 
SyySrSr^  fmseanffortkiness  for  her  Visage,  (g) 

g,y2  *  *  "  The  condition  that  she  shall  be  seaworthy  forhffvdf 

aye,"  says  Mr.  J.   Lawrence,   "  does  not  attach  fifl  ^ 
tails:'  {h) 

Of  course  if  she  ultimately  sails  nnseaworthy  for  the  voy- 
age, this,  according  to  the  mle  already  laid  down,  whoBj 
dischai^es  the  underwriter  from  all  liability  for  loss  on  the 
voyage,  although  the  policy  may  have  attached  on  her  wh3e 

it)  foAin  9.  WilK)iH  F«lic»  472.  Sdied.  <<)  Shaw  *.  Feteoa,  2  Eu^  109. 

Smith  V,  Surridge,  4  £sp.  25,  before  Loid  (/)  Panneler  v.  Coiisiiw,  2  Dffl|^S3l 

Kenyon.     Lord  Ellenborougb  rated  the  TIm  law  is  the  same  in  the  Uaied  Sues 

same  point  in  Hibbert «.  Btartin,  Parle  oa  see  eases  cited,  I  Phillips  oa  Ink  321  ^ 

Ids.  472.  8th  ed,,  and  io  Paraieter  «.  Cou-  Kent's  Comm.  (&h  ed.)  299. 

Bins,  2  Camp.  257.  {g)  Annan  v.  Woudman,  3  TsodL  S9I- 

{^  Panneter  v.  Cousins,  2  Camp.  257.  (A)  Ibid.  300. 
Annan  a.  Woodman,  3  Taimt.  299. 


>  Sea  mtm,  6S3,  note,  and  Merchants  Ins.  Co.  v.  Clappk  11  Pick.  56;  Fadtoi*- 
Franklin  Ins.  Co.  11  Pick.  227;  Taylst «.  Lcvwell, 3  Ma«k  331,  there  oiled. 
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**  at "  the  port|  owing  to  her  having  been  there  seaworthy  for  Geoerai  doo- 
ber  then  risk,  (i)  worthmeas. 


Upon  the  same  prineiples  it  has  been  laid  down  '^  that  if  There aredtf- 
tbe  voyage  be  such  as  to  require  a  different  complement  of  oTseaworthT 
men,  or  a  different  state  of  equipment  in  different  parts  of  e^,^^^^ 
it,  as  if  it  were  a  voyage  down  a  canal  or  river ^  and  thence  ^«  voyage. 
across  the  open  sea,  it  would  be  enough  if  the  vessel  were  in 
each  stage  of  the  navigation  properly  manned  and  equipped 
for  it  (»  1 

And  the  same  may  take  place,  even  in  different  parts  of  a 
sea  voyage,  as  for  instance  in  the  Greenland  whale  fishery, 
where  it  is  always  customary  to  take  on  board  extra  hands  on 
arriving  at  Shetland,  there  can  be  no  doubt  that  the  ship  in 
sailing  from  Hull  to  Shetland,  would  be  seaworthy  with  a  dif- 
ferent  equipment  from  that  which  would  be  required  tonuJce 
her  so  on  sailing  from  Shetland  to  the  North  Seas,  (k) 

If  the  ship  were  lost  in  these  intermediate  stages  of  the  if  the  ship  be 
voyage,  it  would  be  no  defence  that  she  was  not  then  seawor-  termedliae  ^ 
thy  for  a  stage  of  the  voyage  which  she  had  not  commenced ;  v^gef wu»t 
nor,  if  lost  in  the  course  of  her  main  voyage,  could  the  un-  Jhy^^^tSUi 
derwriters  discharge  themselves  from   liability  by  showing  roVthisismiffl. 
that,  though  seaworthy  when  she  commenced  such  main  voy-  she  were  Dot 
age,  she  had  yet  sailed  on  its  earlier  stages  with  an  inferior  for  beT^i^  ^ 
equipment.  voyage. 

Thus,  where  a  ship  insured  ''  at  and  from  New  Orleans  to  if  the  prior 

Liverpool,'^  was  so  much  injured  by  worms  while  she  lay  in  !!!^ for  the  m 

the  mud  of  the  river  Mississippi  that  she  would  have  been  in  b^f^JJ^JJ^Jai 

^an  unfit  state  for  her  sea  voyage,  Lord  EUenborough  held,  <»  ^^ ."^  ^^y- 

that  as  she  was  then  sutnciently  seaworthy  for  the  purposes  of  swertoanao- 

lying  in  the  river,  and  the  defect  had  been  discovered  and  cuning  ^wSk 

repaired  before  she  sailed  on  her  sea  voyage,  her  prior  state  ^**^*^lrt 
of  unfitness /or  the  sea  did  not  avoid  the  policy.  (/) 

(f)  Paiker  v.  Potts,  3  Dow,  S7,  per  (0  OlhrerMMi  t».  Loagfamao,  oHed  io  8 

Fajrk,  arguendo  in  WaUon  v.  Chirk,  1  6.  &  Aid.  322.    The  law  is  the  same  in 

Dow,  336.  the  United   States,  see  t  Thradwell  v, 

(j)  Per  Parke,  B.  in  Dixoo  v.  Sadler,  Union    Ins.  Comp.  6  Cowen,  270,  and 

fl  Mees.  &  Wels.  414.  fBeU  9.  Reed,  4  Binney ,  127.  cited  1  Phil- 

(Jk)  Case  put  by  Mr.  B.  Alderson  in  the  lips  on  Ins.  383. 
nrgnment  of  Alexander  v.  Pratt,  s^prd. 


>  1  See  BeU  9.  Beed,  4  Binney,  187. 
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Generri  doo-  go,  to  take  a  oase  put  by  Lcnrd  Tenterden,  6i]|>poae  a  ship 

worthkiei*.        should  be  unseaworthy  unless  she  bad  two  anckors^  beii^ 

destined  for  a  long  voyage,  and  she  sails  from  Ixmdom  to 

Gravesend  with  only  one^  shall  i\  be  said  thai  if  oo  ioas 

happens  between  London  and  Gravesend,  and  the  vessel' at 

Gravesend  takes  on  board  her  second  anchor,  and  then  pro* 

oeeds  on  her  voyage,  that  underwritens  are  not  liabW  ibr 

her  subsequent  loss  7    His  lordship,  as  might  be  soppoaedf 

answers  this  question  in  the  negative,  (m) 

Wbera  the  riak       On  the  same  principle,  it  has  been  held,  thai  where  the 

ulTship^r^  risk  first  attaches  on  the  ship,  after  she  has  been  scHuetiioe  ai 

»he  has  been     sea,  the  implied  warranty  will  be  satisfied  if  she  be  then  ia 

lome  tune  at  ^  ^ 

sea,  the  implied  such  a  State  of  repair  and  equipment  that  she  may  be  aafely 
bT^^ltS^  if     navigaled  home,  or  is  competent  to  pursue  any  part  of  bor 

ahe  be  then  in      fw]v«»ntnr#>  1 

and  equipment       Thus,  wherc  a  time  policy  first  attached  on  a  ship  aft^  she 

adequate  to  her  r         #  ^^ 

then  risk.  had  been  engaged  for  a  year  in  the  South  Sea  whale  and  seal 

T^ntoB  fishery,  and  also  in  taking  prises,  it  was  laid  down  by  Chief 

Holt's N.Pr.  39.  J..  Gibbs,  that  though,  at  the  time  the  policy  attached,  the 
crew  was  so  far  reduced  by  death  and  desertion  as  to  be  in- 
adequate for  the  two-fold  purpose  of  whaling  and  guarding 
the  prisoners  they  had  taken,  yet,  as  they  were  fully  com^ 
petent  for  the  seal  fishery  and  other  purposes  of  the  voyage, 
and  likewise  to  navigate  the  vessel  home,  the  implied  war- 
ranty of  seaworthiness  was  satisfied,  (n)  '^  If,"  said  the  Chief 
*  Justice,  '^  the  crew  could  perform,  some  of  the  objects  of  the 

674  *  adventure  with  safety,  and  navigate  the  vessel  home,  *iBha 
cannot  be  called  unseaworthy.  If  she  had  a  competent  crew 
to  pursue  any  part  of'  her  adventure,  it  being  at  her  election 
to  pursue  what  parts  he  chose,  she  might  be  deemed  seaworthy 
within  the  policy."  (o) 

(m)  Per  Loid  Tenterden,  2  R  &  Aid.  (o)  Holt's  N.  Pr.  33, 34.    S.  L.  in  the 

324.  United  States,   t  Paddock  9  Franklin  Im* 

(»)  Hocks  0.  ThomtoD,  Holt's  N.  Pr.  Comp.  11  Pick.  227. 
Cases,  30. 


I  See  the  remarks  of  Mr.  Chief  Justice  Shaw  in  Paddock  v.  Frankliil  Ina.  Coi  11 
Pick.  227,  231,  232,  233. 
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Sbct.  n.   What  State  of  Repair  and  Equipment  satisfy  the 

implied  Warranty, 

k  250.  It  is  obvious,  from  what  has  been  already  said,  and  y^^  *^<***- 
is  indeed  apparent  from  the  nature  of  the  case,  that  there  can  thinew. 


be  no  fixed  and  positive  standard  of  seaworthiness  ;  but  that  The  standard  of 
It  must  vary  with  the  varying  exigencies  of  mercantile  enter-  vanes  with  the 
prize.    That  state  of  repair  and  equipment  which  would  con-  ^^^^y"**- 
stitute  seaworthiness  for  one  description  of  voyage,  might  be 
wholly  inadequate  for  another;    a  ship  seaworthy  for  the 
coasting  or  West  Indian  trade,  might  be  unseaworthy  for  a   . 
voyage  to  the  Greenland  Seas  or  the  North  West  Passage. 

Again,  the  standard  of  seaworthiness  has  been  gradually  ^j^jJ^J^Jj^* 
raised  within  the  course  of  the  present  century,  from  a  more  , 

perfect  knowledge  of  ship  building,  a  more  enlarged  ex- 
perience of  maritime  risks,  and  an  increased  skill  in  navi- 
gation. ( p)  * 

So  again,  a  degree  of  equipment  and  preparation  is  deemed  Qi^ry,  wither 
essential  in  some  countries,  which  would  be  considered  super-  according  to 
fluous  in  others  ;  in  such  cases  it  has  been  held  in  the  United  which"be'^hip 
,  States,  that  seaworthiness  is  to  be  measured  by  the  standard  ^'^'^* 
in  the  ports  of  the  country  to  which  the  vessel  belongs,  rather 
than  by  that  in  the  ports  of  the  country  where  the  insurance  ^ 

was  made,  (q)  ^  ^'  It  seems  to  me,''  says  Mr.  Justice  Story, 
''  that  where  a  policy  is  underwritten  on  a  foreign  vessel, 
belonging  to  a  foreign  country,  the  underwriter  must  be 
taken  to  have  a  knowledge  of  the  common  usages  of  trade  in 
^such  country  as  to  equipments  of  vessels  of  that  class,  for  *675 
the  voyage  in  which  she  is  destined."  (r)  This  rule  appears 
full  of  good  sense  and  equity,  and  worthy  of  adoption  in  our 
own  jurisprudence. 

Bearing  these  observations  in  mind,  we  will  proceed  to 
examine  what  has  been  held  in  different  decided  cases,  to 


{p)  3  Kenfa  Comm.  (5ch  ed.)  288.  (r)  Per Stoiy,  J.  in  ITidmarah  v.  Waab- 

{q)  Ibid,  note  (a)  ingtoo  Ina.  Comp.  4  Maaoo,  499. 


>  See  Tidmanh  o.  Waab.  Fire  &  Maine  Ina.  Co.  4  Maaoo,  439.  •Ibid. 
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What 
uanH 

Utineaft. 


constitute  unseaworthiness  for  the  voyage^  consideriDg :  fint, 
those  cases  in  which  the  unseaworthiness  has  arisea  from 
something'  defective  in  the  state  of  the  ship  ;  secondly,  those  in 
which  it  has  arisen  from  deficiency  or  incompetency  in  the 
master  and  crew. 


wonhineas  for 
the  Yoyasre,  as 
for  aa  it  relatea 
to  the  hull, 
storey  and  rin- 
ging of  the  ahip. 


!(;  shortly  after 
sailiog,  aad 
without  any  ex- 
traordinary  pefw 
ib,  the  »bip'g 
timbafa  becooM 
volooiieDed, 
owin^  to  the 
de&cieocy  of 
her  bolt»  aod 
faftteDiDga.  that 
ahe  is  anabie  to 
keep  the  aea, 
this  is,  generally 
vpeakiDg,  a 
oear  caseof 
nnseaworthi- 


676* 


Tlie  caae  of  the 
Mills  frigate, 
which  seema 
cOQtra,  cannot 
be  auppoited. 


Abt.  1.  Unseaworthmess  from  Defects  in  the  Hull,  Big'ging, 

or  Tackle* 

§  251.  The  implied  warranty  of  seawcvthiness,  as  far  as 
relates  to  the  condttioQ  of  the  ship,  requires  that  when  the 
ship  sails  ou  her  Toyage,  she  should  be  well  furnisbed,  tight, 
sound,  staunch,  and  strong ;  competent,  that  is,  in  her  hull, 
to  resist  the  orditiary  attacks  of  wind  and  weather  on  the 
Toyage  insured,  and  properly  rigged,  stored,  and  provisioned 
for  such  voyage.^ 

K  the  hull  of  the  ship  when  she  sails  on  her  yoyage  be  in 
such  a  state  as  not  to  be  competent  to  resist  the  ordinary 
attacks  of  wind  and  weather,  to  which  all  ships  in  the  usual 
course  of  the  voyage  insured  are  liable  to  be  exposed,  such 
ship  is  not  seaworthy. 

And  if  the  ship  in  a  short  period  after  sailing  on  the  voy- 
age beconoe  leaky  and  founder,  or  is  obliged  to  put  back  or 
tun  for  port  in  distress,  without  encountering  any  extraor- 
dinary peril, or  other  visible  cause  to  produce  such  effect,  this  is 
clear  presumptive  evidence  that  she  was  not  seaworthy  when 
she  sailed,  (j) 

If,  after  such  her  return  to  port,  it  be  found  on  survey  that 
^he  leakioess  arose  from  the  loosening  of  the  timbers  of  her 
hull,  owing  to  the  decayed  state  of  her  bolts  and  fastenings ; 
this  is,  generaDy  speaking,  a  clear  case  of  unseaworthiness. 

In  the  case  of  the  MiHs  frigate,  indeed,  the  Court  of 
Exchequer  allowed  the  assured  to  recover,  under  a  policy 
^  at  and  from  the  Leeward  Isfauids  to  London,''  for  the  loss 
of  a  French  built  ship  which,  without  encountering  any  bad 

(«)  MunrofT.yandam,  Parkon  Ins.  4S9|  8th  ed.     Per  Lord  Kenyon,  Watson  v. 
GUik,  1  Dow,  344.    <<  Pop«,  665,  08».  }> 


>  It  is  also  an  implied  conditioD,  that  the  goods,  tackle  of  the  ship,  ftc.  shall  be  pro- 
perly stowed.  Roccus,  note  22,  Brooks  v.  Oriental  Ins.  Co.  7  Pick.  2S9 ;  3  Keot» 
(5th  ed.)  267. 


weather,  became  so  leaky  the  day  after  she  put  to  seOi  owing  "^^at  cooBti- 
(as  it  appeared  oa  survey)  to  the  generally  decayed  condition  ihmess. 


of  her  bolts^  that  she  was  obliged  to  run  for  a  port  of  distress, 
where  she  was  condemned  as  irreparable  ;  the  Court  of  Error, 
before  whom  the  case  was  brought,  confirmed  the  judg« 
ment.  (t)  For  this  extraordinary  decision  no  grounds  are 
reported,  but  Mr.  Park  states  the  judgment  of  the  court 
below  to  have  proceeded  upon  the  point,  that  though  the  shi^ 
was  not  seaworthy  ybr  the  voyage  when  she  sailed,  {which  the 
facts^  they  admUted^  showed  her  iiot  to  house  been^)  yet  she  bad 
been  seaworthy  in  port  while  loading,  which  seaworthiness 
at  the  commencement  c^  the  risk,  was  sufficient  under  a 
policy  at  and  from^  to  satisfy  the  implied  warranty.  If  this 
were,  indeed,  the  ground  of  decision,  subsequent  authorities 
show  it  to  have  been  erroneous ;  for  it  has  been  a  long 
established  rule,  that  though  the  policy  be  at  and  from^  yet 
if  the  ship  once  sails  on  her  voyage,  the  implied  warranty  is 
not  satisfied  unless  she  were  seaworthy  for  the  voyage  at  \h» 
tinae  of  sailing,  (u) 

It  seems  better,  tberelbre,  to  adroit  with  Mr.  Marshall  (v) 
and  Mr.  Phillips  (k^),  that  it  is  difficult  to  reconcile  the  judg- 
ment in  this  case  with  any  }ust  principles  of  the  law  of  in* 
surance,  or  to  extract  any  thing  from  it  which  will  throw 
light  on  the  doctrine  of  seaworthiness,  {x)  From  the  more 
recent  oases  it  seems  impossible  to  doubt,  what  indeed  the 
Court  of  Exchequer  are  slated  by  Mr.  Park  to  have  admitted 
*  at  the  time,  that  the  ship,  upon  the  facts  stated  in  the  case,  ^** 
was  clearly  UMeaworthy  for  the  voyage  when  ske  sailed. 

An  insurance  was  effected  on  the  freight  of  a  French  built  A  ship  about 
ship  when  lying  at  Honduras  Bay  for  her  homeward  voyage,  wUioyfViti^t 
"  at  and  from  Honduras  to  JLiondon.'^  (y)    The  ship  lay  at  |2;^!a7e:^II2; 
Honduras  about  five  months,  taking  in  a  oargo  of  mahogany  j^^j^'L^'^ 
and  log  wood,  during  which  period  she  appeared  to  be  in  a  ibraportc^di*- 

(I)  Mills  V.  Roebuck,  Marshall  ob  Ins.  worthy  when  she  sailed.    Marshall,  159, 

194.    Park  on  Ins.  460,  8th  ed.  note  (a). 
(»)  Parker  v.Poits,  3  Dow,  S7,WatMA        (y)  Tbs  inaaranee  in  tenns  was  on 

V,  Clark,  I  Dow,  33S.  freight,  **  beginntag  the  adventure  at  Hon- 

(v)  P.  157.  duras,  notil  the  said  ship,  with  her  goods 

(w)  Ins.  Tol.  i.  p.  32S.  and  merohandiae,  should  be  arrived  at 

{»)  The  Court  of  Common  fltm,  m  a  ifoadoa.*'    It  waa  aasumed  throiigboMt 

previous  action  on  the  same  policy,  unan-  the  argument,  and  not  disputed  by  Lord 

imoasly  deiermtned  that  the  assured  could  Eldon  in  his  judgment,  that  this  amouAled 

not  recover,  aa  the  sfaiy  had  wit  teaateft*  lo  m  inaonAce  ^  at  and  firom." 
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Whatconsti-  seaworthy  state.  The  day  after  sailing  from  Honduras, 
thinrw  however,  she  encountered  a  gale  of  wind,  and  was  found  to 

ti«Mfrom  leak!  be  making  1(^  inches  water  per  hour :  the  leakiness  in« 
M?MpeMOB  creased  day  by  day  for  a  week  afterwards,  at  the  end  of 
decT^ofTbw  which  time  she  was  making  3}  feet  water  per  hour ;  and 
iroa  boitfl  and  another  gale  coming  on,  she  strained  so  much  that  the  cap- 
looM^diuoii,  tain,  fearing  he  might  not  be  able  to  keep  her  afloat,  bore 
^rarthrwbn     away  in  distress  for  Montego  Bay,  Jamaica.     There  a  survey 

plfriwr  9^'PMtt.  ^^'^^^  ^^^  *°^  ^^^  following  report  made :  "  We  find  her  to 
Bow,  333.  be  copper  sheathed  and  iron  fastened  ;  that  these  fastenings 
are  decayed;  that  three  of  her  beams  are  broken,  the  main 
beam  in  two  places ;  that  she  is  making  at  the  rate  of  eighteen 
inches  water  per  hour,  which  we  consider  does  not  proceed 
from  a  single  leak,  but  from  the  loose  state  of  the  ship  through' 
out ;  she  has  evidently  spread,  and  has  not  to  support  her 
lower  deck  any  knees,  either  fore  or  aft  or  otherwise ;  and 
we  are  of  opinion  that  her  upper  works  have  alone  kept  her 
together.'' 

Upon  this  evidence  as  to  the  state  of  the  ship,  Lord  Eldon 
was  clearly  of  opinion  that,  as  nothing  had  occurred  after  she 
had  left  Honduras  Bay  to  account  for  her  being  in  such  a 
state,  the  ship  was  unseaworthy  when  she  sailed  from  Hon- 
duras, and,  consequently,  that  the  underwriters  were  not 
liable,  (z)     In  this  case  his  lordship  came  to  his  decision 
quite  irrespective  of  the  question,  whether  the  wani  ofknees^ 
under  the  circumstances,  constituted  unseaworthiness.    In 
678*       ^an  earlier  case,  however,  the  House  of  Lords  had  decided 
A  ship  insurad    that  a  ship,  insured  on  a  voyage  out  and  home  from  the  east 
from  the  eaflt     coast  of  Scotland  to  the  Baltic  and  back,  was  not  seaworthy 
J^d^^ii^^Bai-  ^**'  ®"^**  *  voyage  for  want  of  knees.     The  facts  were  these : 
ticand back,      fhe  voyagc  iusurcd  was  "  at  and  from  St.  Andrews  to  Riga 
thy  for  want  of  or  St.  PetersbiHTgh,  in  ballast,  and  at  and  from  either  of  those 


N.  B.  Her  an-  ports  to  the  port  of  Dundee  and  Newburgh."  The  vessel, 
ri^g'^i^  we"**  which  had  been  originaUy  of  only  80  tons  burden,  had  been 
a^ilEr£^^°^  afterwards  lengthened,  so  as  to  be  110  Ions  burden  ;  but  the 
cabin  stove.  mainhold  beams  in  the  centre,  where  she  had  been  cut  asun- 
1  Dow,  33.°"^  der  and  lenglhed,  were  not  supported  nor  strengthened  by 
knees,  which  are  usually  placed  in  vessels  intended  to  carry 
cargoes ;  no  new  anchor,  sails,  or  rigging  were  {provided,  and 

{»)  Pailnrv.  PotlB|SDow%CttN^31 


the  old  anchor,  sails,  and  rigging  wer9  iosufficieot  for  the  al-  WhatooosU- 
tered  ship ;  she  hadi  besides,  no  slove  in  the  cabin,  though  thiuess. 


essential  for  winter  risks  in  the  Baltic,  which  the  present  was. 
Upon  this  state  of  facts,  but  principally  on  the  ground  of  the 
want  of  knees.  Lord  Eldon  held  thai  the  ship  was  not  sea- 
worthy  when  she  sailed  from  St.  Andrews,  and  therefore  the 
underwriters  were  not  liable  tar  the  losa  of  the  ship,  which 
occurred  on  her  homeward  voyage,  (a) 

An  insurance  was  effected  on  the  ship  North  Star  and  her  ^^Kngaii 
freight  for  a  voyage    "  from  Leith  to  Pictou,"    in  North  '"^^  "W"  •• 
America,  and  the  qoestioo  was,  whether  the  vessel  was  sea-  neoewa^  for  a 
worthy  at  the  tisM  she  sailed  from  Leith.     The  ship,  before  I^u^o  Piotou, 
sailing,  was  put  into  the  hands  of  some  ship's  carpenters  at  ^^)'^foro!^ 
Leith,  who  did  repairs  to  her  outer  ooating  which  amounted  ^  ^V^^^Jl 
to  about  280L,  and  which  they  certified  comprised  every  a  fortnight  after 

•      1  I'll  J*  mi*i  sailififr,  aftior  6B- 

repair  that  was  adjudged  necessary  for  enabling  her  to  pro-  coun^nog  a  m- 
oeed  on  her  voyage  to  Pictou.     This  was  in  April ;  on  the  J]JX^f ftiT* 
23d  of  May  she  sailed,  md  on  the  6th  and  1th  of  June  she  found  iW  her 

^  '  iron  woric  m  d»> 

encountered  a  severe  gale  of  wind,  in  which  she  sprung  her  cayed  &nd^ 
bowsprit,  and  began  to  make  sa  much  water  that  the  crew  ^IfSmeof  her 
could  not  keep  her  free  with  both  pumps,  and  the  master  in  ^^  ^na 
distress  was  obliged  to  bear  up  for  the  first  port  he  could  J[Sdji|»un«^ 
*tnake,  which  happened  to  be  Greenock.   There  she  was  sur-  ^eia,  to  prove 

'  •'^  xier  unseawoT* 

veyed,  when  it  was  found  that  the  iron  work  in  general  was  thy  whenabe 
very  much  decayed  and  wrought  loose  ;  the  timbers  and  planked  Douglas  v. 
generally  speaking,  sound,  but  decayed  about  the  bolts  and  f^^^^soo. 
nails,  which  in  several  places  were  quite  gone.     Several  of  (^^  ^^ 
the  lower  deck  beams  and  knees  were  decayed  and  sprung,       *  679 
and  one  plank  below  the  lower  deck  beams,  on  each  sidoi 
decayed ;   the  report  also  stated,   ^  that  the  bowsprit  was 
sprung  and  the  stem  wrought  loose,  on  account  of  the  de* 
cayed  ironj  and  laboring'  of  the  ship  at  seaJ^ 

Upon  this  state  of  facts,  Lord  Eldon  said,  *<  I  never  was 
more  clear  about  any  thing  than  that  it  is  proved  to  be  en» 
tirely  manifest  that  this  vessel  was  not  seaworthy  for  the  voy- 
age when  she  sailed,  whatever  might  then  have  been  the 
opinion  of  the  owners  and  carpenters  who  repaired  her.''  (fr) 

If  a  ship  is  so  heavily,  or  so  improperly  loaded,  when  she  ^d^Mi? 

trim  is  wm^ 
(a)  Watt  V.  BCorrii  1  Dow*8  Bep.  33.  (5)  Dooglaa  e.  Soougall,  4  Dow,  209. 
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What  oooflti-     sails  OH  the  voyage  insured,  as  to  be  incapable  of  encoanter" 
thineas.  ing  the  voyage,  that  is  unseaworthiness,  (c) 


e  hull  of  ihe  '  •'  * 

ip  be  staaach  petent  to  resist  the  ordinary  attacks  of  wind  and  weather  on 
« mu^ibe ai-  the  voyage  insured,  but  she  must  be  also  properly  equipped 


Jteh^ily'S      ^  ^^-  ^^*  ^"'y  ™"^  ^^^  ^^^  ®^  ^^^  ^'^"P  ^  *"^  ^"^ 

shif 
ao( 
she  ^    ^ 

^^'ft^el  aSd  ^i^  BmlSt  ground  tackling,  stores,  provisions,  and  all  other 
STIw^ilS^**   things  which  the  custom  of  trade   has  made  requisite  for 

the  voyage. 
Bottenneasof  Hence,  a  ship,  insured  on  a  voyage  '^at  and  from  Jamaica 
laBt  aod^od.  to  Loudon,  (o  rctum  51,  per  cent,  if  she  sailed  uriih  cofmxny^ 
iw^iworthi.  was  held  unseaworthy,  because,  at  the  time  of  sailing,  al- 
?^^-^P  though  her  stern  sails  were  in  good  condition,  yet  her  main. 
rtoiS? toliS*^  fcip-g'atfaii^  and  studding  sails  were  extremely  rotten  and 


with  convoy;  Serviceable.  And  the  assured,  on  this  ground,  was  held  pre- 
lowaraaenot  cludcd  from  recovering,  though  the  ship  went  down  in  a 
to  keep^up*w!tS  hurricauc,  in  which  such  sails  would  have  been  useless.  "  It 
fiSr/&.  ^  "^^  enough,"  said  Lord  Ellenborougb,  "  that  a  ship  ia 
cane,  in  which  supplied  with  such  sails  as  are  essential  to  her  safety  from 
have  been  or  no  ^he  perils  of  the  sea,  and  which  might  enable  her,  if  not  in- 
Weddbrbom  «.  terccptcd,  at  somc  period  or  other  to  complete  her  voyage. 
Bell,  1  Camp.  1.  ^  person  who  underwrites  a  policy  on  her  has  a  right  to  ex- 
^^  pect  that  she  shall  be  so  equipped  with  sails,  that  she  may 

be  able  to  keep  up  with  convoy,  and  get  to  her  port  of  desti- 
nation with  reasonable  expedition.  She  must  be  rendered  as 
secure  as  possible  from  capture  by  the  enemy,  as  well  as  from 
the  dangers  of  the  winds  and  waves."  (d) 
Selling  with^o-  A  vessel  must,  alsO)  in  order  to  be  seaworthy,  be  provided, 
taekUng  is  ud-  whcn  she  saiis,  with  ground  taekUng  sufficient  to  encounter 


Wiikie  0.  the  Ordinary  perib  of  the  sea.     Hence,  where  a  ship  sailed 

3^|r*«^,        with  the  cable  of  the  small  bower  anchor  so  worn  and  decay- 
ed as  to  be  unfit  for  service,  and  with  a  best  bower  anchor 
too  light  and  short  in  the  shank  for  a  vessel  of  her  tonnage, 
she  was  held  to  be  unseaworthy.  (e) 
Sgtttt!?*^"^*'^      Where  one  of  the  rules  of  a  mutual  insurance  society 
chain  caUes^      required  ike  chain  cables  of  all  ships  admitted  for  insurance 
by  the  ru!a!*of    to  be  tested,  the  Court  of  King's  Bench  considered  that  not 
mraiB^oom-     testing  the  chain  cable  before  sailing  was  in  the  natnre  of  a 

DolllSM^d  Ad.        <')  ^^^  ^'  'A-berdeki,  S  B.  de  Aid.  390.        (e)  Wilkie  v.  Geddesi  3  Dow'a  FuL 
(km,  309.  {  Ante,  6M,  653,  and  note.  ^  Caaea,  97. 

(^O  WedderiMim  9.  Bell,  1  Camp.  1. 
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want  of  seaworthiness.  (/)     So,  where  one  of  the  rules  of  a  Wbat  consti- 
similar  society  required  the  managing  underwriters  to  survey  thineM. 
the  hull  and  materials  of  each  ship  once  a  year,  and  order  So,  failure  to 
whatever  stores  or  repairs  they  deemed  necessary ;  and  de-  S^^piov^ccl 
clared   that,  unless  such  stores  and  repairs  were  provided,  JJ^'JJIUJJ^  a^ 
"  the  ship  should  not  be  insured^*^  the  Court  of  Exchequer  «™*^"  comp*. 
held  that  a  failure  to  provide  mch  stores  and  repairs  made  Stewart  v.  Wfl. 

*u       u-  41.       /      \  ion,  12M.& 

the  ship  unsea worthy,  (g-)  Weis.  ii. 

§  253.  Sufficient  stores  and  supplies  for  the  voyage  are  so  faflnre  to 
requisite  to  seaworthiness :    Lord  Eldon  at  Nisi  Prius  de-  £3iicin«r''*' 
clared  it  to  be  his  opinion   that  the  assured  was  as  much  ^^^^^^ 
bound  to  show  that  he  had  provided  proper  medicines  and 
necessaries  for  the  voyage,  as  he  was  to  establish  the  tight* 
ness  of  the  ship.  (A)     In  one  case  before  the  House  of  Lords 
*it  was  contended,  (although  the  adjudication  proceeded  on        *681 
another  point,)  that  a  ship  insured  for  a  winter  risk  to  the 
Baltic^  would  not  be  seaworthy  without  a  stove  in   the 
cabin,  (t) 

In  the  United  States  a  vessel  not  properly  supplied  with  Want  of  cabin 
fuel  and  candles^  has  been  held  not  to  be  seaworthy,  {j)  ^        ter^rLkto tho" 

Baltic. 

Watt  9.  MoRJa, 
(/)  HarriMNi  V.  Douglas,  3  Ad.  ae  ED.       (t)  Watt  v.  Bftonria,  iDow's  Pari.  Caaet,  1  Dow,  85. 
396.  85b  tee "  Beaaobs  for  the  Appeal.*'  Want  of  fad 

ig)   Stewart  ».  WiUon,  12  Meea.  ft       (j)  f  Fontaine  v.  Phosn.  Ina.  Comp.  "**  <»»<"«. 
Wels.  11.  10  John.  98. 

<A)  Woolff  9.  Clagget,  4  Esp.  25& 


>  In  Deahoa  9.  Merehanta  Ina.  Co.  11  Metcalf,  199|  it  ai^)eai«d  in  evidence,  that 
all  the  water  on  board  the  vessel  was  slowed  on  deck,  contrary  to  the  requisitions  of 
the  United  SUtes  Sutute,  1790,  c.  56, 1  9.  The  onderwritera  contended  that  the 
vessel  was  on  that  account  onseaworthy.  Mr.  Justice  Hubbard  on  this  point  said,  — 
'^  In  the  case  of  water  for  the  service  of  the  ship*s  company,  the  ship  must  have  a 
sufficient  quantity,  in  suitable  casks  or  vessels,  and  property  stowed  or  secured  on 
board  the  ship.  But  the  mere  fact  of  its  being  all  carried  on  deck  does  not  of  itsetf, 
•8  matter  of  law,  render  the  vessel  onseawortby.  If  it  woe  so,  there  would  be 
nothing  for  the  jury  to  settle.  It  is  a  fSust  tending  to  prove  unseaworthiness ;  yet, 
standing  alone,  it  is  not  necessarily  unseaworthiness.  It  is  not  like  the  case  of  a 
vessel  sailing  without  anchors,  or  a  competent  crew  to  navigate  her,  which  in  them- 
•elves  are  unseaworthiness.  It  is  not  a  foct,  whk;h  in  itself  shifts  the  burthen  of  prooli 
or,  to  speak  more  correctly,  it  does  not  so  materially  afiect  the  condition  of  the  vessel 
■a  to  its  seaworthiness,  as  to  lequire  the  plaintiff  to  support  his  cale  by  opposita 
proofs,  to  prevent  the  conclusion,  in  the  absence  of  such  proofs,  that  the  veasel  was 
vnseawortfay  from  that  cause  akioa.  The  United  Statea  Statute,  1790^  o.  66^  f  9, 
imposiag  a  penalty  for  not  carrying  a  part  of  the  water  under  deck,  does  not,  aa 
betwevB  the  parties,  oonatitnte  a  case  of  unseaworthiMn.**    The  gspvads  of  this  aw 
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What  coiwti-         In  ODC  casc  in  the  United  States,  where  a  vessel  lan  od  t 

turn  Mswoi" 

thineaa.  rock,  in  conseqoence  of  the  needle  of  the  compass  being  drawB 

Iron  work  too    out  of  its  direction  two  or  three  points  I^  an  iron  fasteuiog, 
^^oompoa^  ^^'^^  which  the  compass  was  placed,  it  was  contended  ibt 

this  was  unseaworthiness ;  bnt  the  court,  on  evidence  being 
given  that  there  was  no  negligence  in  this  case  in  tbe  ooq- 
stroction  t>f  the  ship,  were  of  opinion  that  it  was  not  sa  % 

Art.  2.  Unseaworthiness  from  Deficiency  or  Licompekm  (f 

Master  and  Crew. 

Every  ship,  ia        §  254.  We  come  now  to  consider  that  kind  of  unseawor- 
worthjr!  miuT'  thiness  which  consists  in  the  deficiency  or  incompetence  of 

have  a  compe-     .l     -»«^,^ 
teat  master  aod   ''"'^  i^rew. 

where"***uired      Every  ship,  at  the  time  of  sailing  must  be  not  onfy  tigkt 
by  law,  a  pilot,  and  stauuch,  competently  rigged,  stored  and  provisiDDed,bilt 
she  mast  be  also  properly  manned :  that  is,  she  roost  have  a 
master  of  competent  nautical  skill,  a  crew  sufficient  to  naii- 
gate  her  on  the  voyage  insured,  and  a  pilot  on  board  wbeD- 
ever  required  by  law.^ 
If S^'^SSJto      ^^^^^  ^f  ^  Master.    He  most  be  a  person  sufficieotly  well 
groady  ignoraai  acquainted  with  the  usual  course  of  navigation  on  the  vojfop 
oourw)  of  !^v^  insured^  to  be  able  to  conduct  the  ve^l  in  safety  throogk 
fSjJiSle'Si^  its  ordinary  perils ;  if  he  is  grossly  ignorant  of  the  oswl 
wwthinw^      course  of  navigation  on  such  voyage,  the  ship  will  not  1« 
where  under  an  scaworthv  withiu  the  implied  warranty :  thus  a  ship  wm  in- 
the  ship's  load-  suTcd  ou  a  voyagc  "  from  Cork  to  the  ship's  loading  poit  *« 
SJLTS^SmST  P^^"^^  °°  ^*^®  ^^^^  ^^  Spain,  within  the  Straits  of  Gibraltar, 
iS^M^lut^^^  i^l^i^S  Tdrragmaj  and  not  higher  up  the  MedUerraMOi^ 
hi^er  up ';  be  the  Captain,  through  entire  ignorance  of  tbe  coast,  mistook 
into  Barcelona,  Barcelona  for  Tarragona,  and  was  captured  in  endesforiif 
'^m^ML,  ^^   to  enter  the  former  port,  which  is  higher  up  the  Meditcna- 

Tait  9.  Levi, 
14  East,  481. 

682  *  (^)  ^  Stanwood  «.  lUch,  State  Gout  of  MasaachuaeCta,  IXov.  1817,  eiled  1  PUBvi 

on  Ins.  310. 


stated  mere  at  length  in  Wairen  a.  Manuf.  Ina.  Co.  13  Piek.  518^  wfaaeiheflai 
imnt  was  deefded.  Stee  the  case  of  Deahon  v.  Meichants  Ins.  Co.  ciiedjM«,A 
In  note. 

1  Copelaiid  v.  N.  Etasr-  Marine  Ina.  Go.  3  Bletoal^43e,444,445;  ITLsniftM^ 
Univaraal  fas.  Co.  1  Peters,  (S.  C.)  188 ;  Waldea  v.  Fneowali  Ina.  06. 12  Jeia,  A 
flihra  a.  Low,  1  JaluL  Cas.  19S. 
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nean  than  Tarragona,  and  was  then  in  pcwemon  of  the  for-  What  eoMti- 
ces  of  Napoleon :  the  court  considered  that  the  implied  war-  thineas. 


ranty  to  provide  a  master  of  reasonably  competent  skill  was 
broken,  by  sending  out  one  who  was  totally  ignorant  of  the 
one  port  and  of  the  other  — of  Tarragona  and  of  Barcelonai 
when  it  was  the  immediate  and  prominent  object  of  the  policy 
to  distinguish  between  them.  (/)  Mr.  J.  Lawrence  said  :  j^JJ^n^' 
*<  On  my  present  view  of  this  case,  there  appears  to  me  to 
have  been  an  incompetent  fitting  out  of  the  ship  with  a  proper 
master  for  the  purpose  of  the  voyage  insured.  The  ship  was 
to  be  fitted  out  in  an  adequate  manner  to  secure  her  from 
going  higher  up  the  Mediterranean  than  Tarragona,  aooord* 
ing  to  the  express  intention  of  the  parties ;  the  owners  should) 
therefore,  have  put  on  board  a  captain  of  sufficient  skill  to 
distinguish  the  port  of  Tarragona  from  the  neighboring 
ports  on  the  coast,  and  if,  from  his  not  knowing  one  port 
fr<Hn  another,  he  goes  into,  an  enemy's  port  instead  of  the 
port  of  Tarragona,  which  it  was  bis  duty  to  distinguish  tmder 
the  policy^  there  appears  to  me  a  want  of  sufficient  skill  in 
the  captain  and  crew  for  the  purpose  of  the  voyage  insur- 
ed." (w)  1 

The  question,  as  to  the  competency  of  the  captain  and  crew,  Th«  9»Mt<(» 
must  always  depend  upon  the  nature  of  the  voyage,  on  which  peiency  of  Uw 
they  are  employed  under^the  policy.  crew.'depeiids 

Thus  where  it  appeared,  in  an  insurance  on  a  voyage  ^'  from  ^  |^  voya^. 
Mauritius  to  London,"  that  the  captain   on   sailing  from  ^^^  j^jJ* 
Mauritius  was  very  ill,  and  that  the  next  day,  feeling  him-  voyage  a  ship  m 
self,  from  increased  illness,  incompetent  to  the  charge  of  the  uuien  the  havo 
ship,  he  inquired  of  his  two  mates  whether  they  could  man-  ^^^|^!^^^ 
age  the  voyage  to  England,  but,  finding  no  one  competent  h*"^^**^™*"©?* 
to  undertake  it,  be  put  back.^    Lord  Tenterden,  on  this  evir  Uieiiinenor 
^dence,  asked  the  jury,  whether  they  thought^  considering  the  captain. 
length  of  the  voyage  from  Mauritius  to  England^  that  a  ship  ^r^t^wS^ 
could  be  sufficiently  manned^  when^  in  the  eeenl  of  any  accident  ^q^'J^.^ 
to  the  captain^  there  was  no  one  else  an  board  able  to  perform      #  g^ 

(/)  Tait  V.  Levi,  14  East,  481.  (»)  Btid.  463. 


>  See  Keeler  «.  Fimnan**  Im.  Co.  of  Albaoy,  3  Hill,  290. 

>  Se«  Copeland  a.  Now  £og.  Marino  Ina.  Co.  2  Metealf,  432,  oated  ia  note  on  neil 
page. 
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WteMMii-     kis  dtdiei.    The  jary,  which  was  q[>ecialt  foand  for  the  no* 
derwriters.  (») 
decmoB         The  effisct  of  this  decision  is,  that  no  ship  insured  from 
^Su^i^S^t^SLat  ^®  1^9^  Indies  to  Engbmd  can  be  seaworthy,  unless  she 
'^'^  have  on  board  at  the  time  of  sailing  a  mate  competent  to 

take  the  command  of  the  ship,  in  case  of  the  death  or  sick- 
ness of  the  master.^     Mr.  Chancellor  Kent  questions  the 
soundness  of  this  doctrine  in  any  case,  moA.  observes,  that  the 
warranty  of  seaworthiness  ^^  would  seem  to  imply  no  more, 
than  that  the  assured  must  have  a  sound  and  well-equipped 
vessel  with  leferenee  to  the  voyage,  and  have  on  board  a 
competent  person  as  wutsiar^  a  competent  person  as  maUy  and 
a  competent  crew  as  smmen  ;  "  he  also  cites  American  cases 
in  which  Lord  Tenterden's  doctrine  has  been  discarded,  as 
fiur  as  regsrds    the  American    coasting    and  West  India 
trade,  (o)^ 
ira!ta!'be  oMi- '     Lord  Tenterden's  rale  would  pndoubtedly  operate  with  a 
fined  io  long      good  deal  of  harshness,  if  enforced  with  regard  to  short 
^^^  voyages,  or  vessels  of  small  burden,  and  it  seems  better  to 

confine  it  to  the  case  of  East  Indian  voyages,  or  others  of  at 
least  equal  length  and  duration. 
2.A»uamem9.      Secondly^  as  to  the  creuo.    The  ship  when  she  sails  must  be 
2nw«%y^a^  manned  by  a  crew  competent  as  seamen,  and  sufficient  to 
lew  ibe  crew     navigate  her  on  the  voyage  insured.^ 
competent  in         *^  The  owucr,"  ssys  Lord  Tenterden,  '^  as  a  condition  pre- 


skill  and  uum- 

bera. 

I 


(n)  CUabid  9.  Hmter,  1  Mood.  A  (9)  3  Kem*8  Comm.  (5lh  ed.)  2S7,  note. 
Malk.  103.  S.  C.  Rep.  in  3  C.  dE  P.  See  also  the  cases  cited  in  1  Phillips  on 
61.  Ins.  312. 


«>  Mr.  Chief  Justice  9baw,  in  Copeland  v.  Mew  England  Marine  Ins.  Co.  3  Met- 
calf,  432,  44^,  446,  said,  —  The  a|^>oioUnent  of  a  mate  **  is  in  effect  the  praipectiTO 
appointment  of  a  master,  to  take  effeut  in  any  of  the  exigencies,  which  may  require 
such  appointment.  He  must  be  qualified,  in  point  of  general  capadiy,  Car  the  oAee 
of  master.  It  is  to  be  presuaied,  that  be  is  appointed  with  reference  to  his  qualifica- 
tions for  this  part  of  his  duty.  He  must  be  competently  skilled,  in  theoretic  and  prac- 
tical navigation  and  general  seamanship,  for  the  duty  of  taking  command  m  case  of 
exigency.  And  a  vessel  cannot  be  deemed  seaworthy,  whbh  has  not  on  board  some 
person  capable  of  navigating  her,  besides  the  master/*  The  case  of  Gliffivd  v.  Hun- 
ter, was  cited  in  support  of  this  doctrine  in  reference  to  seaworthiness ;  but  the  case 
of  Copeland  v.  N.  Eng.  Mar.  Ins.  Co.  did  not  require  a  direct  decuioa  upon  this 
point    See  onis,  184,  note  (1.) 

•  Ste  Treadwell  v.  Union  Ins.  Co.  6  Cowen,  2270;  GilleqNe  v,  Forsyth,  ched  3 
Kent,  <dih  ed.)  26^7,  in  note ;  M  Lanahaa  9.  UniveiMl  Ins.  Co.  1  Peien,  (&  C.)  184. 

•  See  Silva  v.  LoWrl  John.  Cas.  ISi. 
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cedent  19  bound  to  provide  a  crew  of  ootspeCent  «kHL''  (p)  Wbataontti- 
^*  The  erew/'  says  Lord  EUenboroagli,  '<  minit  be  aVleqoate  ihiness.    ^ 
to  discharge  the  usual  duties,  and  to  meet  the  usual  dangers  ' 
to  which  she  is  exposed."  (9)  ^ 

If  the  crew  be  origiTuUfy  suffioienf ,  i.  e.  if  they  be  suf«       « 684 
•ficient  when  the  ship  sailed  on  the  voyage  insured,  the  im-  IuoSmL 
plied  warranty  is  fully  satisfied ;  the  assured  does  not  oontraot  implied  war- 
that  the  ship  shall  oontrnue  to  be  properly  manned  through-  fiedf  there  is 
GRit  the  voyage,  nor  is  he  responsible  for  any  subsequent  neg*  SbTu  oouUi^^ 
ligence  or  misconduct  od  the  part  of  the  crew,  (r) '  ^' 

If,  at  the  time  the  policy  attaches,  the  ship  has  been  some  if  um  ship, 
lime  engaged  on  a  distant  voyage,  althoug-h  the  numbers  of  J^^^^^ 
the  crew  may  have  been  sreatly  reduced  by  death  or  deser-  ^**^*  ***• 
tion,  yet  the  implied  warranty  win  be  satisfied  if  they  are  ai  ^^tant  voyage,  , 

thai  time  sufficient  for  navigating  the  ship  home,  or  for  per-  worthy  wi^ht^ 
forming  any  of  the  purposes  of  the  voyage  insured,  (s)  iTadS^ia  ^  I 

It  is,  however,  indispensably  necessary  that  the  ship  should  sSL  n^thow- 
be  properly  manned  for  the  voyage  at  the  time  she  sails  on  ever,  be  vopm- 
it :  if  not,  the  underwriters  are  not  liable.    Thus  a  poliey  was  tL°whoie  voy. 

-  >  » 

effected  on  ship  and  goods  on  an  homeward  voyage  "  at  JS?».  " 
and  from  Cuba  to  Liverpool/'  without  any  leave  given  to  ]^J^^^J^ 
touch  and  stay  in  the  original  policy ;  the  proper  complement  |oB., ^i<^^ 
for  such  a  voyage  is  tern  seamen,  but  the  captain  having  lost  at  any  interme- 
^me  of  his  outward  crew  by  sickness  and  desertion  at  Cuba,  shjpTwh^lhe 
and  finding  it  impossible  there  to  engage  ten  men /or  Liver*  ^^w^^  a 
poolj  sailed  from  Cuba  with  only  eighl  men  engaged  for  Liv-  ^^jj^^'  ^  ^ 

gaged  for  ths 

(r)  Shorev.  BentaB,  7  B.  &  Cr.  708.  Sbora  a.  BsntaK,  ibid.  708.  Dinma.  Sad-  f^^i^i?^ 

{g)  la  Hiutflr  a.  Potta,  Selw.  N.  Pr.  l«r,  5  Meea.  &  Wels.  403.    S  C  in  enor,  Fortbaw  v, 

1081.  9th  ed.     <{  See  Dow  a.  Smith,  1  8  Meea.  &  Wel«.8d5.    ^  See  the  remarka  S^^^%_ 

Cainea,  32.  \  of  Mr.  Chief  Jmtiee  Shaw  apao  the  caae  Bi^^  1&. 

(r)  Rusk  V.  Boyal  Ezch.  Comp.  8  B.  d^  of  Dixon  v.  Sadler,  in  Copeland  v.  N.  Eng.      ^^ 

AM.  78.    WaHonr  a.  MaiUand,  6  B.  fc  Marine  laa.  Co.  S  Ifatcalf,  443.  ^ 

Aid.  175.   Biahop  v.  PMitkad,  7  &  4t  Or.       («)  Hucka  a.  Thornton,  Hula's  N«  P. 

214.     HMkbwMtk  a.  Wa^  ibid.  7M.  30. 


*  If  the  maaler  of  a  TSMel  aat  aafl  oa  a  voyage,  with  a  eraw  ia  aucb  a  aiata  of  • 
intoaicatioa,  aa  diaablea  them  at  the  time  for  the  proper  perfonnanoe  of  the  ahip*a 
duty,  and  any  disaater  ariae  therefVom,  it  teema  that  any  kiat  from  that  diaaater  wotild 
ba  recoverable  from  the  underwriten,  nnder  the  common  fonn  of  poUcies  of  ioauranoa. 
U.  States  a.  Hont,  3  Story,  C.  C.  120. 

•  See  Copebmd  a.  N.  Eng.  Marine  Ins.  Co.  2Metoalf,  432,  cKedoiNe,  184,  note  (1,) 
and  063»note. 


What  MMtf.     «rpool,  ftnd  two  for  Mootego  Bay,  ( Jsmaica,)  at  which  pke 


tales 


thinMi.  he  touched,  landed  the  two  meD,  and,  having  procured  otben 

•  to  aopply  thdr  pboe,  proceeded  oa  his  yoyage  to  Liverpool 
The  court  held  that  the  ship  was  not  seaworthy  whea  ahe 
sailed  from  Cuba /or  a  ifOfgage  to  Liverpool  as  she  oagbttbca 
to  have  had  on  board  a  full  complement  of  meo  engaged  for 
Ike  whole  vaifoge.  (t)  ^ 

The  result  of  this  ease  is,  that  every  ship,  when  she  nib 
OQ  the  voyage  insured,  at  all  events  when  no  liberty  is  raerr- 
ed  to  touch  or  slay  in  the  coarse  of  it,  must  have  a  creW|  oot 
only  sufficient  in  number  for  the  voyage,  but  also  coosst- 
ing  of  men,  aUvftvkom  are  engaged  far  ihetohole  votfogt,  («) 
685  •  •Thirdfyj  ae  to  ike  pOoL    Generally  speaking  no  ship  is 

3.  jji0iAfjMEii.  seaworthy  at  the  outset  of  the  risk  unless  she  have  on  boarda 
piloi^  where  requisite  by  law  or  usage  for  her  safe  oaTig^ 
tion ; '  a  difficulty,  however,  has  arisen  in  determining  whetkcr 
the  ship,  in  order  to  be  seaworthy,  must  have  a  piloMi  board 
at  every  intermediate  stage  of  the  voyage,  where  an  estabUi- 
ment  of  pilots  is  kept,  aiul  usage  requires  one  to  be  takeaoo 
board,  either  in  entering  or  coming  out  of  the  port  (v) 

teoli  of  te  The  law  seems  to  be  that,  suppoeing  the  ship  to  have  bees 
seaworthy  when  she  sailed,  and  provided  with  a  compeM 
master  and  crew,  the  underwritar  is  liable  for  all  loss  praii- 
mately  caused  by  the  perils  of  the  sea,  although  it  may  ba^. 
been  remotely  occasioned  by  the  negligence  or  miscoodoet 
of  the  master  in  enieringj  without  a  pilot,  an  intermediate 
port  where  pilots  are  kept,  and  usage  requires  one  to  be  taka 
on  board  for  that  purpose  (w) ;  afortiorij  he  will  be  so  liable, 
if  the  roaster  on  arriving  off  the  port  have  done  his  best  to  pro- 
cure a  pilot  to  come  off,  and  has  only  entered  the  harbor 

(I)  Fonbftw  •.  Chabert,  3  Bfod.  It   policy  not  eooBCPted  to  hy  tte  ikferirt 
BiigklflB.  (9)  See  M^f«i»  SecL  L 

(«)  The  judgment  of  the  oowt  m  tUi       («r)  Fhiliipi  •.  HM(aHB,2  &*  ^ 
OMe  mainly  proceeded  on  the  ground  that 
there  had  been  a  material  aheratioii  in  the 


I  See  Cruder  e.  Peonaylv.  Ina.  Ca  2  Wash.  C.  C.  339. 

•  See  ante,  863,  et  aeq. ;  Stanwood  9.  Rich,  Mass.  S.  J.  Court,  Suflblk,  Nor.  Iv«n, 
ched  1  PhUl.  Ins.  315 ;  Keeler  «.  FireiSan's  Ins.  Co.  3  HiU,  250;  3  Kent,  (Ai^cd.) 
175, 176, 287 ;  Abbott,  Ship.  (6tb  Am.  ed.)  210, 2U,  in  note,  343^  m  note ;  F1aa«« 
V.  Waahington  Ina.  Co.  7  fiarr,  (Penn.)  306. 
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without  one  when  it  became  the  wisest  course  for  hiniy  as  a  wiwt  oobms- 
prudent  and  skilful  man,  so  to  do.  (z)  thinew. 

If  not  only  usage,  but  the  positive  regulations  of  an  act  of  ^ 

parliament,  require  a  pilot  to  be  taken  on  board  on  entering 
eiiker  an  intermediate  or  an  home  port,  then  it  is  unseawor- 
thiness to  enter  such  a  port  without  one.  (y) 

And  in  all  cases  where  it  is  necessary,  either  by  law  or 
usage,  for  the  roaster  to  have  a  pilot  on  board  in  going  otUof 
an  intermediate  port,  or  in  clearing  from  his  outport  home- 
wards, it  will  be  unseaworthiness  not  to  take  one,  for  it  is  in 
such  cases  always  in  his  power  to  do  so.  (z) 


Sect.  III.  Of  Uke  proof  of  Unseaworthiness. 
i  265.  Where  a  ship  becomes  so  leaky  or  disabled  as  to  be  Of  the  proof  of 

^  anaeawoiuu- 


unable  to  proceed  on  her  voyage,  soon  ofUr  sotting  en  i/,  and  d 
♦this  cannot  be  ascribed  to  any  violent  storm,  or  extraordi-       *686 
nary  peril  of  the  seas,  the  fair  and  natural  presumption  is,  that  Where  ship  ba- 
it arose  from  causes  existing  before  her  setting  out  on  her  ^^l^neTsaO- 
voyage,  and  consequently  that  she  was  not  seaworthy  when  j^°^»  ^7ad«- 
sbe  sailed.  <!»«««  <?«■•  » 

the  perus  to 

In  such  cases,  therefore,  it  is  incumbent  on  the  assured  to  which  she  bat 
show  that,  at  the  time  of  her  departure,  she  was  in  fact  sea-  the  p»raiurop^* 
worthy,  and  that  her  inability  has  arisen  from  causes  subse-  Itdfed'ui^^  ^ 
quent  to  the  commencement  of  the  voyage,  (a)  *  worthy. 

(«)  PhiUip09.  Headlani,2  B.  &  Ad.  380.        («)  Per  Loid  EUon  in  WaiMn  «.  Gkik, 
(y)  Law  V.  HoUiogworth,  7  T.  Rep.    1  Dow,  344.   Hunro  v,  Vandam,  Park  oq 

160.  Ins.  409,  8th  ed. 

(m)  Fer  Lord  Tentevden  k  3  B.  dc  Ad. 

383. 


I  TidmaiBh  v.  WashingloD  F.  ft  M.  Ins.  Ck>.  4  Mason,  441.  In  Deahoa  v.  Ifei^ 
chants  ba.  Co.  11  Metcalf,  199,  207.  Mr.  Justice  Hubbard,  remarking  upon  this 
subject,  said,  —  "A  ussge  has  existed  in  Massachusetts,  fur  a  long  couiae  of  years, 
that  although  the  seaworthiness  is  a  matter  of  warranty  on  the  part  of  the  aiMured, 
and  must  necessarily  be  oompUed  with,  yet  he  is  not  called  upon,  in  liwune^  to  give 
evidence  of  bis  having  complied  with  it.  It  is  aasumed,  aa  a  fact,  in  the  absence  of 
iraud,  and  he  has  the  benefit  of  the  presumption.  If  the  underwriter,  therefore,  rests 
his  defence  on  the  breach  of  this  warranty,  he  is  required,  in  the  first  instance,  to 
aSet  evidence  tending  to  establish  it,  either  by  direct  proof  of  the  fact,  or  as  a  fact 
following  by  necessary  inference  from  other  facts ;  aa  where  a  vessel,  immediately 
after  her  first  sailing  upon  the  voyage  insured,  without  encountering  any  storm,  or 
taldpg  the  bottom,  or  running  foul  of  another  vessel,  should  spring  a  leak  and  sink. 

58* 
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or  fte  pmqT  «r      If,  on  the  other  htnd.  the  Iom  takes  place  long  after  saQiog, 
BflM.  or  under  such  circumstances  that  it  may  fairly  be  attributed, 

When  the  d»-   frimi  fotAty  to  the  violeDt  and  immediaU  action  of  the  winds 


take^boe  tflT^  «m1  waves,  or  other  perils  insured  against,  then,  if  the  under* 
M,?Jdaiit^*  writers  mean  to  rely  on  the  defence  that  the  ship  was  unaea* 
iF»y  ^^y^  worthy  when  she  sailed,  the  oimm  probandi  will  be  on  them, 
Rsoh  or  ■ome    and  they  will  have  to  make  out  the  fact  by  satisfactory  evi- 

peril  foiicient      j 

to  aooooBt  ktt    oence* 

o^^^wwihi.  Thus,  if  a  ship,  a  dag  or  two  after  sailing,  become  leaky, 
!!!!:i?  ^  ^^  subsequently  founder,  without  any  storm,  or  other  visible 
or  adequate  cause  to  produce  this  effect,  the  presumption  is 
that  she  was  not  seaworthy  when  she  sailed,  and  it  lies  on 
the  assured  to  prove  that  she  was.  (b)  ^ 


j^nn  tiMocK  Even  though  shortly  after  sailing  she  may  have  encountered 
Mains,  the  diip  boistcrous  Weather,  bad  and  dangerous  seas,  stiff  breezes,  or 
woitber,  yet  if,  even  sevcrc  gales,  yet,  if  she  become  leaky,  and  forced  to  run 


it  appeftn^aT*  ^^  ^  P^'^  ^^  distress,  and  on  being  examined  there,  is  found 
^A^  '"^"^  to  be  in  a  state  of  decay  or  damage  which  cannot  fisdrly  be 
dMiMgc^  wUeh  aceoHMJedfor  by  the  immediate  operatiom  of  the  perils  to  tokick 

eannot  MJfly  be 
aooouateduir 

^th^Mk^  (^)  Mufo  9.  Vaiiduii,  Park  oo  Ins. 460, 8di ed.    <  Jji(i^ 67^ 676.  > 

which  ahe  luia 

beeneipowd,     — ^— ^— — ^— — — ^— ^-^— ^^-^^^^— ^— ^^— ^— - 

theiMeetunp- 

tionii,  that  nhe  'j^  aMurad  wiU  then  find  it  necessary,  because  the  weight  of  evidence  is sgainsi 
anMif  nnsea^  |^|^  ^  rebut  the  presomptioD,  and  esiabtish,  by  competent  proofs,  the  seaworthiness 
<d  the  vessel  Bm  wfaeie  a  vessel  saife  on  the  voyage  iasqfsd,  and  is  never  heasd 
from,  the  fact  of  seaworthiness  is  presumed,  and  the  assured  has  the  benefit  of  it,  in 
the  absence  of  proof  to  the  contrary."  After  stating  the  doctrine  laid  down  in  the 
text  in  the  language  of  lioid  Eldon,  quoted  from  Watson  v.  CUric,  1  Dow,  344,  the 
leaned  jodge  proceeded, —  **  The  doctrine  hero  laid  down  is  not  in  fact  contradidory 
to  the  law  as  practised  upon  in  this  coamonwealth ;  but  the  use  of  the  terms '  aiws 
pnbandi  *  may  be  calculated  to  mislead.  It  is  not,  however,  there  asserted  that  the 
borthenof  proof  is  originally  on  the  sssuied  to  esCablkhbyeWdence  the  seaworthiness 
of  the  vesMl,  but  that,  in  the  absence  of  other  causes,  and  an  adequate  cause  of  loas 
being  shown,  arising  from  unseaworthiness,  he  is  then  called  upon  eflectoally  to  rebut 
it,  or  the  warranty  will  be  held  to  have  been  broken ;  which  is  noihing  more  than  that, 
the  weight  of  evidence  being  against  him,  he  must  combat  it  by  other  evidence,  or 
sufler  the  consequence  that  wiH  fo3ow  from  a  want  of  it*'  See  Paddock  e.  FVankiin 
Ins.  Co.  li  Pick.  227,235,236,237;  Talcotr.  Com.  Ins.  Co.  2  John.  124;  Tsylorv. 
LoweB,  S  Msss.  331.  If  a  vess^  is  (bond  to  be  seaworthy  at  the  oommeoeeBsent  of 
the  voyage,  it  wiU  be  presumed  that  she  continued  so  during  the  time  of  the  imk,  in 
the  sbsenoe  of  any  evidence  rebutting  the  presumption,  Martin  r.  Fishing  Ins.  Co. 
SO  Pick.  389,  396.    See  Patrick  v.  Hallett,  1  John.  241. 

>  Wallace  v.  De  Pau,  1  Brevard,  293;  &  C.  2  Bay,  503 ;  Talcot «.  CommerciAl 
Ins.  Co.  2  John.  124;  Tsloot  9.  Msrine  Ins.  Co.  2  John.  130 ;  Pntrick  v.  Hallett,  3 
John.  Css.  76;  lliUer  v.  S.  Car.  Ins.  Co.  2  M'Cord,  336 ;  Watson  r.  Ins.  Co.  of  K. 
Amer.  2  Wash.  C.  C.  480;  Potterv.  Snfiblk  Ins.  Co.  2  Sumner,  197. 
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Mke  has  been  exposed^  the  inference  will  still  be  that  fibe  was  of  the  proof  of 
unseaworthy  wben  sbe  sailed,  (c)  ness. 

Tbus,  in  tbe  case  of  tbe  Midsummer  Blossom,  insared  on  a  case  of  the 
homeward  voyage  "  at  and  from  Honduras  to  London/'  it  BiosJom!"^ 
appeared  tliat  tbe  ship,  which  was  thirty-five  years  old  at  the  ^^^^^^  fj^^ 
Wime  of  loss,  had  taken  in  a  cargo  of  logwood  in  the  Belize  339.^ 
river  at  Honduras,  and  sailed  thence  on  the  voyage  insured 
on  the  27th  of  October ;  at  that  time  she  was  not  making 
more  than  twelve  inches  water  per  diem,  but  three  days  after- 
wards, having  encountered  fresh  gales  and  squally  weather ^ 
she  was  found  to  be  making  ten  inches  of  water  per  Aoiir, 
and  the  weather  continuing  squally,  with  a  heavy 'sea,  ber 
leakiness  gradually  increased  till  the  6th  of  November,  when, 
as  the  ship  was  making  forty  inches  water  per  hour,  the 
captain  bore  up  for  the  Belize,  but  before  he  could  make  it 
the  ship  struck  on  a  reef  and  was  lost  The  assured  con- 
tended that  the  leaky  state  of  the  vessel,  which  forced  the 
captain  to  put  back,  was  owing  to  the  weather  he  had  en- 
countered since  sailing  ;  but  Lord  Eldon  held  that  the 
weather  encountered,  viz.,  fresh  gales  and  squally  weather ^ 
could  not  account  for  the  leakiness  of  the  ship,  and  as  no 
adequate  cause  appeared  for  the  inability  of  the  ship  to  per- 
form the  voyage,  arising  after  she  had  sailed  from  Honduras, 
the  presumption  was  that  she  was  unseaworthy  when  she 
sailed.  Lord  Bedesdale  thought  that,  as  the  vessel,  without 
any  apparent  cause  of  injury,  was  obliged  to  put  back,  being 
incapable  of  proceeding  on  her  voyage,  there  was  not  only 
presumptive,  but  direct,  evidence  that  she  was  not  seaworthy ; 
for  if,  upon  the  statement  of  facts,  it  appeared  that  there  was 
neither  bad  weather,  nor  any  thing  else  to  injure  the  vessel 
after  her  leaving  port,  and  yet  it  was  found  she  was  in  a  bad 
condition,  and  continued  increasing  in  that  badness,  then  it 
was  clear  that  she  could  not  have  been  seaworthy  when  the 
voyage  commenced,  (d) 

So,  where  a  ship,  to  all  outward  appearance  seaworthy,  Paiterv.  Potti» 
the  night  after  sailing /eti  in  with  a  gale  which  strained  her        ^'  ^' 
so  much  that  she  made  10}  inches  water  in  the  hour,  and  the 
leakiness  increased  for  about  a  week  after,  when,  as  she  was 

(c)  Wat«m  V.  Clark,  1  Dow,  836.   Par-    gall,  4  Dow,  260.    4,  BamwaQ  p.  Cbureh, 
ker  9.  Potto,  3  Dow,  23.  Dooglaa  v.  Sooo-    1  Cainea,  234, 946.  ^ 

(J)  WataoQ  v.Claik  1  Dow*a  Re|K  336. 
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Ofttei»oofof  then  making  3}  feet  water  per  hogr,  the  captain  pot  back  in 
distreas,  Lord  Eldoa  held  this  pce8lUI^>tive  proof  that  the 
5^«       *idupi  in  spite  of  her  outward  appeaianoe,  was  not  seaworthy 
when  she  saOed.  (e) 

Soj  where  a  ship  which,  in  the  judgment  of  the  sh^'s  car* 


4Ddw,280l      pentersy  who  repaired  her,  had  been  seaworthy  when  she  left 
port,  afartmglU  after  saiiing  encountered  a  severe  gate^  after 
which  she  began  to  make  so  much  water  that  the  crew  coaU 
not  keep  her  free  with  both  pumps,  and  the  captain  was 
forced  to  pot  back  in  distresB,  Lord  Eldon  held,  that,  though 
she  had'  been  ^'  for  two  or  three  days  in  a  violent  storm,  yet, 
unless  the  damage  sustained  could  fiurly  be  attributed  to  the 
storm,  the  underwriters  would  not  be  liable.    ^^  If  damaged," 
said  his  lordship,  '*  in  such  a  manner  as  in  common  probabOtty 
die  could  not  be  if  she  had  been  seaworthy  when  she  sailed 
on  the  voyage,  the  implied  warranty  is  not  observed."  (/) 
ESectoTcboM      Clauscs  are  sometimes  inserted  in  policies,  whereby  the 
to  be  anwoiw     Underwriters  agree  to  allow  ^<  that  the  ship  is  seaworthy  ; " 
^'  the  claiiBes  operate  as  a  binding  admission  that  the  ship  was 

seaworthy  for  the  voyage  when  she  sailed,  and  therefore  pre- 
clude the  underwriters  from  any  defence  on  the  ground  of 
unseaworthiness,  {g) 

UoMawortu-  §  256.  With  regard  to  the  means  of  proving  that  the  ship 
proved ^^^  ^^^  seaworthy,  or  the  reverse,  the  only  satisfSoictory  evidence 
JJjJj"^*^^  is  that  of  the  persons  who  were  employed  to  survey  and 
^ye^tbe.s'up-  examiuc  the  vessel;  after  their  evidence  has  been  given, 
neases  hm^  be  howevcr,  experienced  shipwrights,  who  never  saw  the  ship, 
S^o^mnT  tinay  be  called  to  say  whether,  upon  the  facts  sworn  to,  she 
thefi^' sSSni  ^^■*  ^^  ^^^  opinion  seaworthy  or  not.  (A) 
^  ^^^  ^"^  Where  a  ship  has  been  surveyed  and  condemned  abroad,  as 
Seoteooeor  tmscawortby,  by  the  sentence  of  a  Vice  Admiralty  Conrt, 
for  nnsecwol^  0Q^b  Sentence  is  evidence  of  nothing  but  the  mere  fact  of 
VioTAdmlnitT  *  condemnation ;  it  is  no  evidence  of  the  fiBtets  or  grounds  on 
Coart  ebrnd     which  the  condemnation  m'ooeeded.  {%) 

proves  nothaog  '^  ^  ' 

iMit  the  fact  of 


(c)  Paiker  r.  PMt0»  3  Dow*i  Rep.  23.  (A)  ThoratoD  r.  Royal  Exch.  Comp. 

689*             (/)  I>M>idu  «•  Scougall,  4  Dow.  269,  Peake,  25,  per  Lord  Kenyon.    Beck  with 

977.    See  also  Foster  «.  Steele,  3  Bingli.  v.  SpieboCbam,  1  Camp.  116,  per  Lmd 

N.  C.  892.  EUenborougfa. 

ig)  Paifitt  V.  IVnpaoB,  13  Mees.  ft  (»')  Wrigkt  v.Banard,  IfuihaD  oo  Ins. 

WeiB.392.  Pbfltips •. Naime, le  L.  J.  C.  122.     Park,  863,  Sth  ed.    ^  Saltm  *. 

Pi  IM.  Commercial  Ins.  Co.  10  John.  487.  y 
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The  wbole  question  as  to  what  constitutes  seaworthinesSi  or  the  proof  ei 
is  peculiarly  a  question  for  a  jury ;  ^  and  hence  where  a  special  new. 
jury  of  merchants  had  twice  given  their  verdict  one  way  on  The  whole 
a  question  of  seaworthiness,  the  court,  although  they  con*  ^f^^en  k^ 
sidered  the  verdict  not  altogether  satisfactory,  refused  to  {^ju^f*^  ^** 
grant  a  rule  for  a  third  trial  (j) ; '  nor  would  ihey  allow  the 
consolidation  rule  to  be  opened,  in  order  to  try  the  same 
question  in  another  action  against  another  underwriter  on  the 
same  policy,  (k) 


Sect.  IV.  Implied  Condition  that  the  Ship  shall  be  properly 

documented. 

Art.  1.  Ship  must  be  furnished  with  all  proper  Proofs  of 

National  Character. 

§857.   If  a  ship  be  not  provided  with  those  documents  Ship  must  iw 
which  are  required  by  the  general  law  of  nations,  or  by  inter-  au^roperwooft 
national  treaties,  to  prove  her  national  character,  she  is  ex-  of  Mtiooalcha^ 
posed,  especially  in  seasons  of  general  maritime  war,  to  the  whether  the 
danger  of  being  condemned  for  the  want  of  them.  wter^'iha"«hi 

The  risk  incurred  by  the  imderwriter  is  thus  very  consider-  be  or  be  not  a 
ably  enhanced,  and  he  has  consequently  a  right  to  expect  nmyor k^ 
that  the  assured,  especially  if  be  be  the  owner  of  the  ship,  JJ^j^^^'^c^. 
shaU  see  that  she  is  duly  provided  with  all  such  proofs  of  her  ^ilSS'iJjSSSS 
national  character  as  are  requisite  for  her  protection  on  the  »  efiecied  by 

^  *  the  shipowner, 

voyage.  that  she  shall 

It  is,  therefore,  an  implied  condition  in  every  policy,  (at  all  ^^^^rdocu- 
events,  when  effected  by  the  ship  owner,)  that  the  ship  in  the  S-nauSichMw 
course  of  the  voyage  and  at  the  time  of  seizure  (/)  shall  have  acter. 

(j)  Foster  v.  Steele,  3  Biogb.  N.  C.  need  not  «aa/ with  documents  of  neutrality. 

892.  Per  Lord  ElleDborough  in  Bell  r.  Carstairs, 

(1)  Foster  v.Alves,  ibid.  896.  14  East,  393, 394 ;  o/i/er  if  there  be  a  war- 

(/)  Unless  the  ship  be  warranted  or  r»>  ranty  or  representatioD.    Rich  v.  Paiker 

presented  as  of  a  particular  nation,  she  7  T.  Bep.  705. 

'  Union  Ins.  Co.  v.  Caldwell,  Dudley,  8.  C.  263 ;  Fuller  v.  Alexander,  1  Brevard, 
140;  Chase  9,  Esgle  Ins.  Co.  5  Pick.. 91 ;  Hudson  v.  Williamson,  Const.  Rep. 
(S.  C.)  300;  M'Feo  v.  S.  C.  Ins.  Co.  2  BTCord,  (i03 ;  Patrick  v.  Hallett,  1  John. 
241 ;  Prescott  a.  Union  Ins.  Co.  1  Whait.  399 ;  M'Lanahan  v.  Universal  Ins.  Co. 
1  Peters,  (S.  C.)  184. 

•  See  FiiDer  •.  AlezMder,  1  Brtvvrd,  149. 
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This  implied 
ooodition,  how- 
ever, stands  on 
a  wholly  difleiw 
ent  groQiid 
from  the  im- 
plied wairaoty 
of  seaworthh 


And 

qnentlyha 
breach  is  at- 
tended with 
very  diflerent 
resnlta. 
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*on  board  all  such  doeamentary  proofe  of  nattODal  ebaracter, 
as  are  required  ehber  by  the  general  law  of  nations,  or  by  the 
pablic  treaties  subsisting  at  the  time  between  the  country  to 
which  she  belongs  and  other  states ;  and  this,  whether  her 
national  character  be  or  be  not  the  subject  of  warranty  or  .re- 
presentation in  the  policy :  it  is  not,  however,  requisite  that 
she  should  satl  with  such  documents,  unless  she  be  represented 
or  warranted  as  of  a  particular  national  character.^ 

The  consequences,  however,  of  a  failure  to  comply  with 
this  implied  condition,  are  very  different  from  those  that 
follow  upon  a  breach  of  the  implied  warranty  of  seaworthi* 
ness. 

The  warranty  of  seaworthiness,  in  the  words  of  Mr.  Justice 
Lawrence,  "  is  implied  from  the  very  nature  of  a  contract  of 
insurance ;  the  consideration  of  an  insurance  is  paid  in  order 
that  the  owner  of  a  ship  whieh  is  capable  of  performing  her 
voyage  may  be  indemnified  against  certain  contingencies, 
and  it  supposes  the  possibtlity  of  the  Underwriters  gaining 
the  premium ;  but  if  the  ship  be  incapable  of  performing  the 
voyage,  there  is  no  possibility  of  the  underwriters  gaining 
the  premium ;  and  if  the  consideration  fails  the  obUgatioa 
fails.  But  that  is  not  the  case  with  a  ship  not  having  proper 
documents  on  board :  ^As  may  nevertheless  perform  the  voyage; 
at  least  there  is  no  certainty  that  she  will  not,  as  there  is  in 
the  case  above  alluded  to.''  (m) 

Accordingly,  we  shall  find  it  tstablisbed  by  the  oases,  thai 
a  ftdlnre  to  have  proper  documents  on  board  can  only  dis* 
charge  the  underwriter  from  his  liability,  when  the  sentence 
of  the  foreign  prise  court  shows  that  the  eondenmation  pro- 
ceeded either  expressly  upon  that  sde  ground,  or  upon  tfnt 
as  one  of  the  grounds  conducing  to  the  sentence  (n)  ;^  and  it 
*has  further  been  held  by  Lord  Ellenborough,  and  not  con- 


Cm)  Per  Lawrenoe^  J.  in  Christie  9. 
Secretan,  8  T.  Rep.  192.  See  also  the 
observatioDs  of  the  conrt  in  Prioe  v.  Bell, 
1  EaM,  602.  80  in  the  United  abiteii, 
CfasaMeHor  K«M  (Ihen  Ch.  J.)  aattmaled 
that  it  was  no  part  of  the  implied  warranty 
of  Maworthineai  that  the  ship  abould  be 


prapeily  documented,  on  the  ground  "  that 
the  vessel,  without  such  documents,  m%hft 
be  quite  competent  to  perform  the  voyageu 
la  t  Ehiag  v.  Soott,  3  John.  Bep.  197: 
cited  1  Phillips  on  Ins.  343. 

(n)  See  the  lemarin  of  Lawreooe^  J. 
in  Piioe  9.  Bell,  1  East,  S73. 


>  See  Abbott,  Shipp.  (6th  Am.  ed.)  347,  348,  in  nolM. 
•  SeePolleysv.  Ooeanlns.  C<k  14llaiDe,i41. 
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tradioted  by  any  sabeequent  authority,  that  even  in  this  caae  f^P."^  ^ 
the  underwriter  will  not  be  discharged  unless  his  oontraot  was  all  proper  mooft 
with  the  cwner  of  the  ddp^  from  whom  he  had  a  right  td  ex«  ^^.      ^^'^ 
pect,  and  who  had  the  power  to  provide,  that  she  should  have 
on  board  all  documents  required  for  her  protectioa.  (o) 

Firsts  therefore,  in  order  to  discharge  the  underwriter  on  i;  in  order  to 
the  ground  of  a  failure  to  provide  proper  documents  oi  nation-  underSn^or 
ality,  it  is  necessary  that  it  should  distinctly  appear,  from  the  oFtbk  impi!^ 
whole  of  the  foreign  sentence  taken  together ^  that  the  want  of  21!£*i!ppetr 
sueh  documents  was  the  ground,  or  a  ground  of  eondemna^  from  the  fomgs 

tion.  tbe  want  of 

Formerly,  indeed,  as  we  haye  already  seen,  the  rule  was  ml^wu' 
still  stricter ;  for  our  courts  in  interpreting  the  sentences  of  ^1^^^^  .t 
ibreign  tribunals  of  prize,  would  only  look  to  the  aeUudiealive  '^■*>  ^,  8n>««i 
part  of  the  sentence  for  the  ground  on  which  the  ibreign  tion. 
court  proceeded,  and  paid  no  attention  to  the  motives  of  con- 
demnation alleged  in  its  premises ;  unless,  therefore,  it  ap- 
peared in  the  operative  part  of  the  sentence  itself  that  the  want 
of  treaty  documents  was  the  ground  of  condemnation,  they 
held  the  underwriter  to  his  liability,  although  the  want  of  such 
documents  was  plainly  alleged  as  <Mie  of  the  motives  of  the 
sentence  in  its  reciting  part. 

Hence,  where  a  ship  which  was  American  in  feet  (though  ^**™^y  *^ 
not  warranted  such)  sailed  without  a  magter  roU^  as  required  to  Uwic  at  the 
by  tbe  then  subsisting  treaty  between  France  and  the  United  &^         ^ 
States,  and  having  been  seized  by  French  cruisers,  was  con-  ci^^sr! 
denmed  by  a  French  prize  court, ''  as  belonging  to  the  enemies  ^p*  ^^ 
of  the  French  RepubUc^^  Lord  Kenyon  and  the  Court  of 
King's  Bench  held,  that  tha  underwriter  was  not  discharged 
from  his  liability,  although  the  want  of  a  proper  miuter  roll 
was  clearly  stated  in  the  premises  of  the  sentence  as  one  of 
the  grounds  of  condemnation,  (p) 

The  ground  on  which  the  court  held  the  underwriters  to 
their  liability  was,  that  the  sentence  of  the  French  prize 
*oourt,  in  Us  adjudicative  part,  <^  did  not  negative  any  fact  or       *  692 
circumstance  which  the  assured  was  bound  to  prove  in  order 
to  maintain  his  action  against  them." . 

The  rule  of  interpretation,  however,  was  afterwards  under- 

(o)  Dawson  v.  Atty,  7  East,  367.  (p)  Chivlie  v.  Sacietu,  8  T.  Rep. 

199. 


MM  DcmsD  ooHDnsov 

siifp  mmt  be  Hood  moTB  liberally,  and  ihh  principle  foUy  efttaUiabed,  Ait 
wi  proper prooft  the  oourtiy  in  looking  at  the  senteneea  of  foreign  prBeooom, 
ofneUoaafckMiw  -^  oHer  to  aecertaiu  the  facte  on  which  they  proceeded,  wil 
Latteriv,  how-  ^^  ^^^  ^^^J  ^  ^'^^  adjudicative  part  of  the  flenteooe,  butlo 
^'^^'tbAt?^  the  allied  grooods  of  condemnation  contaioed  in  its  pn* 
fiwn  •^^J^  miica.  [q) 

senieiioeuSm  The  rulo)  therefore,  now  is,  that  if,  upon  exaiainaUon  d 
^SrtteMkT  ^  whole  seolen&e  taken  together,  it  appears  that  want  of 
wuS!^f?n^  proper  doctimenta  as  required  by  treaties  ww  one  of  de 
*>cunfBU  WM  alleged  grounds  on  which  the  sentence  of  coodemnatioo  (mo* 
oondenmaiiois    cecded,  our  courts  wiU  consider  the  sentence  proof  that  the 

this  WM  bAld 

ooneiuMve        assttred  has  failed  to  comply  with  the  implied  condition,  and 
cSmof*tL      ^^^^  ^^^  underwriter  discharged  from  his  liabihty.  (r) 
MHwedaotke       Consequently,  where  an  American  ship  (not  wanantad 
BeU  t.  Car-       American)  w$m  condemned  in  a  French  court  of  priie  on  the 
^m,  14  Eut,    ^xp^etm  gronnd  alleged  in  the  premises  of  the  sentence,  M 
she  was  not  properly  documented  according  to  the  exiitim 
conTention  between  the  French  Republic  and  the  United 
States,  iKMrd  EUenborough  held,  that  the  underwrites  on 
ship  were  discharged  from  their  liability,  althouj^  the  tea* 
tence  also  proceeded  on  the  ground  of  a  suppression  of  ptpss 
by  the  master  after  her  capture.  {$) 


A  nmiMi  ahip  So,  where  an  American  ship,  which  had  sailed  from  Nev 
board  aU  doea-  York  to  London  with  naval  stores,  was  chartered  fromliOA* 
^DeutraUiyt  ^^^  ^^^  ^  voyage  to  the  Baltic  during  the  height  of  Ni- 
^l^u^!!'*^  poleon's  continental  system,  and  ultimately  condemned  oi  ft 
sub^ted^^  ^i^^  P^^  court,  for  want,  amongst  other  grounds  of  oGfr 
to  oondemna-  dcmnalion,  of  a  Ma  passport  and  muster  roUs,  the  conrt  hdd 
the  belii^renta,  the  Underwriters  discharged  from  their  liability,  altboogh  i 
^Lnc^''^  the  ship  had  produced  her  sea  fempoii  it  woukl  have  sA^ 
StoehT'Lacy  }^^^  *^  ^  French  condemnation  under  the  Berlin  decwe, 
3  Taan't.  280.'    as  showing  that  she  had  last  come  from  London*  (/) 

693  *  Secandlsff  the  implied  condition  that  the  ebip  shall  be  pio- 

tadefm^the  P^ly  documented,  does  not  extend  to  any  dMumeot  exoeft 
^^^ihk  ^^^^  required  by  the  general  law  of  nations,  or  by  aubsisbBg 
ffround,  the  on-  ioternalional  treaties ;  the  underwriter,  therefore,  who  seeb 

derwnier  most  '  '  '  , 

cieariy  show-     to  avail  himself  of  this  defence,  must  clearly  make  oat  w 

that  the  docu-  ^ 

(f)  Beeper  Lord  EUeaborougb  fti  nail  («)  BeB  9.  Centain,  14  fiatf,  3n. 

V.  CaistaifB,  U  East,  394.  (i)  Steel  v.  Lacy,  3  Taiiiil.2M.  tte 

(r)  Belie.  Caiatain,  14  East,  374.  BeU  thtp  had  been  lepmeotcd 
v.BcemieUI,16£MC»347.   Stedv.Laey, 
3  Taunt.  285. 
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the  docmnents.  for  want  of  which  the  ship  was  oondemned,  Ship  most  be 

fiimiahnd  vrtth 

fell  within  one  or  other  of  these  two  categories,  (u)  ait  proper  pR)ofr 

There  is  no  implied  condition  that  the  assured  shonld'pro-  acter!***^  ^**^ 
vide  his  ship  with  proofs  of  nationality  only  required  by  the  mem  for  want 
private  ordinances  of  the  captor  state  made  during  hostilities,  shipt^m- 


or  in  contemplation  thereof.     Hence,  where  an  American  ship  beamed, ; 

"^  ^    one  required 


was  condemned  on  the  express  ground  that  she  was  not  so  either  bv  the 

J ^_j ; J  1 ^_. ^    -n 1.    rf^„j.«     generallewof 

nalioae 

mteraali 

treau'ee, 

subsisting  between  France  and  the  United  States,  and  not  merely  by  the 


documented  as  was  required  by  certain  receot  R'ench  Ordh  naiioae  or  by 
nanceSf  which  were  contrary  to  the  terms  of  the  treaty  then  JU^SSj'andiiot 


private  ordi- 

adopted  by  any  public  international  act  of  the  two  govern-  uaocea  of  the 
ments,  it  was  held  that  the  underwriters  were  not  discharged  Pnce'v.  BeO, 
from  their  liabUity.  (v)  i  East,  eoa. 

Our  courts,  in  short,  require  proof  not  only  that  the  sen-  The  underwn- 

'       ^  r  J  iQf  mam  show 

tence  of  the  foreign  prize  court  was  founded  on  the  want  of  by  what  inter- 
certain  documents,  but  also  that  such  documents  were  re-  the  Tocumenti, 
quired,  if  not  by  the  law  of  nations,  at  least  by  some  subsist-  whichtbeship 
ing  treaty.  !?»  condemn- 

^  J  ed,  are  requir- 

Thus,  where  an  American  ship  was  condemned  in  a  Danish  ed. 

Bell  «f    Bmnw 

prize  court  because  her  sea  passport  was  not  verified  witii  the  field,  15  £a<t, 
nc^ri^s  name  and  seal  of  office^  the  court  called  upon  the  ^^ 
counsel  for  the  underwriters  to  show  by  what  rule  of  the 
law  of  nations,  or  by  what  clause  in  any  subsisting  treaties 
between  Denmark  and  the  United  States,  it  was  required 
that  the  sea  passport  of  an  American  ship  should  be  so  veri- 
fied, (t^) 

A  register  is  not  a  document  required  by  the  law  of  *na-  Le  cheminant 
tions,  as  evidence  of  a  ship's  national  character ;  hence,  where  4  Taunt  W 
a  ship  described  in  the  charter-party  as  a  Pappenburgher,       694  * 
was  condemned  in  a  Danish  prize  court  "  for  want  of  a  Pap- 
penburgh  register^^^  the  court  held  that  the  underwriter,  in 
order  to  discharge  himself  from  liability,  must  show  that  a 
register  was  required  as  a  proof  of  national  character,  by  some 
subsisting  treaty  between  Denmark  and  the  country  to  which 
the  ship  belonged,  (re)      **We  want  evidence,"  says  Mr. 
Chief  Justice  Mansfield,  in  giving  judgment  against  the  under- 
writers, ''  to  show  on  what  reasons  the  want  of  this  register 
was  made  a  ground  of  condenmation." 

(u)  Per  Bayley,  J.  in  BeU  v.  Bromfield,       («<;)  Bell  r.  Bromfidd,  15  East,  368. 
15  Eaat,  36a  (^)  Le  Cheminant  9.  AUnutt,  4  Taont 

(«)  Price  9.  BeU,  1  East,  662.  367. 
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695* 


Bemaiksoo 
this  limitalioa 
to  the  general 
doctrine. 


Thirdly f  it  has  been  laid  down  by  Lord  Ellenboroiigh,aiid 
this  after  full  coDsideration,  that  a  want  of  proper  docimieDti 
shall  only  discharge  the  underwriter  when  the  insurance  k 
effiscted  by  the  shipowner,  and  not  when  it  is  effected  by  the 
owner  of  the  goods. 

ThuS)  where,  from  an  omission  of  the  captain,  goods  iosor- 
ed  for  a  voyage  from  this  country  to  a  foreign  port  were  not 
mentioned  in  the  ship's  manifest,  as  required  by  act  of  parlii- 
ment ;  but  it  did  not  appear  ihcU  the  loss  was  in  any  degm 
awing  to  this  defect ;  Lord  Ellenborough  held  the  ooderwii- 
ters  liable,  on  the  ground  that  there  was  no  implied  wanaolj, 
on  the  part  of  the  owner  of  the  goods^  that  the  ship  should  be 
properly  documented,  {y) 

So,  where  the  policy  was  "  on  goods  "  on  board  a  ship, 
which  was,  in  fact^  but  not  represented  to  be,  an  AmBhaai^ 
and   the  ship  being  captured  by  the   Spaniards  was  eoD: 
demned  on  the  express  ground  of  her  not  being  proper^ 
documented  according  to  the  treaties  then  subsisting  betireei 
Spain  and  the  United  States,  Lord  Ellenborough  held  (hat 
the  underwriters  were  not  discharged  on  this  accoant(:}; 
and  on  this  case  being  mentioned  in  that  of  Bell  v.  Carstaie, 
bis  lordship  supported  it  on  the  ground  that  it  was  the  case 
of  an  insurance  on  goods,  '^  where  the  owner  of  the  goodi 
*has  no  concern  in  the  obtaining  of  the  proper  docuiaeBti 
with  which  the  vessel  is  to  be  furnished  for  the  voyage;'' 
whereas  in  a  policy  on  ship,   ^^  the  shipowner  is  boond  to 
have  such  documents  as  are  required  by  treaties  with  pv- 
ticular  nations  to   evince  his  neutrality  in  respect  of  sock 
nations,  (a) 

Mr.  Marshall  (b)  and  Mr.  Phillips  (c)  seem  to  consider  tb 
distinction  a  very  questionable  one,  upon  the  ground  that  the 
assured  on  goods  might  as  well  contend  that  the  unseaworthi- 
ness of  the  ship  was  no  answer  (as  it  has  always  been  held  to 
be)  as  to  his  claim  upon  the  underwriter.  But  as,  according 
to  authorities  cited  at  the  commencement  of  this  article,  then 
seem  good  groimds  for  holding,  that  the  implied  conditioB 


(y)  Carruthers  v.  Gray,  3  Camp.  142. 
S.  C.  15  East,  35. 

(«)  Dawsoa  9.  Atty,  7  Cast,  366. 
aldo  Carruthers  v.  Gray,  3  Camp.  142. 

(a)  la  Bell  v.  Carstairs,  14  East,  393. 


{h)  Marshall  on  Ina.  173,  iMKe(«)-  ^ 
also  the  remarks  of  Ch.  J.  HaosM  a 
Le  Chemioant  v.  Peaisoo,  4  TaooL  3A 

(e)  1  PhiUips  OQ  Ids.  344. 
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that  the  ship   shall  be  properly  documented  stands  on  a  supmnstbe 
wholly  different  footing  from  the  implied  warranty  of  sea-  «n  proper prooft 
worthiness,  these  objections,  which  proceed  upon  the  assump-  acter!*^  **"" 
tion  of  a  complete  analogy  between  the  two  cases,  are  not  — ^^-^— 
entitled  to  much  weight.      The  distinction  taken  by  Lord 
EUenborough  seems  to  rest  on  a  very  satisfactory  foundation, 
nor  does  there  appear  any  reason  why  the  implied  condition 
as  to  prooJGs  of  national  character  ought  to  be  more  widely 
extended. 

Art.  2.  Of  tarrying  Simulated  Papers  and  False  Clear- 
ances. 

§  258.  Owing  to  the  unexampled  difficulties  tiirown  in  the  ^mSSed* 
way  of  English  commerce  by  the  ambition  of  Napoleon  penendfaiM 
durmg  our  last  great  maritime  wars,  it  became  necessary,  m 


«  I'll  11  1  i_      ReaMXi  of  the 

order  to  carry  on  trade  with  the  contment  at  all,  to  do  so  by  practice  of  car- 
the  aid  of  simulated  papers :  but,  although  it  was  notoriously  nrjngjBm«iated 
ui^ossible  for  our  own  or  neutral  ships  to  trade,  especially  to 
the  Baltic  ports,  without  having  such  papers  on  board,  yet 
our  courts  uniformly  held  that  the  sentences  of  foreign 
^tribunals  of  prize  expressly  proceeding  on  the  ground  of  the      *  696 
ship^s  carrying  simulated  papers,  were  conclusive  to  discbarge 
the  underwriter  from  his  liability,  except  where  there  was  an 
express  leave  given  in  the  policy  to  carry  them. 


Thus,  where  a  British  ship  sailed  from  London  for  the  Canying 

,  .  ,  «  ,    .         «        .  ,       paperadi 


•och 


Baltic,  and  was  condemned  in  a  Russian  prize  court  on  the  charges  the 
ground  of  carrying  simulated  papers.  Lord  EUenborough  whenTnolMve 
and  the  Court  of  King's  Bench   held,  that,  as  the  policy  ~,!S^ed'iii"thr 
contained  no  liberty  to  carry  such  papers,  the  assured  could  p<^icy,eveii 
not  recover,  although  it  was  notorious  to  all  the  world  that  torioua  that  the 
the  trade  sought  to  be  protected  by  the  policy  could  not  be  carried^^witii- 
carried  on  without  such  papers,  so  that  the  fact  of  having  ®»***^"d. 
them  on  board,  so  far  from  enhancing,  actually  tended  to 
diminish  the  risk  {d) :   and  the  decision  of  the  court  was  the 
same  where  the  fact  of  carrying  such  simulated  papers  was 

{i)  Horaeyer  v.  Lnahington,  19  Eaat,  vis,  whether  it  it  neceiMuy  to  have  per- 

46, 3  Camp.  85.    See  also  S.  P.  Fomin  v.  miaaJon  in  the  policy  to  carry  aimulated 

Oawell,  3  Camp.  397.    1  Maule  &  Sel.  pepera,  in  caaea  where  it  is  maarimu  that 

303.    Theae  caaea  resolve  in  ihe  afllrma-  the  trade  cwinoC  be  cairied  on  without 

tive  a  point  leA  open  hy  the  Court  of  Com-  them, 
moa  Pleaa  in  Steel  9.  Lacy,  3  Taunt  289, 
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Of  ouiyiuff  fllftted,  Dol  as  the  sole  ground  of  the  sentence,  but  as  one 
pem  awl  f^M  amongst  others,  yet  so  that  no  one  could  doubt,  after  reading 
i^liffinnn^        ^^^  sentence,  that  it  was  at  least  one  of  the  efficient  causes  of 

conderanatioa.  (e) 
iff^*  ^^  '^^  however,  the  ground  on  which  these  cases  proceed  is, 
effect  is  rs-  that  the  assured,  without  the  knowledge  or  permission  of  the 
underwriters,  has  done  something  which  has  directly  led  to 
the  loss  in  respect  of  which  he  seeks  to  recover,  it  is  obvious, 
that,  if  the  underwriters  have  themselves  agreed  to  the 
insertion  on  the  face  of  the  policy  of  a  leave  to  carry 
simulated  papers,  they  cannot  be  discKarged  from  their 
liability,  by  showing  that  the  condemnation  has  proceeded 
on  this  ground. 

Thus,  where  an  American  ship  having  sailed  from  Liondon 
on  a  Baltic  rtsk  under  a  policy  which  contained  an  express 
license  "  to  carry  simulated  papers,"  was  subsequently  con- 
demned by  the  sentence  of  a  Danish  prize  court,  which, 
*  697  Although  it  recited  many  other  motives  of  condemnation,  yet 
proceeded  mainly  upon  the  ground  of  the  ship's  having  cv- 
ried  simulated  papers,  Lord  EUenborough  and  the  Court  of 
King's  Bench  held  that  the  underwriters  were  not  discharged 
from  their  liabUity.  (/) 

The  principle  upon  wbieh  the  court  went  was  that,  taking 
the  whole  sentence  together,  the  condemnation  proceeded 
upon  the  ground  of  the  simulation  of  papers,  (which  act  Ike 
underwriters  themselves  had  authorized,)  or,  at  all  events,  that 
that  circumstance,  mixed  up  with  other  considerations,  had 
operated  in  some  degree  as  the  ground  of  ccmdemnation,  and 
it  was  impossible  to  sa^  in  what  degree. 


(701) 
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ILLBOALITr  07  THB  BI6E  :  ILLEGAL  TOTAQES  AND  XLLEQAL 

IRADma. 

No  species  of  property  or  interest  at  risk  on  a  sQa  venture 
can  be  the  subject  of  a  valid  contract  of  marine  insurance, 
if  the  course  of  trade^  or  the  voyage^  in  the  prosecution  of 
which  it  is  so  exposed  to  risk,  be  in  contravention  either  of 
the  laws  of  the  land  or  the  Iotas  of  juUions. 

There  are,  therefore,  two  main  divisions  of  illegal  risks : 
Ist,  Those  on  which  the  insurance  is  effected  to  protect  trade 
or  voyages  prohibited  by  the  positive  laws  of  the  state  where 
the  policy  is  made  or  sought  to  be  enforced.  2dly,  Those 
where  it  is  designed  to  protect  trade,  or  voyages  contravening 
the  laws  of  nations  as  they  affect  either  belligerents  or 
neutrals :  we  will  treat  of  these  several  kinds  of  illegal  risks 
in  their  order,  after  having  first  stated  generally  how  the 
illegality  of  the  risk  affects  the  right  and  liabilities  of  the 
parties  to  the  policy. 

The  following,  then,  will  be  the  division  of  the  ehapter :  — 
Sect.  I.  General  doctrine  of  illegality  as  it  affects  the  policy. 
Sect.  II.  Insurances  on  voyages,  or  trading  illegal  by  the 

laws  of  the  land. 
Sect.  in.  Insurances  on  voyages,  or  trading  illegal  by  the 

laws  of  nations  as  they  affect  belligerents. 
Sect.  IV.  Insurances  on  voyages  or  trading  illegal  by  the 

laws  of  nations  as  they  affect  neutrals. 


Sect.  I.  General  Doctrine  of  the  lUegaiUy  of  the  Bisk  as  it 

affects  the  Policy. 

§  259.  "  Where  a  voyage  is  illegal,"  says  Chief  Justice  ^^^ 
Tindal,  '^  an  insurance  upon  it  is  invalid  :  for  it  would  be  sin-  iUegaUty  oftba 

'  .^.  mic  M»  It  dfccli 

59  *  the  policy. 
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Genera]  doo-  gular  ^if,  the  Original  contract  being  invalid  and  incapable  to 
aiegaiity^  of  the  be  enforced,  a  collateral  contract  founded  upon  it  could  be 
a^ff^*"^  enforced."  (a) 

699  *  ^"^'^  ^  ^^^  '"'^  ^"^  ^^  reason  for  it.   *  The  following  de- 

Principle  on      cided  points  will  show  within  what  limitations  the  rule  ap- 

which  inmir-        nli^Q  • 
ances  are  void     P"€S  .  — 

on  illegal  voy-  jf  j[,g  voyage  on  which  the  ship  sails  {iter  navis)  be  an  in- 
Anv  aiegaiity  tcgral  and  entire  voyage,  under  charter-party  or  otherwise, 
Me?ti^"ISd*^  any  illegality  at  the  coramencement,  or  in  the  course,  of  such 
uitegrei  voyage  entire  vovage  will  make  the  whole  illegal ;  so  that  the  assured 

discharges  the  ^    ^  ,.  /*.  j  r  • 

underwriter  cannot  recover  on  a  policy  enected  to  protect  any  part  ol  it, 
ona  policy  ia-^  although  there  may  have  been  no  illegality  in  the  part  of  the 

*•  Any  infirmity,  in  fact,  in  any  part  of  an  integral  voyage 

is,  thaTany        Riakes  the  whole  illegal,  so  that  the  assured  cannot  recover 
Mnof  aoTinto^  On  a  policy  on  any  part  of  it.     Thus,  if  a  ship  be  chartered 
«»•  voy«««       for  one  entire  voyage  "  from  London  to  Madeira,  and  thence 
wbde  illegal,     to  the  East  Indies,"  and  a  policy  be  effected  on  ship  only 
"  from  Madeira  to  the  East  Indies,"  then,  if  tbe  ship  have 
been  engaged  in  smuggling,  or  any  other  illegal  act,  between 
London  and  Madeira,  this  will  prevent  the  assured  from  re- 
covering on  the  policy  "  from  Madeira  to  the  East  Indies," 
although  there  may  have  been  no  illegality  in  this  latter  stage 
of  the  voyage.^ 
Where  an  en-        An  attempt  was  made  on  one  occasion  to  carry  this  prin- 
deracharte""*  ciplc  Still  further,  and  it  was  contended  that  if  an  entire 
ofTwoXtTnct    ^^J^S^  under  a  charter-party  consist  of  two  distinct  stages 
an7boa»e^each  ®®P*^®^®'y  insured,  an  illegality  on  the  IcUter  stage  of  the  voy- 
or  which  » in.    agc  wiU  vitiatc  a  policy  on  the  former,  although  in  itself  quite 

arate  policy, 

query  whether 

an  illegality  on        (a)  Redmond  v.  Staiith,  7  Man.,  &  Gr.    son  v.  Marryat,  8  T.  Rep.  A%  and  expreariy 

the  komemwd     474.  ruled  by  him  at  N.  Pr.  in  Krd  v.  P%oa, 

?aiJ?f  1  IJolicy       (*)  Admitted  by  Lord  Keayon  in  Wtt-    2  Selw.  N.  P.  1006, 9ih  ed. 

on  the  outward^ 

although  the        — — — — ■ 

latter  may  be 

quite  free J&om^      ,  t^^  q^^  ^  Protection  Ins.  Co.  1  Story,  C.  C.  109,  where  it  was  bdd,  by  Mr. 
gJlitv:  Justice  Story,  that  the  voyage, to  avoid  the  policy,  should  be  originally  either  wholly 

%«*iM  not.  or  in  part  illegal  as  to  trade  and  objecta.    If  m  voyage  as  originally  insured  be  valid^ 

any  subsequent  illegality  in  the  coarse  of  the  voyage  will  not  affect  the  policy,  so  fitr 

as  concerns  losses  on  property  not  tainted  with  such  illegality,  though  connected 

with  the  res  gsiim, 
*  But  the  mere  UabAity  to  forfeitore  does  not  avoid  the  insoranee,  or  prevent  a 

recovery  for  a  loss  by  any  independent  peril.    Clark  «.  Protection  Ins.  Co.  1  Story, 

C.  C.  109. 
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free  from  the  taint  of  illegality :  e.  g.j  suppofting  a  ship  to  be  ^JJ^^ 

chartered  for  a  voyage  ont  and  borne,  aa  from  A  to  B,  and  iUegaitt^r  of  the 

back  again  to  A,  and  two  separate  policies  to  be  effected,  ^he  ^kiyf^^ 
one  on  the  outward  and  another  on  the  homeward  passage  ;       #700 

it  was  urged,  that  although  there  might  be  no  illegality  on  At  an  events, 

♦the  ontward  passage,  yet  the  policy  thereon  would  be  vitia-  ^Si^^I 

ted  by  a  subsequent  Ulegality  on  the  homeward  passage.  ^^^^^2^^ 

The  court  irave  no  express  decision  on  the  point,  but  the  in-  «wr<i  passage 

dination  of  their  opinion  seemed  decidedly  unfavorable  to  case  viUate  the 

the  doctrine  thus  advanced,  (c)  Seweit «.  Royai 

At  all  events,  where,  as  in  the  case  before  them,  the  loss  ^J^JJ^^;^ 

bad  occurred  before  the  commencement  of  the  risk  under  the  gjgyi  ^  Tkunt 
homeward  policy,  so  that  no  illegality  had,  in  fact,  taken 
place  on  the  homeward  passage,  and  there  was  nothing  to 
show  that  the  master  might  not  before  sailing  on  it  have 
taken  steps  for  performing  such  passage  with  all  due  legal 
requisites,  they  held  that  there  was  no  pretence  for  saying 
that  such  contemplated,  or  rather  contingent,  illegality  on  the 
homeward  passage  could  vitiate  the  policy  on  the  ovitoard 
passage,  (d)  ^ 

Of  course,  if  the  voyage  of  the  ship  is  not  thus  integral  Where  the  voy- 

and  entire,  but  the  case  is  one  in  which  either  several  distmct  u^otthua^m^ 

voyages  of  the  ship  are  insured  in  several  distinct  policies,  or,  ^^^^^ 

out  of  several  distinct  voyages  of  the  ship,  only  one  is  insured  ^®^J  2v«l 

in  the  policy  on  which  the  action  is  brought,  an  illegality  on  diatinotvoyagot 

any  such  other  voyages  cannot  possibly  aifect  the  claims  of  ^iainauNNi 

the  assured.  whkjh tbeao-^ 

In  such  cases  the  only  question  is,  was  there  any  illegality  STSii^iiSf^ 

in  the  course  of  the  very  voyage  insured  in  the  policy  ?  "^V  jb£l!^^' 

Thus,  where  it  appeared  that  an  American  ship  had  sailed  occur  in  u» 

from  London  to  Canton,  and  thence  back  to  Enrope,  but  U  ^^l^to^ag^  m- 

was  disHnctiy  fmmd  thai  the  voyage  from  London  to  Cankm  gJJ^  .    . 

(omd  thai  from  Canton  to  Europe  wore  two  duUnet  voyages^  it  to^ sT. t^. 

(c)  Sewell  a.  Royal  Exob.  Aw.  Comp.  field,  io  givlog  judgmentyahowa  clearly  the 
4  Taunt.  8S5.  Oibba,  J.  at  the  trial  teema  bias  of  his  opinion  to  be  the  same  way. 
to  have  been  clear  that  the  homeward  vof-    ( nml.  864. ) 

age  would  not  contamioate  the  outwaid       (^  Sewell  v.  Eoyal  fieh.  Aai.  Compt 
voyage  (aee  ibid.  856.)  and  Sir  J.  Hana-    4  Taunt.  895. 


1  See  Claik  9.  ProteeUon  Ina.  Co.  1  Slory,  C.  C.  lOQ. 
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GflMrai  doA*  was  held  that  an  illegality  committed  in  the  conree  of  the 
illegality  of  the  sbip's  vojage  between  London  and  Canton  could  not  possibly 
^poUcy!^^^^  affect  a  policy  intended  to  protect  the  voyage  from  Canton  to 

If  tbe  policy  be  EuTOpe.  (e) 

^''f  a^f/fflT*      *'''  indeed,  a  policy  be  effected  on  the  ship  «  at  andfrofml^ 
gBiity  Qt  the      and  there  be  any  illegality  in  the  risk  while  the  ship  is  a/  tbe 
tiie  policy,        plsce,  that  will  vitiate  the  policy  on  the  entire  voyage  insured, 
oeMebefimSie  though  the  illegality  may  cease  before  the  ship  sails, 
■hip  Mib.  Thus,  where  a  policy  was  effected  on  an  American  ship 

^^  ai  and  from  Canton  to  Hamburgh,"  and  it  appearea  that 

the  ship,  on  arriving  aJt  Canton,  and  for  a  short  time  while  she 

lay  in  harbor  there,  (consequently  after  the  inception  of  the 

risk  on  ship  under  this  policy,)  had  on  board  an  illegal  cargo, 

which  she  had  taken  in  at  Bombay  for  sale  at  Canton,  in  the 

course  of  a  separate  and  distinct  voyage :  this  was  held  to 

vitiate  the  policy  on  the  ship,  though  she  disposed  of  all  her 

illegal  cargo  at  Canton,  and  sailed  thence  for  Hamburgh  with 

another.  (/) 

A^icy  oa  The  principle  is,  that  "  an  illegal  cargo  on  board  but  for  an 

&^"  a  port     hour  after  a  policy  attaches  will  avoid  thai  policy  and  discharge 

fnnatbekmd-    the  underwriters  from  all  subsequent  liability. ^^  (g) 

'SaSotLTd^         I^  ^^®  same  case  a  policy  was  effected  for  the  same  voy- 

fore^he*'(^    age,  i.  c,  "  at  and  from  Canton  to  Hamburgh,"  on  goods 

insured  are        which  Were  purchased  at  Canton  for  the  homeward  voyage 

boeiti,  oil  tbe     partly  with  the  proceeds  of  the  illegal  cargo,  and  none  of 

bMoanahippedl  which  wcrc,  consequently,  shipped  on  board  till  the  whole  of 

mJ^kTmn'^      the  illegal  cargo  was  unloaded  :  this  policy  the  court  held  to 

avoided  by  such  be  ffood  :  the  tisk  ou  the  ffoods  under  it  did  not  attach  till 

cargoes  having  " 

been  on  boaid  they  Were  loaded  on  board,  when  all  illegality  was  at  an  end 
at  the  port.  ^  by  the  prior  discharge  of  the  illegal  cargo  with  whose  pro- 
ceeds they  were  purchased  •  There  was,  therefore,  no  ille- 
gality in  this  case,  after  the  risk  had  once  attached  under  the 
policy,  on  the  voyage  insured  ;  and  as  to  the  illegality  that 
had  taken  place  on  the  ship's  voyage  outwards  from  London 
to  Canton,  that  could  not  affect  the  question.  "  The  voyage 
homeward /rom  Canton,"  says  Lord  Kenyon,  '^  being  found 
to  be  a  separate  and  distinct  voyage  from  that  to  Canton,  tbe 

(0)  Bird  V.  Appleton,  8  T.  Bep.  062.  {g)  Maishall  on  Ina.  68. 

(/)  Bird  9.  AppletoB,  8  T.  Bep.  562. 
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homeward  voyage  cannot  be  affected  by  the  fonner  outward  Geneni  doo- 

•a  / « \  1  trin6  of  tlw 

voyage."  (A)  *  fli<»aiity  of  tfa* 

•With  regard  to  the  objectiou  that  the  risk  on  the  good*  SJ^*^*^'* 
ioBured  was  illegal,  because  they  had  been  purchased  wUh  th$      iTtoq 
proceeds  of  an  illegal  cargo  taken  on  board  in  the  course  of  a  T^e  fact  that 
separate  adventure.  Lord  Kenyon  and  the  rest  of  the  court  JJ^^SuSavebeea 
wholly  refused  to  entertain  it.    "  In  such  a  case  as  the  pre«  i*"*^,^^^^^!^)^ 
sent/'  says  Mr.  J.  Lawrence,  "  we  cannot  inquire  into  the  an  ifi^sacaryo. 
means  by  which  the  merchant  gaiqs  the  money  that  is  after-  j^  tfae^uneof 
wards  laid  out  in  the  purchase  of  goods ;  if  the  money  were  mato  no*dtf. 
obtained  by  robbery  on  the  highway,  and  afterwards  laid  out  ^^|J^^  ^^  ^ 
in  the  purchase  of  z,  cargo,  I  do  not  know  why  that  cargo  may 
not  be  insured,  (t) 

The  positions,  therefore,  derivable  from  the  cases  appear  Rmo^  of  th« 
to  be :  1.  That  any  illegality  in  the  prior  stages  or  at  the 
outset  of  an  integral  voyage  vitiates  a  policy,  though  effected 
only  to  protect  some  later  stage  of  it  on  which  there  is  no 
illegality.  2.  That  an  illegality  in  any  part  of  an  entire  risk, 
or  voyage  insured,  vitiates  the  insurance  as  to  the  whole  of 
it.  3.  That  the  illegality  of  a  wholly  distinct  and  separate 
voyage  can  have  no  efieot  on  the  voyage  described  in  the 
policy. 

§  260.  Where  the  policy  is  thus  avoided  in  consequence  of  y^^^J^ 
the  illegality  of  the  risk,  the  underwriter  is  entirely  dis-  uiqraiity,the 
charged  from  all  liability,  and  this,  although  he  himself  was  ^o^^^iuad 
aware  of  the  illegal  nature  of  the  adventure,  (j)    Nor  is  the  £J^^^ 
assured  (even  though  a  foreigner)  entitled  to  any  return  of  Nor  m  Uw  a*, 
premium  (/?),  except  under  very  special  circumstances,  from  !!S7(«tura^^ 
which  the  court  may  fairly  infer  that  at  the  time  of  making  S^^u'JS^J^^ 
the  policy  he  was  not,  nor,  in  fact,  could  have  been  aware,  of  special  ciroum- 
the  real  nature  of  the  transaction.  (/)     And  the  circumsCanots 

{k)  Biid  V.  Appletoo,  8  T.  Bep.  SOS.  (i)  Vaadyck  v.  Hewitt  1  Ewt,  SS. 

(t)  Bird  9.  Appleton,  8  T.  Bep.  966.  Lubbock  v.  Potu,  7  East,  449.   Palyait «. 

C>  )  Bynkenhoek,  QiubM.  Juris  Publie.  Ltckie,  6  Mauie  Sc  Bel.  290.    Sea  patt^ 

lib.  i  o.  21.   Boocus  (No.  21,)  mittakeiily  Chap,  oo  Batara  of  Premiani. 
advanoed  the  oppotite  doctriae.   See  Lord       (/)  Oom  v,  Bruce,  12  East,  239.    Hea- 

llaasfield  s  judgmeat  ia  Hoimaa  a.  Joha-  tig  a.  StaaiTofth,  9  Mania  Si  Sel.  122.   Sea 

SOD,  Cowp.  343.  /ait,  Chap,  oa  Betura  of  Piemium. 


>  See  ClariE  v.  Protection  los.  Co.  1  Story,  C.  C.  109, 131 ;  PoUeys  a.  Ooeaa  lai. 
Co.  14  Maiae,  141 ;  8.  C.  13  Petan,  (U.  S.)  197, 163;  164. 
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GhBoeni  doo-  mu8t  be  Very  special  to  induce  the  court  to  depart  from  the 
aiegaiiiy  of  the  ^general  rule  based  on  the  broad  and  intelligible  principle, 
the  pS^y^^'**^  ^^^^  where  the  contract  is  founded  on  a  consideration  clearly 
'  illegal,  neither  party  shall  be  allowed  a  locus  standi  so  as  to 
receive  any  assistance  in  a  court  of  justice,  (m) 
If  premjnmB  ^^  further  application  of  this  principle  the  courts  have  also 

*"^*  the  under-  determined  that,  where  the  premiums  have  not  been  paid, 
writer  caDoot  the  Underwriter  cannot  sue  the  broker  for  them  in  cases 
for  tbem,  where  the  policy,  for  afiecting  which  they  are  claimed,  is  in 

poUcy I^'^ia  its    ^^  language  large  enough  to  comprise  an  illegal  adventure, 
eoo^h*tocoin-  *"^  ^^^^  intended  by  the  assured  to  be  applied  thereto,  (n) 
pdse  an  illegal        Iq  the  casc  last  cited,  in  reference  to  a  point  that  had  been 

riski  and  waa* 

in  fact,  intended  made  in  the  argument,  viz.  that,  consistently  with  the  words 
tSeieto/"^  of  the  policy,  the  adventure  might  have  been  legal,  and  the 
Poliw*6  M  &  underwriter  had  no  means  of  knowing  that  it  was  not :  Liord 
SeL  283.  EUenborough  said,  "  The  policies  being  large  enough  to  cover 

an  illegal  adventure,  and  an  illegal  adventure  being,  in  fact, 
intended  to  be  covered  by  them,  if  the  pUdniiff  {the  under- 
writer) really  meant  to  protect  that  adventnre,  his  subscription 
was  illegal,  and  consequently  his  present  demand,  being 
grounded  on  an  illegal  consideration,  cannot  foe  sustained. 
If  he  did  not  mean  to  protect  that  adventure,  but  supposed 
that  some  other  lawful  adventure  was  intended  by  the  as- 
sured, then,  admitting  the  subscription  to  have  been  an  inno- 
cent act  on  his  part,  there  will  be  no  consideration  at  all  to 
support  his  present  demand."  (o) 
Pj^^^jj^^^  The  principles  on  which  the  foregoing  decisions  depend 
which  tfacwde-  are,  —  1.  That  no  court  of  justice  can  interpose  to  assist 

*'■■''*■*■  depend*  J  r 

either  of  the  parties  to  an  illegal  contract ;  2.  That  m|ian 
delicto  poUoT  est  condUio  possidentis. 

{m)  Ptor  Loid  Bttfiboroiigh  in  Piilyart       (o)  Per  Lord  Dienbom^  ia  JcbIgm 
V.  Leckie,  6  liaule  4l  Sd.  293.  v.  Power,  6  Mauie  &  Sel.  289. 

(A)  Jenkkar*  Power,  #  Mnnb  &  Sel. 
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Laws  of  ike  Land. 

Art.  1.  Risks  illegal  by  the  Revenue  Laws  of  the  United 
Kingdom  ;  Lisurances  on  Smuggling  Adventures. 

§  261.  The  mo9t  extenBive  branch  of  illegal  traffic  is  that  ^oy]Bi8»  and 
which  is  prohibited  by  the  revenue  laws  of  the  state  ;  in  other  by  ihe  revenue 
words,  the  smuggling  trade.  u^J^  xSg- 

It  is  a  dear,  settled,  and  universal  principle,  that  an  in-  gijlil'a^^; 

surance  on  property  intended  to  be  employed  in  carrying  on  ^^^^ 

trading  adventures  contrary  to  the  revenue  laws  of  the  state  ^"  in»uraiio« 

"  ,  •'  ,       on  propertjr 

where  the  contract  is  made,  or  sought  to  be  enforced,  is  void,  cuocem^d  ia 
No  court,  consistently  with  its  duty,  can  lend  its  aid  to  carry  tmdi^»dyen- 
into  execution  a  contract  which  involves  a  violation  of  the  ^'^ufowo' 
laws  that  court  is  bound  to  administer,  (p)  mvMin^ 

All  insurances,  therefore,  made  or  sousht  to  be  enforced  c'Auntry  at  oom- 

,  .  ,        ,  .  ,  ..  r  moil  law. 

m  this  country  on  goods,  the  exportation  or  importation  of  j^^a  are  abo 
which  is  prohibited  by  the  revenue  laws  of  the  United  King*  ^^'g'^n^^*' 
dom,  are  void  on  the  principle  just  laid  down,  and  they  have  {J"P^^;  ^ 
also  been  declared  so  by  a  variety  of  acts  passed  at  different  o.  86.  a.  4a. 
times  for  the  prevention  of  smuggling,  the  provisions  of 
which  are  now  consolidated  by  the  8  &  9  Vict.  c.  87.,  the 
last  "  Act  for  the  Prevention  of  Smuggling,"  the  48th  section 
of  which  not  only  avoids  the  insurance,  but  imposes  a  penalty 
of  5001.  upon  the  parties  to  the  contract,  if  made  in  this 
country. 

In  order  to  asoertain  what  iroods  they  are,  the  importation  Forgooditbe 

4.       ,  .   1    .  .  i  1  ••  •      1      1  1  export  or  im- 

or  ex(M>rtation  of  which  is  now  either  prohibited  altogether,  port  of  which 

or  restricted,  except  upon  payment  of  certain  fixed  or  adva-  hibitetiorre^ 

lorem  duties,  reference  must  be  had  to  the  last  "  Act  for  the  SbuSTlf'P,?* 

general  Regulation  of  the  Customs,"  the  63rd  and  112th  sec-  hibiiions  and 

^ions  of  which  contain  full  tables  of  prohibitions  and  restric'  s  &  9  Vict. 

-..»».»/v  c.  88.  88.  63. 

nons  imoards  and  outwards,  (q)  ii3. 

Except  as  mentioned  in  these  two  tables,  there  are  no      *705 

(p)  Emerigon,  chap.  viii.  sect.  5.  vol.  i.  Mass.  102.  Ruaaell  v.  De  Grand,  iS  Maaa. 

p.  215)  3  Kent's  Cooim.  (5th  ed.)  262.  35.    Gray  v.  Sini9,  3  Wash.  C.  C.  276.  > 

^  U.  States  r.  Sherman,  1  Peters  (S.  C.)  (9)  8  di  9  Vict.  c.  86,88. 63, 112.   Tfaaaa 

96.     Richardson  a.  Maine   Ina.  Co.  6  tablea  are  inaerted  in  the  Appendix. 
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Vcmes  and  articles  the  importation  or  exportation  of  which  is  now  pro- 
^a?re««ttiie  hibited  in  this  country,  or  of  which,  consequently,  the  insur- 
Uaiied^K^-     ancc  wottld  be  void,  as  made  in  contravention  of  the  revenue 

dom:  iiiiiig'        laws, 
gung  adveiir- 

tqret.  From  a  misconception  of  the  true  principles  of  commercial 

Ezoratuooo-  prosperity,  the  import  and   export,  and  consequently  the 
uUe^  all  ro-      insurance  of  many  articles  was  absolutely  prohibited,  which 
prafaiMiouon    ^^^  f^*""^  lucrative  sources  of  our  revenue,  or  important 
ezpoK  and  isor   branches  of  our  foreign  trade.     Thus  it  was  for  a  long  time 
KbtM  to  Great  considered  to  be  of  vital  importance  to  the  trade  of   this 
nowi^oSuied.   country,  that  all  exportation  of  taool should  be  absolat^  pro- 
hibited, and  all  insurances  effected  on  exported  wool  were 
declared  to  be  void  (r) ;  this  impolitic  prohibition  <xHitinned 
down  to  the  year  1825,  when  Mr.  Huskisson,  amongst  many 
other  commercial  reforms,  succeeded  in  procuring  its  total 
abolition,  (s) 

BatiihmcoaMrf      ^  362.  But  although  the  subjects  of  every  state  are  this 
Sm  to  *ev«rae  bound  by  all  those  positive  laws  which  their  own  governments 
5r^««^  may  from  time  to  time  have  seen  fit  to  establish  for  restram- 
ing  the  freedom  of  commercial  intercourse,  and  interfering 
with  the  natural  course  of  mercantile  enterprise,  yet  tbey  are 
not  by  any  means  obliged  to  pay  the  same  respect  to  those 
laws  which  foreign  states  have  enacted  for  similar  pivposes. 
Accordingly  it  was  long  ago  dedeured  by  Lord  Manafidd, 
and  has  never  been  doubted  to  be  the  dear  rule  of  Engliaii 
law  since  his  time,  that  this  country  ^pays  no  attention  to  &e 
revenue  lanes  of  another  state^^^  and,  therefore,  that  no  insur- 
ances can  be  void  merely  because  effected  on  property  em- 
barked in  enterprises  which  those  laws  would  prohibit,  {t)  ^ 
706  *  *So  far  has  this  principle  been  carried  in  English  law,  that 

(r)  By  28  Oeo.  3.  c.  38.  a.  45.    Sea       (f)  Lever  v.  Fletcher,  Ptek  on  Iiia.9DSL 
MarshaU  on  lua.  54,  SS.  8th  ed.    See  alao  Planch*  v.  Fielder, 

(#)  See  M'Culloch'8  Comm.  Diet.  art.    Dougl.  23a 
**  Wool,"  for  further  iofonnation  on  the 
aubject. 


1  In  this  country,  the  English  rule  aa  declared  by  Lord  BCansfield,  has  been  fA- 
lowed  to  its  fullest  extent.    3  Kent,  (5ih  ed.)  266 ;  Cook  v.  Esex  Ins.  Co.  6  Bfasa. 
122 ;  Richardson  t>.  Maine  F.  &  M.  Ins.  Co.  6  Mass.  102 ;  Parker  v,  Jones,  13  Ttf— f 
173;  Gardiner  v.  Smith,  1  John.  Cas.  141 ;  Andrews  v.  Essex  F.  &  M.  Ins.  Co.  3 
Mason,  6, 18, 20 ;  Lansing,  C.  J.  in  Gardiner  9.  Smith,  1  John.  Cas.  141. 
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Lord  Mansfield  in  one  case  held  that  an  insurance  on  an  "^oy^g^?  and 
adventure  in  which  it  was  manifestly  and  avowedly  intended  by  the  revenue 
to  defraud  the  revenue  of  a  foreign  state  was  not  illegal,  u^ed  ^ng- 
though  fictitious  papers  were  fabricated  for  the  purpose  of  JiSr  iSven- 

carrying  out  the  fraud  (u) ;  and  his  lordship  gave  the  same  turea. 

judgment  in  another  case,  in  which  the  trade  insured  was  Decwions  of 
carried  on  by  British  subjects,  not  only  in  fraud  of  the  rev«>  geid,  e»uUi«b- 
enue  laws  of  the  foreign  state,  but  even  against  the  express  ^^^^^g^' 
conditions  of  a  treaty  to  which  Great  Britain  and  the  foreign  principle. 
state  were  parties,  (v) 

The  legislature  itself  appears  to  have  sanctioned  the  same  The  same  pnn- 
principle,  by  permitting  the  practice  of  insuring  ^*  without  by  the1!^a^ 
further  proof  of  interest  than  the  policy,"  to  continue  in  force  wl^rpSioiet, 
for  the  purpose  of  facilitating  the  smuggling  trade  in  btUlion  ^^^^^  ^'  ^* 
with  the  colonies  of  Spain  and  Portugal ;   and  this  by  a 
clause  of  the  very  act  which  abolished  the  practice  for  almost 
all  other  purposes,  as  impolitic  and  immoral,  (w) 

Orave  questions  have  been  raised  by  many  able  writers  as  Doabts  of  for- 
to  the  morality  and  justice  of  this  rule  of  law  :  In  France,  f^Tmonii^ 
Valin  (a:),  Emerigon  (y)  and  Pardessus  (2:),  admit  such  in-  fi^ia?*^""*" 
surances  to  be  valid,  but  ground  their  validity  chiefly  on  the 
concurrent  usage  of  all  commercial  nations :  Pothier,  on  ab« 
stract  principles  of  morality,  vehemently  condemns  the  prac- 
tice (a),  and  his  views  have  been  ably  supported  by  Mr.  Mar- 
shall in  this  country  (6),  and,  on  the  other  side  of  the  Atlan- 
tic, by  Chancellor  Kent  (c)  and  Mr.  J.  Story,  {d) 

I  confess  that  the  reasonings  adduced  by  these  eminent  J^^^  ^ 
persons  against  the  rule  as  established  in  this  country  by 
*Lord  Mansfield,  and  universally  acted  on  in  practice,  do  not      *  707 
appear  to  me  to  be  convincing :  *may  it  not  with  great  fair- 
ness be  contended,  that  this  disregard  to  the  prohibitory  laws 
of  other  states,  is  founded  on  the  broad  principle  that  all  such 

(tt)  Planch^  9.  Fletcher,  Doagi.  230.  {z)  Parde»ii8,  Coon  de  Droit  Com. 

(r)  Lever  v.  Fletcher,  Mamhall  od  Ids.  torn.  m.  art.  772,  ed.  1841. 

d6.    Park  oo  Ins.  fi07.   8th  ed.,  haiqu/ery  (a)  TmitA  d'Anuranoe,  No.  58. 

as  to  the  souDdneas  of  thk  decisioa.  {b)  Marshall  oo  Ins.  55. 

{w)  The  clause  is  the  third  section  of  (e)   3  Kent's  Comm.  (5th  ed.)  263  - 

the  19  Geo.  2.  c.  37.  265. 

{x)  Valin,  Comment  on  Ordinance  de  (d)  Story,  Conflict  oT  Laws,  332,  and  on 

la  Marme,  tit.  vi.  art.  49,  toL  u.  p.  380.  Agency,  159, 160.    4^  La  Jeune  Eugenie, 

ed.  1828.  2  BiawMi,  459, 460.  > 

(y)  Emerigon,  chap.  ym.  sect  5.  vol.  i. 
p.  216.  ed.  1827. 

VOL.  L  60 
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VojBgoi  and  laws  are  themselves  violations  of  that  primary  law  of  nainre 
by  tte^re^ue  and  of  natioDs,  which  declares  that  all  communities  of  men 

Unitea^K^f^-  ^'^^'^  ^^^^  ^^^^  ^"^  unshackled  liberty  to  exchange  with  one 
dom :  «nug-      another  whatever  commodities  they  please,  in  whatever  way 

giingadven-  j   r  '  ^ 

tuR».  their  interest  may  dictate  ?  (e) 

As  far  as  any  government  may,  for  its  own  purposes,  have 
seen  fit  to  interfere  with  this  dictate  of  natural  law,  its  sub- 
jects, of  course,  are  bound  by  the  regulations  it  has  establish- 
ed, InU  no  further ;  nor  are  they  amenable  to  the  municipal 
law  of  their  country  for  endeavoring  to  carry  on  and  protect 
a  commerce  only  prohibited  by  rules  which  are  established 
in  opposition  to  its  true  interests. 

The  assured  The  ship  or  the  goods  thus  engaged'  in  the  foreign  smug- 

caDDot  recover       %*        .      ■%  r  t*  %  \      ^         *  ■  z*^* 

oa  policy  effect-  gliug  trade,  are,  of  course,  liable  to  seizure  and  connscation 
risk^Wp  «r  by  ^^^  foreign  government :  this  liability  materially  increases 
n2«de°^roE^  ^^^  ^^^  of  the  ad  Venture ;  and  ought,  therefore,  on  the  plain- 
bitediiy /brei^  est  principles  of  equity,  to  be  disclosed  to  the  underwriter  at 
unless  the  un-  the  time  of  effecting  the  insurance.  Hence  the  rule  is  well 
informed' of  Ora  established,  that  the  assured  cannot  recover  on  policies  effect- 
nature  of  the     ^  fQj  ijjg  purpose  of  protecting  a  trade  prohibited  by  foreign 

revenue  laws,  unless  the  underwriter  were  fully  informed  of 

the  nature  of  the  risk.  (/)  ^ 
Qttsry,  whether      Pardessus  hss  raised  the  question  whether  if  the  contract  of 
were  nS^Jn    insurance  were  made  in  the  country  whose  revenue  laws  are 
SounSw  wbo«j   viokded  by  the  traffic  it  is  effected  to  protect^  such  contract 
revenue  laws     ^an  nevertheless  be  enforced  in  the  country  of  the  assured  • 

were  VMHHted      ,.,,-..  ,  .  .i/v,  ■ 

by  the  trade  it  he  IS  dearly  of  opmion  that  it  might  (g) ;  but  as  such  con- 
^<^,  the       *tract  would  clearly  be  void  in  the   country  where  it  was 

assured  might 
recover  upon  it 

m  >'*^^"^  («)  See  Lampredi,  Del  Commeroio  dbi  which  he  favored  Yalin  upon  this  ques- 

f^tmhlt  ntrt  Neutrali,  part  i.  sect  1,  cited  in  Axuni  tion,  and  which  is  inserted  in  ait.  49.  of 

rjfkQ  «        Dritto  Maritimo  dell'  Europa,  part  ii.  cap.  that  writer's  c2>mmentary  on  the  Old.  <fe 

'  ^°  2.  art  i.  vol.  il.  pp.  47  -  50.  ed.  1797.    See  la  Marine,  ( Valin,  vol.  ii.  pp.  394, 395.  ed. 

also  Emerigou,  chap.  viil.  sect.  5.  vol.  i.  1829,)  gives  the  authorities  by  which  this 

p.  216,  and  Paidessus,  Conn  de  Droit,  rule  is  established. 

torn.  iii.  No.  772.  and  torn,  vi.  No.  1492.  {gf)  Pardessos,  Coure  de  Droit  Comm. 

(/)   Emerigon,  in  the  opinion   with  torn.  vi.  p.  375.  art.  1492. 


>  Arehibald  v.  Meroantile  Ins.  Go.  3  Pick.  70,  73 ;  Andrews  «.  Essex  Fire  & 
Marine  Ins.  Co.  3  Mason,  6, 17, 18,  20 ;  Richardson  v.  Maine  Ins.  Co.  6  Mass.  102; 
Pdlockv.  Babcock,6Mass.234;  Cook  v.  Essex  Ins.  Co.  6  Mass.  122;  3  Kent,  (9th 
ed.)2e6;  Parker  a.  Jones,  13  Mass.  t73;  Gardiner  o.  Smith,  1  John.  Caa.  141; 
Maryland  dc  Phoenix  Ins.  Co.  v.  Bathuist,  6  Gill.  &  John.  159. 
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made,  it  seems  that  the  rule  of  lex  loci  contractus  ought  to  ^^Yf^e^  ^^ 
apply,  and  that  the  right  to  recover  on  such  contract  in  the  b/  the^revenae 
courts  of  another  country  must  be  regarded  as  at  least  very  u^ed^Ki^. 

doubtful,  (A)  X'js;^^^ 

turet. 


Art.  2.  Risks  illegal  by  the  Trade  and  Navigation  Laws  of 
the  United  Kingdomj  or  by  Commercial  Treaties. 

§  263.  As  all  traffic  and  all  voyages  carried  on  in  contra-  y^ngen  and 

vention  of  the  acts  passed  for  regulating  the  trade  and  navi-  b/  an^t  of 

gation  oi  the  United  Empire  are  illegal,  it  follows,  on  the  |^u^?or  b/^ 

same  principles,  that  all  insurances  intended  for  their  protec*  ^([l^*^'^ 

tion  are  void ;  of  these  acts  the  most  celebrated  are  those  ^r  i^^^^. .  ■ 

generally  called  the  Navigation  Laws :  this  is  not  a  place  for  the  Navigatioa 


a  history  of  these  famous  enactments,  the  expediency  of  up- 
holding which  is  now  a  question  for  the  consideration  of  the 
legislature,  (t) 

It  will  be  sufficient  here  to  remark  that  the  original  act  of  ^«  ^*i^^^ 
navigation  which  was  first  passed  in  the  republican  parliament 
A.  D.  1651,  and  adopted,  with  some  alterations  and  additions, 
in  the  first  year  of  the  Restoration,  and  hence  known  in  our 
•  statute  book  as  the  12  Car.  2.  c.  18.,  continued  substantially 
in  force  (except  in  so  far  as  its  restrictions  had  been  pre* 
viously  modified  with  regard  to  particular  states  by  commer- 
cial treaties  (Xr),  and  occasional  acts  of  parliament  (/)  until 
the  year  a.  d.  1822. 

*In  that  year,  and  the  following,  the  rigor  of  its  provisions,       *  709 
having  been  long  found  to  be  highly  detrimental  to  the  true  ^^[l^^*^^^ 
interests  of  our  foreign  and  colonial  trade,  and  even  of  British 
shipping  itself,  and  likely  to  lead  to  retaliatory  measures  of 

(A)  Story,  Conflict  of  Laws,  332.  Navigation   Laws,   liondon,   1847»  and 

(0  For  a  history  of  the  original  Naviga-  especially  the  very  able  paper  of  Mr. 

tion  Laws,  see  Smith's  Wealth  of  Nations,  Lefevre  contained  in  the  appendix  to  that 

book  iv.  chap.  ii.  pp.  203, 204,  ed.  1838.  work,  entiUed  **  A  Comparative  View  of 

For  the  changes  since  introduced,  see  the  Navigation  Law  of  1660  and  1845." 
Smithes  Wealth  of  Nations,  by  M'Culloch,         k)  The  most  important  are  those  with 

appendix,  note  xi.  tit*' Navigation  Laws,'*  the  United  Slates,  a.  d.  1795  and  ▲.  d. 

pp.  530-536.  ed.  1838;  and  the  same  1815,  given  in  M'CuUoch'a  Conns.  Diet. 

aatlior*^  Gomm.  Diet,  artkles  « Naviga*  p.  1184.  ed.  1837. 
tion  Laws  **  and  <*  Colonies  and  Colony       (/)  As  the  49  Q.  3.  o.  50,  permitting  the 

Tirade.**    See  also  the  most  recent  work  importation  of  American  goods  in  Amen- 

00  the  tnbieot,  Bicaido's  Anatomy  of  the  can-owned  ships.  $ 
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Vovaire*  and  protection  on  the  part  of  other  mercantile  states,  was  in  some 
byi'^ac^of  degree  relaxed  by  several  bills  introduced  by  Mr.  Wal* 
^^^o^J  b?""^  lace  (m) ;  further  modifications  were  introduced  by  Mr.  H«u 
uSumT***       kisson  in  the  year  1825,  by  an  act  which  consolidated  into 

^ —  one  all  the  laws  for  the  encouragement  of  British  shipping 

NavigBtioD  and  navigation  (n) ;  this  Consolidation  Act  was  re-enacted, 
1845  with  slight  alterations  in  1832  (o) ;  and  lastly,  in  1845,  wlien 

c.%^  ^'^*       ^^^  act  8  &  9  Victoria,  chap.  88.  was  passed,  which  forms 

the  present  navigation  code  of  this  country. 
All  trading  aad      As  loug  as  the  last-mentioned  statue  remains  the  law  of 

voynget*  contra-     i        i        i       i  •  •  •  j       u.    j    ^i_    ^      m    • 

ry  to  the  pro-     the  land,  the  position  is  undoubted  that  all  insurances  in- 
Matute  are\iie-   tended  to  protect  traffic  or  voyages  carried  on  in  eontra- 
wJronwsto  pJo.  veutiou  of  ils  regulations,  would  be  wholly  illegal  and  void  ; 
tect  them  void.   Qor  could  the  assured,  whether  foreign  or  British  subject, 
plead  his  ignorance  of  the  provisions  of  this  statute,  so  as 
to  entitle  himself  to  recover  back  the  premium  on  such  insu- 
rance* 

It  will  be  unnecessary  to  cite  the  decisions  which  have 
proceeded  upon  the  infringement  of  the  now  obsolete  re- 
strictions of  the  old  navigation  acts«  (p)  Those  which  fol- 
low, turn  principally  upon  the  coostructioa  of  clauses  now  in 
force. 
Case  on  the  The  12th  scction  of  the  Navigation  Act  of  6  Geo.  4.  c.  109. 

fo^^Tm^  (which  is  identical  with  the  13th  section  of  the  8  &  9  Vict.  c. 
th^3^2ror  ^*)  f ^quir^  ih^i  certain  ships  should  be  navigated  by  a  crew 
the  Dreaent  of  which  three  parts  are  British.  By  the  18th  section  of  the 
insurance  on  same  act  (identical  with  the  20th  section  of  the  8  &  9  Vict. 
a  foiSgiTpOTr^  c.  88.)  an  exemption  was  given  if  a  due  proportion  of  soch 
J^rtion  of*  seamen  could  not  be  procured  at  any  foreign  *port,  or  any 
and  wiibouT*"*  pl^cc  withiu  the  East  India  Company's  charter,  or  if  the  pro- 
certificate  of      portion  were  destroyed  on  the  voyafi^e  by  any  unavoidable 

Britiah  conaul,     '^.  ^  ^     'i  .  .       u  -/• 

orpmofoffacia  circumstance,  and  the  master  should  procure  a  certificate 
^Uie  custon^'  of  the  facts,  under  the  hand  of  a  British  consul,  or  of  two 
held  not  iUegai,  known  British  merchants  if  no  consul  at  the  place,  or,  "  in 

aatisfactory  ■  '        ' 

poof  having  the  waut  of  such  certiJkfUej^^  if  the  master  should  prove  the 
the  jury  that,     facts  to  the  satisfectiou  of  the  copptroUer  of  customs  in  a 

owing  to  deatlif, 

710  • 

(m)  The  principal  of  theae  wm  the  3  2,  •.  18|  Merak  v.  Abel,  3  Boe.  &  PoU- 

G.  4.  cc.  41,  42, 43.  3S.  Chalmen  9.  BeU,  ibid.  604.    On  18th 

(n)  6  G.  4,  c.  100.  seot  LublMck  v.  PMto,  7  East,  440.    On 

(o)  3  41 4  W.  4,  c.  54.  15  Car.  2,  o.  7,  a.  6.    Gra^  9.  Uofd,  4 

{p)  See  upon  the  Itt  lecL  of  12  Car.  TaimU  136. 
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British  port,  or  of  any  person  authorized  in  any  other  part  of  X??*'^  *^ 
the  world  to  inquire  into  the  navigation  of  such  ship.  by  the  acts  of 

A  ship  insured  "  from  Loudon  to  Sierra  Leone  and  back,"*  JITitLtw  ^^ 
had  originally  sailed  from  London  with  a  proper  crew,  but  21^^,12!^*^ 
was  obliged,  owing  to  the  number  of  deaths  that  had  taken  ^^  a»ufficient 
place  amongst  her  original  crew  at  Sierra  Leone,  and  the  number  of  Britr 
impossibility  of  procuring  there  a  suiScient  number  of  British  oouid  not  be 
seamen,  on  any  reasonable  terms,  to  fill  up  her  crew  with  ti^"port  «i 
foreigners,  and  sail  with  a  less  proportion  of  British  seamen  JSJiJ]""*"*^ 
than  the  act  required.     She  had  no  certificate,  as  required  f^^f^^M* 
in  the  18th  section,  and  was  lost  on  the  homeward  voyage, 
so  that  no  formal  proof  could  be  made  of  the  truth  of  the 
above  facts  before  any  collector  or  comptroller  of  customs  in 
a  British  port. 

Upon  these  facts.  Lord  Tenterden  and  the  Court  of  King's 
Bench  were  of  opinion  —  1.  That  the  case  fell  within  the 
exemption.  2,  That  the  not  procuring  a  certificate  did  not 
vitiate  the  pcdicy,  for  the  words,  ^^  in  the  want  of"  a  certifi- 
cate, merely  meant  ^^  in  the  absence  thereof,"  whether  inad- 
vertently omitted,  or  impossible  to  be  procured.  3.  That  it 
was  sufficient  to  prove  the  above  facts  to  the  satisfaction  of  the 
jury ;  for  if  proved  before  a  comptroller  of  customs,  be  must 
have  held  the  ship  to  have  been  duly  navigated  under  the  act ; 
they  held  accordingly,  that  the  assured  were  not  precluded 
from  recovering  against  the  underwriters,  (q) 

We  have  already  seen,  that  where  a  British  subject,  having  The  voyage  of 
chartered  a  ship  for  a  voyage  "  from  London  to  the  Azores  wai^'^d  not 
and  back,"  to  return  with  a  cargo  of  fruit,  sent  her  to  sea  jJ^'by^wMi 
*with  a  crew  in  which  there  was  not  a  due  proportion  of  °^  properji- 

ceose,  and  doe 

British  seamen  for  such  return  voyage  (as  required  by  the  Mo|>oriioii  of 
then  act,  12  Car.  2.  c.  18.  s.  14.) ;  this  was  held  not  to  avoid  fo^therStmT 
a  policy  on  the  ouhoard  part  of  the  voyage,  because,  non  s^l^^^.  iioy^i 
coHStaiy  that  the  owners  would  not  procure  a  due  proportion  qJ^"^ 
of  British  seamen  before  her  return.  4  Taunt,  bs. 

In  the  same  case  it  was  held  no  objection  to  the  same       *711 
policy,  that  the  ship,  which  had  been  purchased  from  the 
enemy  under  license  from  the  crown,  was  foreign  built ;  for   . 
a  ship  so  purchased  was  authorized,  upon  the  true  construc- 
tion of  the  49  Oeo.  3.  c.  60.  s.  1.,  to  bring  foreign  produce 

(q)  Bami  v.  PirweB,  lB.6cAd.fA 
60«* 
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Voyvfn  and  to  England,  by  the  King^s  license^  though  not  English  buih 
bjr  the^ictt  of  OF  registered  ;  and,  turn  canstaty  that  such  license  would  not 
gaiw>a9  or  ^^  be  obtained  before  importation.  The  court,  (or  the  same 
uSSmT**  reasons,  held  that  the  policy  on  the  homeward  voyage  waa 
not  illegal,  (r) 

r»^d2*ii  '^^  ^^  ^^^-  ^*  ^  ^-  ^^'  ®'  ^^^^  permitted  the  importa- 
kigaiiae  the  in.  tion  of  American  goods  into  Great  Britain  in  American  ves- 

AmericugDodt  B^ls,  on  like  duiies  as  if  imported  in  ships  not  British  built; 
JilTi^XI/^*  Lord  Tenteiden  and  the  Court  of  King's  Bench  held  that 
▲m^icMQ  iniih,  this  act  did  not  legalize  the  importation  of  American  goods 
owned.  in  a  vessel  American  buitt  but  BrMdt  oumedj  and  accordingly 

ino(^4  B^ic  that  an  insurance  on  sudi  goods  on  board  such  a  vessel  was 
^-  ^'         void.  («) 

The  Pjoww-^  The  second  section  of  the  act  3  &  4  W.  4.  c.  54.  (identical 

Navigttuoii  Act  witfa  the  sccond  section  of  8  &  9  Vict.  c.  88.)  prohibits  the 
Hxion  of  ^S^  importation  of  oertained  enumeratsd  goods  from  Europe,  ex- 
™ir^«^pSno^  oept  in  certain  specified  descriptions  c^  ships ;  it  has  been 
the  twy  ffoods    decided  that  the  operation  of  this  clause  extends  only  to  pro- 

specined  in  the  ,  ^  " 

Rct.  bibit  the  importation  of  the  very  articles  therein  specifically 

irrinl/T^Meea.  enumerated,  and  therefore  that  as  ^^  bristles  and  beer*^  are  not 

dc  Wek.  367.     ruentioned  in  terms  in  the  clause,  an  insurance  thereon  from 

Dantzic  to  London  was  not  void  on  the  ground  that,  though 

entered  for  home  consumption,  they  were  imported  in  a 

Sicedish  ship,  (t) 

712  *  *§  264.  To  promote  the  interesls  of  British  shipping  by 

^dil^r^-^  securing  to  British  ships  the  entire  import  trade  of  Asia  and 
land  as  fixedly  America,  and  the  great  bulk  of  the  import  trade  of  Europe, 
and  1063.  was  only  one  object  of  the  onginal  act  of  navigauon ;  another 
main  purpoae  of  the  law  was  to  give  British  shipowners  an 
entire  monopoly  of  the  whole  of  the  import  and  export  trade 
of  the  colonies,  (tc)  Two  years  later  the  En^ish  legislature 
passed  further  and  more  stringent  regulations,  with  the  ex- 
press purpose,  as  avowed  in  the  preamble  of  the  act,  of 
keeping  the  cdonial  trade  entirely  in  the  hands  of  the  mother 
country,  and  of  making  England  the  '*  staple,  not  only  of  the 

(r)  Sewell  v.  Royal  Exch.  Am.  Comp.  (0   Thompsoii  v.  Inring,  7  Meet,  ft 

4  Tamit.  866.  W«la.  367. 

(f)   Campbell  v.  InDe8,4  B.  dp  Aid.  (u)  12  Car.  2,  c.  18,  as.  1,  18.     See 

426.                                 ,  M*CuUoch*s  Comm.  DicL  art.  *<  Ookwiea 
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commodities  of  the  plantations,  but  also  of  the  commodities  Voyages  and 
of  other  countries  and  places  for  the  supplying  them."  (t;)       bythe^ac?of 

The  provisions  of  the  act  were  well  adapted  to  the  objects  ^iSontMbp' 
thus  openly  stated  as  the  motives  of  legislation,  and  their  ^^^"^^ 
effect  was  to  give  the  mother  country  the  whole  of  the  carry-  q   remve  and 
ing  trade  of  the  colonies,  and  the  exdusive  monopoly  of  ununous  efTecu 
supplying  them  with  any  articles  of  foreign  growth  of  British  niai  ayaiem. 
manufacture  of  which  they  might  stand  in  need,  {w) 

The  principle,  indeed,  on  which  the  British  legislature  pro- 
ceeded was  that  openly  professed  by  a  British  statesman  of 
last  century,  who  declared  "  that  the  only  use  of  American 
colonies  or  West  Indian  Islands  is  the  monopoly  of  their  conr 
Bumptiofij  and  the  carriage  of  their  produce."  (x) 

This  is  not  the  place  for  tracing  the  oppressive  effects  of 
this  mistaken  system  of  colonial  policy  on  the  colonies  them- 
selves (^),  nor  for  following  the  progressive,  but  exceedingly 
tardy,  steps  by  which  the  legislature  of  this  country  has  at 
various  times,  but  principally  in  the  course  of  the  present 
^century,  endeavored  in  some  degree  to  retrieve  the  injurious  •  71^3 
effects  of  its  former  injustice,  (z) 

It  will  be  sufficient  here  to  state,  that  the  laws  by  which  Present  law  by 
the  trade  of  our  British  possessions  abroad  are  now  regulated,  i^oH^de  of  ^ 
are  contained  in  the  act  8  &  9  Vict.  c.  98.  (a.  d.  1845) ;  any  j^i3^" 
traffic  or  voyages  undertaken  or  carried  on  in  contravention  3& 9 Vict 
of  any  of  the  regulations  of  this  act,  as  long  as  it  continues 
to  form  part  of  the  laws  of  the  land,  would  be  illegal,  and 
any  insurance  effected  to  protect  the  same  would  be  void. 

Upon  the  same  principle,  all  insurances  designed  to  pro-  insurances  on 
teet  traffic  or  voyages  contravening  the  provisions  of  those  ^e^otra- 
statutes,   by  which  the  trading    monopolies  of   the  East  „*"*"f  ****;T" 
India  (a)  and  South  Sea  Companies  {b)  were  established  and  £a«t  India  and 

SoQth  Sea 
Companies, 
(v)  IS  Car.  2,  o.  7.    See  preamble  of   mirable  review  of  the  eflects  of  the  British  were  void  as 

the  act.  colonial  system  on  the  North  American  00-  Ion?  as  those 

(«a)  15  Car.  2,  c.  7,  s.  «,  el  pauim,  kmiea,  in  Bancroft's  History  of  the  United  ^^I»ii<^  ^^' 

(«)  Lord  Sbellleld.  States,  vol.  ii.  chap.  xz. 

if)  For  this  whole  subject,  see  Adam  {s)  See  3  O.  4,  ce.  44,  A  6  O.  4.  c. 

Smith's  Weahh  of  NaUons,  book  iv.  chap.  114, 1  W.  4,  c.  24,  3  dc  4  W.  4,  c. ». 

vu.  part.  iii.  on  *'  Colonial  Policy.'*    See  (a)  9  dc  10  W.  3,  c.  44,  30  O.  3,  c.  92, 

also  art. «  Colonial  PoUcy"  in  M'Culloch's  4tc. 

Appendix  to  Wealth  of  Nations,  ed.  183»  {6)  9  Ann.  c.  2, 42  O.  8,  c.  77, 47  O.  3 

note  xxiii.  pp.  999-606.   I  cannot  forbear  at  1,  o,  33. 

directing  the  reader^s  attention  to  an  ad- 
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Yovages  and  confirmed|  were  illegal  and  void,  as  long  as  these  monopo- 
by  the  acuof     lies  Were  allowed  to  exist. 

^Uoajw^^'  As  they  have  now  been  put  an  end  to  by  the  wisdom  of 
2^|2ir^*^       ^^^  legislature  (c),  it  will  be  sufficient  to  refer  generally  to 

■  the  cases  by  which  this  principle    has  been  iUustrated  and 

enforced  in  the  course  of  our  jurisprudence,  (d) 

^**meldiir^  ^  ^^*  B®®*^®®  ^^^  ®^^  ^f  trade  and  navigation  already  re- 
treaiies  are  part  ferrcd  to,  our  Commercial  intercourse  with  different  states  is 
tbeiaodofeach  mainly  regulated  by  commercial  treaties  which  have  at  dif- 
pw^  to^Uwu.*  ferent  times  been  entered  into  between  our  own  country  and 
the  [^incipal  maritime  states  of  Europe  and  America. 
714  *  «  Every  treaty,"  says  Lord  Stowell,  "  is  part  of  the  private 

laT^ram^  *1&^  of  each  of  the  countries  which  are  parties  to  it,  and  is  as 
SveaSon  to*"  binding  on  the  subjects  of  each  as  any  part  of  their  own 
tbeprovisjoosor  municipal  laws."  (e)     Consequently,  it  follows  that  all  in- 

any  oominercial  '^  »  .  i  .  -i 

treaty  subsist-    suranccs  on  ships  or  goods  navigated  or  conveyed  contrary  to 
tSMoounuyand  the  provisions  of  any  commercial  treaty  subsisting  between 
a^foreig  aute,   ^^^  ^^^  country  and  any  foreign  state,  are  inoperative  and 
void,  on  the  same  principle  as  those  effected  on  trading  ad- 
ventures which  contravene  the  positive  prohibitions  of  our 
own  statutes. 
Wibon  V.  Mai^      Under  the  first  commercial  treaty  between  Oreat  Britain 
rjau,      .  Hep.  g^jjj^jjg  United  States,  concluded  in  the  year  1795,  and  con- 
firmed by  the  stat.  37  O.  3.  c.  97.,  it  was  agreed  ihat  the 
citizens  of  the  United  States  should  be  allowed  freely  to  trade 
to  the  British  settlements  in  the  East  Indies,  in  all  articles  of 
which  the  exportation  or  importation  was  not  entirely  prohib- 
ited.    In  an  elaborately  argued  case  that  arose  shortly  after 
the  treaty  came  into  operation,  it  was  decided  not  to  be  ne- 
cessary  that  the  trade  thus  permitted  should  be  carried  on 

(c)  The  East  India  Company*8  mono-  434.    JJnder  the  South  Sea  Cowifom^s 

poly  was  abolished  by  the  3  de  4  W.  4»  c.  AcU — Toulmin  v.  Andenoa,  1  T^unt. 

85 ;  that  of  the  South  Sea  Company  by  227.    Jacob  e.  J'ansen,  3  'Tbiuiu  534. 

the  act  55  G.  3,  cc.  57, 141.  Hodaon  v.  Follarton,  4  Taunt.  787.    Wa- 

{d)  Cases  of  insurance  void  as  against  kinson  v.  Loudonsack,  3  Maule  dc  SeL 

the  East  India  Company't  .^et«~  John-  117.    Cowie  e.  Baiber,  4  Camp.  100,  SL 

sion  9.  Sutton,  1  Dougl.  254.    Camden  v.  C.  4  Maule  9l  Sel.  16.    GiU  v.  Dnniop,  7 

Anderson,  5  T.  lU^p.  709,  6  T.  Rep.  723.  Taunt.  193.    2  Manh.  Rep.  440.    Doft. 

1  Bos.  de  PulL  273L    Marryatt  v.  WUson,  lop  v.  Gfll,  1  B.  de  Aid.  334. 

8  T.  Rep.  31.    1  Bos.  dc  PuU.  430.    Ne-  (e)  In  the  case  of  The  Euca^  2  BoU 

vaie  a.  St.  Barbe,  2  Bos.  dL  Pull.  N.  R.  Adm.  Rep.  6. 


ILLEGAL  VOTAaBS    AND  ILLBQAL  TRADIN0.  717 

from  America  to  the  East  Indies  direct:  but  that  it  might  be  Vcmessnd 

<;arried  on  circiiitoiisly  by  the  way  of  Europe.  (/)  by  the  acu  of 

By  another  article  of  the  same  treaty,  Ameifican  veasels  j^^^,  by  ^*' 

were  prohibited   from  carrying  on  the  country  or  coasting  S^™2esr*"^ 

trade  of  British  settlements  in  the  East  Indies ;  and  accord-  5,^  p.  xppie- 

ingly  a  policy  effected  on  an  American  ship  for  a  risk,  during  Jgn^  8  T,  Rep. 
part  of  which  she  had  on  board  goods  taken  in  at  Bombay 
for  China,  contrary  to  this  article  of  the  treaty,  was  held 
void,  {g) 

Our  earlier  commercial   treaties  were   generally  framed  Principle  of  oar 

^t  •      '   %        r  f  1  »        •    1       1  eariier  commer* 

upon  the  principle  of  securing  to  ourselves  a  fancied  advan-  cjai  treaUes 
tage  by  obtaining  exclusive  privileges  for  our  own  ships  and  ^*ilSw°p^- 
products,  at  the  expense  of  those  of  all  other  nations.     Mo-  *®8^^®"' 

«  '  *^  own  oommerce 

dern  commercial  treaties,  however,  have  generally  proceeded  at  the  expense 

.      ^  .         .      .   1       V  •*  J  r  J  «f  ^^^  oT  other 

upon  the  fair  principle  of  reciprocity,  and  are  framed  upon  nations. 
the  basis  of  admitting  the  ships  and  goods  of  other  countries  J^bavJj^ 
•into  the  ports  of  our  own,  upon  the  same  terms  as  those  based  upon  the 
other  countries  admit  our  ships  and  goods  into  their  ports.  rtdprocU^. 
It  is  frequently  also  stipulated,  that  the  goods  of  the  con-        *715 
tracting  powers  shall  be  admitted  into  each  other's  ports  on 
the  same  terms  '<  as  those  of  the  most  favored  nations  ;  "  that 
Is,  that  no  higher  duties  shall  be  charged  upon  them  than 
upon  those  of  others :  the  principle  on  which  such  treaties 
are  based,  is  generally  known  in  commerce  as  the  Reciprocity 
System. 
To  insert  at  leneth  the  more  important  commercial  treaties  Reference  to 

°  ■  works  where 

actually  subsisting  between  Great  Britain  and  other  coun-  theezisUng 
tries  would  be  impossible :  to  abridge  them  would  be  of  no  S^^'be- 
service  to  the  practitioner,  and  only  weary  the  attention  of  ot^countI2» 
the  student.     It  will  be  sufficient  to  indicate,  in  the  subjoined  a»ooUccted. 
note,  the  sources  from  which  fuller  information  may  be  de- 
rived on  this  very  interesting  and  important  subject,  (h) 

(/)  Wilson  r.  Manyatt,  8  T.  Rep.  31.  bringing  the  infonnation  down  to  the  year 

S.  C.  1  Bos.  &  Pull.  430.  1846;   the  article  **  Treaties    (Comme^ 

(g)  Bird  V.  Appleton,  8  T.  Hep.  589.  ciai) "  in  the  dictionary  is  compiled  with 

{h)  The  older  commeioiaUneatiea  down  great  care  and  abihty.    Those  who  de- 

to  the  year  1754,  will  be  found  in  the  sec-  aire  more  elaborate  information  may  be 

ond  volume  of  the  very  learned  and,  as  it  referred  to  Herstlet's  Collection  of  Tiea- 

seems  to  me,  much  nndervaiued  treatise  ties  lelating  to  Commerce  and  Navjga- 

of  Magens  00  Insurances ;  most  of  the  tion,  5  vols.  8vo.  from  18^-  to  1840 ;  and 

more  important  modem  treaties  will  be  still  more  recently  to  M 'Gregory  great 

fixind  in  M'Culloch's  Commercial  l)io>  work  on  Commercial  Statistics  and  C<ai> 

tiooary  and  the   Sopplemems  thereto  mercial  Tarifis. 
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Yoptges  and 
tmaing  illegal 
by^  the  acts  of 
trade  and  navi- 
gation, or  by 
commercial 
treaties. 

Voyages  are 
not  neoessarily 
illegal  because 
not  conducted 
according  to  the 
forms  required 
by  acts  which 
arepasf«d,not 
to  regulate  the 
general  com- 
mercial policy 
of  the  empire, 
but  for  collate- 
ral purposes. 

Thus,  not  hav- 
ing an  agree- 
ment on  Doard 
signed  by  the 
master  and  sea- 
men, as  requir- 
ed by  the  Mer- 
chant Seamen's 
Act  (5  &  6  W. 
4.  o.  19,)  does 
not  render  the 
voyage  illegal 
or  avoid  the 
policy. 

Redmond  9. 
Smith,  7  Man. 
^Gr.  4^. 
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If  the  non-com- 
plianoe  with 
the  act  involve 
unMauforthi- 
turn,  the  policy 
is  void  on  that 
ground. 

Law  V.  Hol- 
lingworth, 
7  T.  Rep.  160. 


§  266.  The  above  acts  and  treaty  regulations  all  form  part 
of  the  general  commercial  policy  of  the  empire  ;  and  it  is  on 
this  ground  that  a  violation  of  their  provisions  renders  illegal 
the  traffic  or  voyage,  and  avoids  the  insurances  which  are 
carried  on  or  e&cted  in  contravention  of  their  terms.  The 
same  consequences,  it  has  been  held,  do  not  necessarily 
follow  from  the  violation  of  acts  of  parliament,  which,  thongh 
connected  with  the  trade  and  navigation  of  the  country,  are 
yet  passed  for  a  collateral  purpose.  Thus,  the  Merchant 
Seamen's  Act,  5  &  6  W.  4.  c.  19.,  having  been  passed  mainly 
with  the  object  of  giving  merchant  seamen  a  readier  mode  of 
enforcing  their  contracts,  and  to  prevent  their  being  imposed 
upon,  it  has  been  held  that  a  voyage  is  not  illegal  (and,  con- 
sequently an  insurance  thereon  not  void)  for  want  of  an 
^agreement  (as  required  by  the  2nd  and  4th  sections  of  that 
act)  signed  by  the  master  and  seamen  or  any  of  them,  speci- 
fying what  wages  each  seaman  was  to  be  [>aid,  the  capacity 
in  which  he  was  to  act,  or  the  nature  of  the  voyage  in  which 
the  ship  was  to  be  employed,  (i) 

The  court,  after  deciding  that  the  want  of  such  an  agree- 
ment was  no  answer  to  an  action  on  the  policy,  an  the  ground 
of  illegality^  remarked  also,  in  answer  to  an  argument  of  the 
counsel,  that  neither  could  they  consider  it  a  case  of  unsea- 
worthiness, as  there  was  nothing  in  the  mere  want  of  the 
agreement  required  by  the  act  to  show  that  the  crew  was  not 
both  sufficient  and  competent,  (j) 

Where  this  is  otherwise,  the  policy  would  be  held  void  at 
all  events,  on  the  ground  of  unseaworthiness. 

Thus,  where  a  ship  was  lost  in  the  Thames,  on  her  return 
voyage,  without  having  a  pilot  on  boqrd^  as  required  by  the 
provisions  of  the  then  Pilot  Act  ^5  6.  2.  c.  20.),  the  under- 
writer was  held  discharged  from  his  liability  (/:),  on  the 
ground  that  there  is  an  implied  warranty  in  every  policy  to 
observe  the  regulations  of  an  act  of  parliament  (/) ;  or,  as  it 
was  expressed  by  Mr.  J.  Patteson,  because  the  ship,  at  the 
time  of  loss,  was  on  a  voyage  created  by  act  of  parliament. 


(t)  Redmond  v.  Smith,  7  lAan.  dE  Gr. 

ij)  Per  Tindd,  C.  J.,  7  Man.  9t  Gr. 
474,  475. 


(i)  Iaw  9.  HoUingworth,  7  T.  Rep. 
IflO. 

(/)  Per  Tindal,  C.  J.,  delivering  the 
judgment  of  the  Ezcheqaer  Chamber  in 
Sedlerv.  Dixon,  SMees.  dt  Wels.  908. 
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on  which  voyage  she  was  not  seaworthy  without  a  pi-  Vojragcsand 

,         .     .  •^    ®  ^  '^      trading  Illegal 

l0t«  \fn)  b/ the  acts  of 

Where  the  act  is  passed  for  the  regulation  of  any  general  ^uontol b^^'' 
branch  of  trade^  and  therefore  forms  part  of  our  general  com-  2^"^"***^ 
mercial  policy,  then,  although  it  may  impose  penalties  and  whire  the  act 
forfeitures  in  case  of  disobedience,  without  expressly  pro-  ^^i^^^^J^ 
viding  that  the  voyage  shall  be  illegal,  yet  the  policy  will  commercial  poi- 
nevertheless  be  void,  on  the  ground  of  the  ship's  not  being  then  fdihoi^h"' 
navigated  as  the  act  directs.  ^KST 

Thus,  where  a  particular  statute  (31  G.  3.  c.  54.  s.  7.)  JJJ^  ^^^ 
passed  for  the  regulation  of  the  slave  trade,  required  (under  ^^Pf^y]  ^^ 
*heavy  penalties  in  case  of  non-compliance)  that  the  captain  age  iiiega^  yef* 
of  every  ship  engaged  in  that  trade  should  have  a  certificate  nevlrthefe«'be 
of  previous  service  attested  by  the  owner  of  the  ship  in  which  ^^^ 
such  previous  service  was  performed,  it  was  held  that  a  pol-  7  T!°Bep.  ilSf* 
icy  on  a  ship  engaged  in  the  African  slave  trade  was  void,      *  717 
because  the  master  had  not  such  a  certificate  as  the  act  re- 
quired, (n) 

On  the  same  ground  a  voyage  was  held  to  be  illegal,  be-  Freard  v.  Daw- 
cause  the  master  had  omitted  in  the  manifest  some  pert  of  Ub!  17i.   '  ^ 
the  cargo,  though  only  used  for  dunnage  and  ballast,  con- 
trary to  the  provisions  of  26  6.  3.  c.  40.  s.  1.  which  impo- 
sed heavy  penalties  if  the  goods  did  not  agree  with  the  man- 
ifest, (o) 

Art.  3.  —  Risks  illegal  by  the  Convoy  and  other  occasiamU 
Acts,  Proclamations  of  Embargo^  Orders  in  ComicU,  Sfc. 

§  267.  During  the  great  maritime  wars  arising  out  of  the  Yown  and 
French  Revolution,  our  government  passed  two  acts,  one  in  by  the^Co^y 
1797  (p),  and  a  second,  re-enacting  the  former,  on  the  re-  ^^^^- 
newal  of  the  war,  in  1802  (^),  with  a  view  of  compeUing  all  cwSvVa^. 
ships,  oot  expresdy  excepted  in  the  act,  to  sail  with  convoy ; 
it  having  been  found  that,  owing  to  their  neglect  to  do  so,  our 
trade  and  shipping  bad  sufiered  to  a  very  considerable  ex- 
tent. 

These  acts  having  been  only  passed  to  continue  in  force 

(m)  Pel  Patteton,  J.,  in  Hdlingworth       (o)  Freud  v.  Dawion,  Mai^n  on  jj^ 
9.  Biodrick,  7  Ad.  6c  EU.  47.  171. 

(n)  Farmer  V.  Legg,  7  T.  Rep.  186.  (|»)  96  0. 3.  c.  76. 

(9)  43  O.  a  0.  d7. 
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YOTvges  and  during  the  hostilities  then  existing,  expired,  the  first  on  the 
bjr  the^cJ^y  ratification  of  the  peace  of  Amiens,  and  the  second  on  the 
^^^'  termination  of  the  war  in  1814.     As,  however,  it  is  not  im- 

prdbable  that,  in  the  event  of  a  maritime  war  with  any  of  the 
great  naval  powers,  the  same  or  similar  regulations  might  be 
re-inforced,  it  may  be  as  well  briefly  to  state  some  of  the 
principal  points  decided  oa  the  construction  of  the  late  Con- 
voy Acts. 
Their  object  The  object  of  the  enactments  was  to  prevent  any  private 

piovwl^        ^merchant  vessel,  unless  with  a  previous  license,  from  sailing 
718  *       during  hostilities  on  a  foreign  voyage,  without  convoy.     To 
this  end  every  vessel  (not  afterwards  excepted  from  the  oper- 
ation of  the  act)  was  required,  1.  Not  to  depart  from  port 
without  such  convoy  as  might  be  appointed,  (r)     2.  To  con- 
tinue with  the  convoy  during  the  whole  of  the  voyage,  or 
such  part  of  it  as  the  convoy  should  be  directed  to  aocooi- 
pany  the  ship,  (s)     3.  That  all  vessels  before  clearing  oat- 
wards,  even  though  sailing  from  their  port  of  departure  to 
the  port  where  convoy  was  appointed,  should  give  a  bond  to 
the  officers  of  the  customs  to  comply  with  the  act.  (t)     4.  Se- 
vere penalties  were  imposed  on  any  master  violating  the 
act  (li) ;  and  it  was  provided,  that  in  such  case  the  insurance 
should  be  void,  and  the  premium  not  recoverable  back,  (r) 
Ca«8  excepted      It  was,  however,  provided,  that  the  regulations  of  the  act 
caUoa  of  the      should  not  extend  —  1.     To  any  ship  not  then  required  to  be 
"^  registered.    2.  Nor  to  any  ship  having  a  license  to  sail  with- 

out convoy.  3.  Nor  to  any  ship  proceeding  with  due  dili- 
gence from  her  port  of  clearance  to  join  convoy  (the  master, 
however,  giving  the  bond  before-mentioned.)  4.  Nor  to  any 
ship  engaged  in  the  British  coasting  trade  ;  5.  or  Newfonnd- 
land  fishery ;  or,  6.  belonging  to  the  East  India  or  Hudson's 
Bay  companies.  7.  Nor  to  any  ship  sailing  from  9nyforeig% 
portj  in  case  there  should  not  be  any  convoy  appointed  for 
such  ship,  nor  any  person  at  such  foreign  port  authorized  to 
appoint  convoy  or  grant  licenses,  (w) 


Principles  on         In  construing  this  act,  the  courts  considering  it  a 
^  '^ooutraed.   penal  one,  interpreted  it  as  indulgently  as  possible  to  the 
sured. 

(r)  pS  O.  3.  c  76.  8. 1.  («)  Sect,  a 

(•)  Sect  2.  (v)  SecU  4. 

(«)  Sects.  5, 6.  (tf)  Sects.  8.  6. 
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Thas  they  held,  tha\  in  an  action  on  a  policy  it  was  to  be  ^oy«9n  and 
presumed  that  the  ship  had  complied  with  the  regulations  of  by  tSoCoawf 
the  act  till  the  contrary  was  proved  {x) ;  and  they  also  deter-  -^<^^»  ^c- 
mined  that,  in  order  to  avoid  the  policy,  the  assured  himself  Hd  to^*^^^' 
must  be  shown  to  be  privy  to  or  instrumental  in  the  ^ip's  ^^^iJjLl!^ 
^sailing  without  convoy,  so  that  if  the  policy  were  effected  by  showa. 
an  agent,  it  must  be  proved  that  &e  bad  authority  from  his  avollfake  poii- 
principal  for  the  very  purpose  of  infringing  the  act.  (y)  murtWnMetf^ 

It  was  otherwise,  however,  with  regard  to  the  want  of  a  have  been  prnry 
proper  Ucemse  authorizing  the  ship  to  sail  without  convoy  for  mental  in  ibe 
the  voyage  ;  in  these  cases  the  courts  acted  on  the  principle  ^[Lt*^*^ 
that  every  person  who  shipped  goods  on  board  a  vessel  which      *  719 
sailed  in  war  time  without  convoy,  did  it  at  his  own  peril  of  Tbe  «>««»» 

'  however,  wero 

her  having  a  sufficient  license  for  the  whole  of  the  voyage  ;  BuictMiowuit 
and  that,  consequently,  if  she  sailed  without  such  license,  all  sa/wUbout 
insurances,  even  though  on  goods  by  the  owner  thereof,  were  l^ISt'tto*^ 
void,  although  he  lived  at  a  distance  from  the  port,  had  no  ^^[^^f^ 
concern  with  the  management  oi  the  ship,  or  with  obtaining  « ^*P*^ ^*^ 
the  proper  documents,  and  supposed  and  intended  that  the  his  peril  "to  m 
ship  should  have  a  proper  license.  {%)  pmpprMcrMm, 

As  to  the  sufficiency  under  the  act,  of  a  license  to  sail  with*  ^^'^^^*^  '' 
out  convoy,  several  points  were  decided.  4  Taunt,  its. 

Thus,  it  was  held  that  a  license  to  sail  without  convoy  to  su^ScLmsy^of 
a  port  which  a  ship  had  liberty  to  touch  at  in  the  course  of  ^^^^j 

,  fl,   .  ,       .       ,  .  ,  Wainhooser. 

ber  voyage,  was  not  snfncient.  to  aulhorisce  her  to  run,  without  Cowie,4Taunt 

license  or  convoy,  for  the  residue  of  ber  voyage,  after  having 

touched  at  that  port,  (a)    Aocordnigly,  where  a  ship,  bound  ^^^f*  ^®^* 

to  Cagliari,  with  liberty  to  touch,  unload,  and  load  at  Gibral*  544 

tar,  sailed  with  a  license  to  Gitiraltar  only,  arrived  there 

and  departed  without  an  extension  of  the  license  from  the 

person  authorized  to  grant  licenses  at  Gibraltar  ;  it  was  held 

that  an  insurance  on  goods  "  from  London  to  Cagliari "  was 

void,  (b) 

An  Admiralty  license  was  obtained  under  the  Convoy  Act  Ingham  v. 
for  a  ship  to  sail  without  eonvoy,  describing  ber  a^  bound  on  ^'S^  5n. 

{x)  Thornton  9.  Lanoe,  4  Camp.  231.  Karrfi.  Rep.  290.    loffaam  «.  Agnew,  19 

(y)  HeiMlefMB  9.  Hinde^  1  Tawit.  290.  £a«,  517. 

note.    Cantairs  9.  AUnutt,  3  Camp.  497.  (a)  Wainhooat  v.  Coww,  4  Taimt. 

Ifalcaif  9.  Pluty,  4  Oaotp.  12a  178. 

{m)  Wawhoow 9. Coww, 4 Tnut ITa  (h)  Oariiy 9.  Newton,6  TaiMiL  541  2 

Dwtav  V.  N«wu»,  6  TkimL  544|  a  C.  2  Hanh.  Rep.  252. 
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a  voyage  to  GtbraUarj  wben  in  fret  she  sailed  from  heooe 
with  instrnctions  to  make  the  best  of  her  way  direct  io  Paler* 
im>j  without  touching  at  Gibraltar,  unless  ordered  in  there  by 
*any  cruisers  she  might  meet  in  passing  by  that  port ;  the 
court  held  that  this  license  was  fraudulent  and  void,  and  ooo* 
sequently,  as  the  ship  had  sailed  without  convoy,  that  it  oonld 
not  legalize  an  insurance  effected  on  goods  from  LondcNi  to 
P&lermo,  with  liberty  to  proceed  to  any  ports  to  seek  con- 
voy, &c. ;  they  accordingly  held  the  underwriters  discharged, 
althongh  the  ship  had  actually  been  driven  into  Oibraltar  by 
stress  of  weather,  against  the  master's  intentions ;  and  though 
no  convoy  was  to  be  procured  there,  nor  any  license  to  sail 
without  it.  (e) 

The  Convoy  Act,  as  we  have  seen,  exempts  from  its  opera- 
tion  all  vessels  not  requiring  to  be  registered  by  any  act  then 
in  force ;  upon  diis  exemption  it  was  decided,  that  foreign 
btdtt  sAi/w,  British  owned,  were  not  required  to  be  registered 
within  the  meaning  of  this  clause,  and  therefore  might  sail 
without  convoy  <v  license  notwithstanding  the  act.  (d) 

Upon  the  clause  exempting  from  the  operation  of  the  act 
ships  proceeding  from  their  port  of  clearance  to  join  convoy, 
it  was  decided  that  it  did  not  apply  to  the  case  of  a  ship 
which,  being  licensed  to  sail  without  convoy  on  condition  of 
carrying  a  certain  force,  cleared  out  not  only  without  the  stip- 
ulated force,  but  without  giving  such  bond  as  required  by  the 
act ;  the  court  accordingly  held  that  such  ship  was  not  pro- 
tected by  the  act  in  sailing  from  her  pcMrt  of  clearance  to  that 
where  she  expected  to  join  convoy,  (e) 

With  regard  to  the  exemption  of  ships  sailing  from  foreign 
pOTts,  where  no  convoy  was  appointed  by  the  English  gov- 
ernment, and  no  persons  authorized  by  them  to  appoint  con- 
voys and  grant  licenses ;  it  was  held,  that  in  order  to  make  out 
that  a  ship  did  not  come  within  this  exemption,  the  underwri- 
ter must  show,  not  only  that  convoy  had  been  duly  appointed 
from  the  foreign  port,  but  also  that  there  were  persons  sta- 
tioned there  legally  authorized  by  the  Admiralty  to  appoint 
convoy  or  to  grant  licenses.  (/) 

*  With  regard  to  what  amounted  to  a  sailing  with  convoy 

(«)  Ingham  «.  Agnew,  15  Eait,  517.  (e)  Hinddey  9.  WflHon,  3  tvaaiL  ISL 

{d)  Umg  V.  Duii;  and  Loiig9.  BoHoo,       (/)  IVAguihirv.  Tobfa,  Hok'k  N.  Pr. 
8  fio6.  at  PuU.  209.  Bcl>.  186.    Wake  v.  AMy,  4  Tinint  48& 
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under  the  act,  the  courts  were  mainly  governed  in  their  de-  '^J^V?^s^  "^ 
ctsiona  by  analogy  to  those  which  had  taken  place  on  the  hyxheOMWf 
ecmstruction  of  a  warranty  to  sail  with  convoy.  Actn,  &o. 

Thus,  it  was  decided,  that  a  ship  could  not  sail  with  convoy  to  amouat  u>  a 
under  the  act  unless  she  sailed  with  convoy  for  the  DOfOge^  ^m'^ek 
or  for  such  partx>f  it  as  the  convoy  was  appointed  to  go  {g) ;  tbeCk»vo)r 
but  where  she  had  once  sailed  with  convoy  for  the  voyage,  cohen  v. 
and  was  afterwards  driven  back  to  her  port  of  clearance  os  {^1^^940. 
any  other  port,  and  proceeded  thence  on  her  voyage  a  second  Iam  v.  gio- 
time,  without  convoy,  this   was  held  no  violatioa   of  the  ^^'     ^^ 
ael/(A) 

For  further  information,  however,  on  this  point,  the  reader 
Hiust  be  referred  to  the  section  which  treats  of  the  constriio« 
tion  of  the  warranty  to  sail  with  convoy,  (t) 

§  268«  An  insurance  on  any  subject  for  a  voyage  or  trad-  inminuoei  00 
ing,  contravening  the  terms  of  occasional  acts  of  parliament  by  oocMioiua 
is  vend,  although  the  act  contain  no  clause  specially  avoid-  ^^^l^v^ 

inff  it.  though  Mioh 

^      *  acts  contaiii  no 

Thus,  where  during  the  first  Amerioan  war  an  act  was  special  ciaiue 

of  avo^dsAOA. 

passed  expressly  prohibiting  all  trading  with  the  [Nrovince  of  jotuuoa  r.  Sow 

New  York  except  in  provisions  for  the  use  of  the  British  ibrcea,  ^  i^oo^-  894. 

and  then  only  provided  a  license  were  produced  authorizing 

their  export ;   an  insurance  effiected  00  unlicensed  goods  on 

board  a  British  ship  intended  for  the  New  York  market,  was 

bekL  illegal  and  void  under  this  statute,  although  the  com* 

mander  of  the  forces  had  by  proclamation  (unauthoriased, 

however,  by  the  statute,)  allowed  the  entry  into  New  York 

of  sueh  Unlicensed  goods  (j)  •  722 

Where,  during  the  oontinuanoe  of  our  last  great  maritime  Wherathen. 
war,  an  act  had  been  passed  empowering  his  Marjesty  to  pro^  vai  mmmt 


hibit  the*  exportation  of  all  fiaoa/  stores  unihatd  a  Uoeneej  ^^wStSU 
and  an  order  of  council  was  accordingly  made,  in  which  such  ^j^^^^fgi^ 
^exportation  was  prohibited  under  penalty  of  forfeiting  the  5"lSS?,^u^ 
goods  themselves  and  treble  their  value ;  it  was  held  that  a  theraaaoripe- 
policy  effected  "  on  goods  to  be  thereafter  specified  "  for  an  dficatjon   '^ 
outward  voyage,  was  rendered  wholly  vend  by  the  assured's  ^^Mwa»or 

(g)  Cohen  «.  Hinckley,  1  Tavnt.  248.        (J)  JohMoo  v.  Sntlon,  Doofl.  354. 
(A)  Laing  v.  Glover,  5  Taunt.  40.  Tbs  not  wa»  IS  0. 3,  o.  9^  (1775). 

(«)  Pmt  U.  Cha|>.  III.  On  Expieai  War- 
imntiM^  —  Wamatf  to  anil  with  OoMoy. 
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Tome*  and  includiag  in  the  specifiostioD  afterwarda  made  ap  by  fakn, 

by^eCaavof  flome  goodc^  the  exportation  of  which  was  prohibited  by  thia 

^*^^'  order  in  council,  he  hairing  obtained  no  tieeme  to  authorise 

"^^^  their  exportation,  (t)i 

b^ mL'.*''^      Lord  Ellenboroogh  in  this  case  declared,  that,  although 

oesMsiiDdthe  the  prohibited  goods  formed  an  exceedingly  small  portion  of 

entire.  the  whole  Venture,  yet,  as  the  whole  was  sought  to  be  (>over- 

2  Caffip!'8i.  ^  by  <^®  entire  coatract  of  insurance,  such  contract  was  en- 


tirely vitiated :   ^'  I  have  no  scales,''  said  his  iordsbipy  **  to 

weigh  degrees  of  illegality."  {I)  * 
^^^^  *-  So  where  part  of  the  cargo  was  legal,  but  the  residue, 

12 Sotiidoa.     though  legal  was  intended  to  cover  an  illegal  design,  and  the 

whole  was  insured  in  one  policy,  his  judgment  was  to  the 

same  effect,  (m) 
But  where  a  u*       In  these  cascs  no  license  at  all  had  been  procured  for  the 
obtaiDed  for  the  exportation  of  the  prohibited  goods,  and  all  were  insured  nn- 
M^^atioa  of    ^j^  ^^^  policy :   where,  however,  such  license  had  been  ob- 

u^oiiMmii  ^°^  by  ^be  assured,  and  other  prohibited  goods,  not  the 
"^^^IrtdSf*^  property  of  the  assured,  and  not  covered  by  the  policy,  bad 
Uoensed  goods,  beeu'put  ou  board  the  ship  without  a  license,  the  Court  of 
of  the  nme^^  Common  Pleas  held,  that  the  policy  upon  the  licensed  goods 
ered^y'tbe^^*  was  Hot  vitiated  by  the  fact  of  such  other  unlicensed  goods 
SrtoSrf*2[i"  h^^  put  on  board,  (n) 

■ame  ship.  If  a  license  have  been  obtained  for  part  of  a  cargo  insured 

AiiDutt,  '*  under  one  entire  policy,  the  insurance  will  not  be  wholly 
^*"fV '^  avoided  by  the  fact,  that  more  prohibited  goods  are  on  board 
licenae,  having  than  the  licensc  authorizes,  but  it  will  be  good  as  to  thoee  pro* 
to  export  a  iim-  hibitcd  goods  wbich  are  protected  by  the  lioense,  and  void  as  lo 
^^l^^^^the  residue:  thus,  where  British  merchants  who  owned  and 
900^  the  aa-  «bad  insured  generally  a  mixed  cargo,  obtained  a  license  to 
mora,  the  msar>  CKport  150  barreb  of  gunpowder,  instead  of  which  they  in- 
Sitousbat oniy  suted  300 :  Chief  J.  Gibbs  held,  that  the  insurance  was  illegal 
Kdr^.  Andral   ^^'^  -^  ^  ^^®  ^^  barrels  of  the  exceasy  but  might  be  sup- 

ade,  6  TaiuK.  , 

490.  {k)  Parkin  v.Dick,  2  Camp.  22.  S.  C.        (m)  Gordon  v.  Vaugfian,  12  East,  302. 

723  *        n  Rast,  502.  («)  PiescheU  v.  AUnuti,  4  Tbuni.  792. 

(/)  2  Camp.  289. 


>  See  the  remarks  of  Mr.  Jiutioe  Stoiy  upon  this  ease  and  dnctriiie,  m  Clark  «. 
Protectioo  Ina.  Co.  1  Story,  C.C.  109. 

*  A  policy  <^  iaaaraace  »  mM  diTJ8ible,aoaa  to  begood  in  part  and  bad  m  part.  H; 
at  its  inception,  it  is  founded  in  any  illegality,  iitowfaich  one  only  of  (he  owners  parli. 
cipated,itisutt«riy  voidastoail.    Clark  9.  ProlecCiOQ  Im.  Co.  1  Sloiy,  C.  a  IMi 
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ported  both  as  to  siieh  part  of  the  cargo  as  required  no  V'cmifet  md 
Ueense,  and  alao  as  to  the  150  barrels,  for  which  the  license  by  thfcJnvor 
was  obtained,  (o)    Lord  EUenborough  declared  his  adhesion  ^^^  ^^* 
to  the  same  dootrine,  in  a  Nisi  Prius  case  on  the  ground 
that  it  would  be  very  dangerous,  if  the  introduction  of  a 
single -article^  not  specified  in  the  order,  w.ere  to  vacate  the 
Ueense  altc^etber.  (p)^ 

In  a  later  case,  before  Lord  Tenterden  in  the  King's  Bench,  2||||jf°|^^ 
an  ittfarmalUy  to  the  fmxie  of  obtaining  a  license  for  export-  mode  or  proemw 
log  gunpowder,  was  held  to  vitiate  the  entire  insurance  on  a  vitatM  the  ea- 
general  cargo,  all  belonging  to  the  same  owner,  and  of  which  ^tdUthT^oods 
the  gunpowder  exported  under  such  informal  license  formed  beioDgingtothe 

**      *  ■  same  owner, 

part,  {q)     The  ground  of  this  decision  was,  that  the  inform*  whether  requir- 
ality  in  question  rendered  th^  license  wholly  void,  so  that  the  ^«ed  or  not 
case  stood  on  the  same  ground  as  though  no  license  at  all  had  BHtteli^  4  b.  ^ 
been  procured,  and  therefore  fell  within  the  genera]  principle  ^^'  ^^' 
established  in  the  case  of  Parkin  v.  Dick. 
The  following  curious  case  affords  a  good  illustration  of  Where  wariike 

^r  ^      ^    ^        \.«ii.  ..«■         ,  .1,        t      Stores  taken  out 

the  extent  to  which  this  principle  has  been  carried  by  the  bv  a  British 
English  courts:  — A  British  ship  had  been  permitted  to  take  ^L""^^/ 
out  a  cargo  of  arms  and  gunpowder,  on  giving  a  bond,  as  ^'JI^a'JJ^TO^ 
required  by  law  (r),  that  the  same  should  be  expended  in  "^?)* '^'PP^ 
trade  on  the  coast  of  Africa,  where  she  was  bound.     An  American  ves- 
American  ship,  in  pursuance  of  a  previous  agreement,  made  ^n  m^andT 
before  she  sailed,  met  her  in  the  river  Congo,  in  order  to  take  ^^^^  ^^ 
the  arms  and  gunpowdar  out  of  her  there,  and  carry  them  to  ^  America— 

.  .  T  1  .  •  .  .  this  insurance 

America.    In  order  to  protect  this  enterprise,  an  insurance  was  held  void. 
was  effected  on  the  American  ship,  "at  and  from  the  river  vice.d'nuuiL 
Congo  to  Charlestown : "  it  was  held  that  thii  insurance  was  ^^ 
illegal  and  void,  on  the  ground  that  the  American  ship  was 

(o)  Keir  v.  Andraade,  6  Taunt.  496.    2       (q)  Camelo  v.  Britten,  4  B.  &  AM.  18C 
MkrdiaU*s  Rep.  196.  (r)  33  O.  3,  c.  2,  a.  4. 

ip)  Bmlerv.  ABnntt,  1  9laik»283. 


>  Where  a  ship  was  insured  on  a  voyage  to  Liverpool,  and  took  on  board  in  the 
port  of  New  Orleans,  as  and  for  a  part  of  her  eqaipment,  a  chain  cable  smuggled  by 
another  vessel,  and  was  lost  upon  the  voyage  to  Liverpool,  by  the  perils  of  the  seas,  it 
was  held,  by  Mr.  Juetioe  Stoiy,  that  she  was  not  subjected  to  a  forfeiture  in  rem,  but 
that  the  masler  was  perMxiaHy  liable  to  the  pecuniary  penalties  prescribed  by  law 
therefor,  and  that  the  underwriters  were  liable  for  a  total  loss  on  the  policy.  Clark  v. 
Protection  Ins.  Ck>.  1  Story,  C.  C.  109;  and  he  also  held  in  the  same  case,  that  the 
insoimnoe  on  the  chain  cable  vras  good ;  the  title  being  in  the  owner  of  the  vessel,  and 
the  iOegalily  not  attaching  to  the  voyage,  on  which  it  was  naed. 

61  • 
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Tmges  ud  at  the  Twer  CtmgOj  in  order  to  violate  the  laws  of  ^ke  ^anmitni 

by  t^^CcATOf  where  the  coniraei  of  insurance  was  made^  and  sought  to  be 

^^'*^- enforced,  {s) 

724  *  In  the  following  cade  a  voyage  was  held  legal,  became  jiia- 

iSof  arow©  ^^  ^y  *^  object,  thoagh  contravening  the  strict  terms  of  an 

a  meritorioo^  order  in  council :  ^-  Goods  were  insured  on  a  voyage  "  from 

legal,  tbou^  in  London  to  Heltnsberg,  (a  Swedish  port,)  the  Sound,  and 

^HmoSattii  Copenhagen^   all  or  either:''   the  ship  sailed   under   fabe 


^^IJ^IU^  ^        clearances  for  the  Swedish  port,  but  with  a  real  destination 

i^bou,iiE«rt,  for  Copenhagen,  all  intercourse  with  whi<di  place  was  strictly 

prohibited  by  certain  orders  in  coundl  then  in  force ;    as, 

however;  it  was  proved  to  the  satisfaction  of  the  jury,  that  the 

real  object  of  the  venture  was  to  carry  provisions  to  ike  Brit* 

ish  armamentj  then  supposed  to  be  at  Co]>enbagen,  and  not  to 

defeat  the  order  in  council  by  trading  with  the  enemy :  the 

court  held  that  the  voyage  was  not  illegal ;  they  also  held 

IWnff  out       that,  though  the  taking  out  a  clearance  for  a  place  to  which  it 

subjects  to  pen-  was  uot  intended  to  go,  subjected  the  party  to  a  penalty, 

Aotmake  tbe     Under  the  Stat.  13  &  14  Car.  2.  c.  11.  s.  3.,  yet  there  was 

voyage  iUegai.    nothing  in  the  act,  on  the  principle  already  referred  to,  to 

make  the  voyage  illegal,  (t) 
Toyagesinoon-  The  sovereign  power  of  every  government  has  in  time  of 
emb«m^i^d  ^^^r  &  clear  right  to  establish,  by  proclamation  or  otherwise, 
gwemroMi^aro  *"  embargo  on  all  ships  in  any  port  of  his  dominions ;  all 
S^^and^  insurances,  therefore,  efFecled  on  any  ships,  whether  the  pro- 
on  void.  perty  of  foreigners  or  subjects,  which  sail  in  contravtotion  of 

aSumsiul  'puk  ^"^^  embargo,  are  illegal  and  Void.     Thus  where  the  British 
3QSi  8ih^       government  in  time  of  war  had  laid  an  embargo  on  all  ships 

sailing  with  provisions  from  any  port  in  Ireland,  an  insurance 
effected  on  a  neutral  (Venetian)  ship,  in  contravention  of  soch 
embargO|  was  on  this  ground  held  void,  (u) 

(«)  Gibson  v.  Service,  5  Taant  433.    1       <()  Atldneoii  v.  Abbot,  1  Camp.  535. 
lfanhaU'8  Bep.  119.  &  C.  Qibsoa  v.  Mair,    S,  C.  11  Eaat,  135.  ^ 

Jbid.  30.  (u)  Delmada  v,  Motteoz,  Paik  on  Ins. 

S05.8tJied. 
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^BCT.  in.  Insurances  an  Voyages  or  Traffic  illegal  by  ike      '^  725 
Laws  of  War  J  as  they  affect  BdligerenU, 

Akt.  1.  Insurances  to  protect  Trading  with  the  Enemy  and 

on  Enemy^s  Property. 

^  269.  The  object  of  every  belligerent  state  in  time  of  war  in«»«noe8  to 
18  to  inflict  on  the  enemy  all  the  mischief,  and  deprive  him  of  with  the  enemjr, 
all  the  advantage  which  the  law  of  nations  wiU  permit.  propnt^!'^™^ 

As  one  of  the  main  soarces  of  wealth  and  strength  to  every  XiT 


insurancet 


mercantile  state  consists  in  its  maritime  commerce,  the  law  of  ^^'^f^he 
nations  permits  each  belligerent  to  endeavor,  by  every  effort,  eyemy,  in  time 
to  impede  and  annihilate  such  commerce,  by  destroying  or. 
making  prize  of  all  ships  and  merchandise,  by  means  of  which 
it  is  in  the  coarse  of  being  carried  on  ;  and,  upon  the  same 
principles,  the  municipal  or  common  law  of  every  state 
declares  aU  insurances  to  be  void,  by  which  such  ships  or 
merchandise  are  sought  to  be  protected. 

We  have  elsewhere  had  occasion  to  advert  to  the  course  of  An  insonmcet 
decisions  by  which  our  courts  established  that  insurances  by  oTeaemiesare 
or  on  behalf  of  aUen  enemies  were  wholly  illegal  and  void.  ^    ^  ^^' 
We  have  seen  it  progressively  decided  that  alien  enemies 
could  not  sue  on  such  contracts  in  our  courts,  either  by  them- 
selves or  their  agents  (t;) ;  that  such  insurances  were  in  them- 
selves illegd,  and,  therefore,  that  although  effected  before  the 
breaking  out  of  hostiUties,  yet  they  could  not  protect  an  alien 
enemy  against  the  consequences  of  British  capture  after  war 
bad  broken  out  (w) ;  that  no  action,  consequently,  could  be 
maintained  upon  them  in  respect  of  such  loss,  or  any  other 
that  had  taken  place  during  hostilities,  even  after  the  restora- 
tion of  peace  (x) ;  although,  supposing  both  the  policy  to 
have  been  effected  and  the  loss  to  have  accrued  before  the 
commencement  of  hostilities,  the  right  of  the  alien  enemy  to 
^ue  upon  such  policy  was  only  suspended  during  the  con-      •  726 
tinuance  of  war,  and  would  revive  upon  its  close,  (y) 

(9)  BmiMkm  v.  Nesbitt,  6  T.  Bep.  23.  19L    Bniidoo  v.  Cvriiag,  4  Eul,  410. 

BriBlow  V.  Towers,  ibid  35.  Ounte  v.  Le  Mcrarier,  iUd.  407. 

(w)  Foftado  V.  Rogers,  3  Hot.  Sc  PoB.  (y)   Flisdt  v.  Waters,*  Id  Eut,  906. 

191.  Herman  9.  Kingston,  3  Camp.  158.    Bol* 

(«)  Fiirtado  V.  Bog«n»  3  Bos.  &  Putt.  Voa  9.  Dobrae,  2  Camp.  162. 
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laMnmoes  to  In  the  decisions  just  referred  to,  the  insurance  was  generally 
wfthSe^*^,  effected  by,  or  on  behalf  of,  €Uien  enemies^  to  protect  their 
5I!?p2!tr"*™^'*  P'op«J^y  during  war  from  liability  to  British  capture  or  other 
iDsarmooet  d^  casualties :  in  these  we  are  now  to  consider,  the  design  was^to 
Snhc*inSe*  P'^^®^^  ^^^  interest  of  British  sub/ectSy  during  war,  in  trade 
of  British  sub-  carried  on  with  the  enemy  without  the  king's  license.  The 
eanwd  on  with  question,  therefore,  involved  in  them  was,  whether  trading 
loffwwwithr^  ^ith  the  enemy  during  war,  without  license,  was  illegal  in 

2II>^^  "  B"*"»l>  subjects. 

illegal  and  void.      The  question  came  before  the  courts  of  common  law  in  the 

IV^t*  M    Hail 

8  T.  Bepw  548.  casc  of  an  insurance  effected  by,  and  for,  a  British  sobject  in 
time  of  war,  to  protect  his  interest  in  goods  purchased  by  his 
agent  of  an  enemy  in  the  enemy's  country,  and  shipped  thenoe 
for  England  without  a  license. 

The  Court  of  Common  Pleas  decided  that  this  insncanoe 
was  legal  (z) ;  bnt  the  Court  of  lijng's  Bench,  after  two  arga* 
mentB,  first  by  common  lawyers,  and  afterwards  by  civilians^ 
and  on  the  maturest  deliberation,  unanimously  held,,  that  such 
insurance  was  wholly  illegal  and  void*  (a) 

This  case,  and  that  of  the  Hoop,  decided  by.  Lord  StoweU 
in  the  Admiralty  Court  shortly  before  it,  have  established,  on 
a  basis  which  has  never  since  been  shaken,  the  rule,  that  all 
tradmg  carried  (m  by  the  sulgects  of  this  anmtry  in 
tDithoui  a  license^  with  the  subjecU  to  the  country ^  or  by  means 
of  the  property  of  tha  enemy^  is  wholly  illegal ;  ^  and  all  ouiir- 
ance  to  protect  such  trading  absohUely  vcid.^ 
A  British  sub-  As,  howcvcr,  according  to  principles  more  fully  developed 
iTtaiiciWin    in  a  former  part  of  this  treatise  (6),  a  British  subject  domiciled 

a  neutral  8tate| 

huaU the  privi-      (^j  Bell  v,  Gitocm,  1  Bos.  dt Pufl.  345.  (6)  Part  L  Chap.  IV.  SecsL  11.  Art. 2 

^^ofneu-  (a)  Potts  V.  Bell,  8  T.  Bep.  filS.  pp.  108, 103.  * 

Bell  v\  Beid, 

1114tSel.728.   ■ 

1  See  The  Julia,  8  Cranch,  181. 

s  It  has  been  held,  that  a  party  whose  property  has  beea  seised  by  the  enemy,  or 
by  persons  with  whom  trade  is  interdicted,  may  lawfully  take  such  ^oods  as  are  pvea 
him  in  exchange.  Trade  with  France  and  its  dependencies  being  interdicted,  a  ship 
was  driven  by  stress  of  weather  into  port  St  FVan^ois  in  St.  Domingo,  a  FVencb  port, 
where  a  part  of  the  cargo  was  seiKd  by  the  puhUc  ofBcera^  who  foriiade  the  eoqxnta- 
tion  of  the  rest,  but  gave  the  captain  leave  to  exchange  it  for  the  produce  of  the 
island.  It  was  held,  that  the  goods  obtained  in  exchange  might  be  insured.  Jeaks  v. 
Hallett,  lCatnes,R.  60 ;  1  Gainer  Caa.  Err.  4S.  Aod  Chief  Jostioe  Marshall  said,  in 
deUvering  the  (^>inioa  of  the  oourt,  that  even  if  an  actual  and  general  war  had  exisied 
between  this  country  and  Franoe,  **  this  would  not  have  been  deemed  such  a  tnflks 
vrith  the  enemy  as  wwild  vitiate  the  poUt^  upon  the  new  cargo.*'  HaOett  v.  JeokBi 
3  Cranoh,  210. 
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in  a  foreiga  ooontry  becomes,  for  all  commercial  purpoeeSy  innnBOM  to 
the  subject  of  the  foreign  state,  it  follows,  and  has,  on  mor6  ¥^ibeeD«i^, 
than  one  occasion,  been  so  decided  in  our  jurisprudence,  that  ^^^^^^^* 
^  the  country  where  he  is  so  domiciled  be  a  neutral  state  j  he      *727 
may  legally  trade  even  with  the  enemies  of  this  country,  and  wflion  «. 
protect  such  trading  by  a  policy  effected  here,  (c)    He  may,  giTEpI  3i. 
also,  under  similar  circumstances,  effect  a  policy  on  trading 
carried  on  in  a  ¥^y  which  would  be  illegal  for  a  British  sub- 
ject, but  is  legalized  by  treaty  for  the  subjeets  of  the  neutral 
country  in  which  he  is  domiciled,  (d) 

We  have  seen  elsewhere  (e)  that  if  a  neutral  or  a  British 
subject  continue  in  time  of  war  to  keep  up  a  trading  estab- 
lishment in  a  hostile  state,  all  his  property  connected  with 
such  hostile  firm  is  liaUe  to  British  seizure  as  enemy's  prop- 
erty. (/)  There  seems  no  doubt  that  all  insurances  effected 
here  in  time  of  war  by  a  British  subject  to  protect  such  prop- 
erty, would  be  held  wholly  illegal  and  void* 

Where  the  underwriter  intends  to  raise  the  objection  that  The  objection 
the  insurance  is  void,  because  effected  to  cover  a  trading  with  withthe^aemy 
the  enemy,  he  must  take  such  objection  in  the  first  instance :  S  ull^*£if^ 
for,  if  there  be  a  verdict  against  him,  the  courts  will  not  f^*^'^- 
grant  him  a  new  trial  in  order  to  avoid  the  contract  on  this 
ground,  (g-) 

AsT.  2.  Insurances  on  Voyages  and  trading  Adventures  to 

hostile  Ports. 

^  270.  All  unlicensed  trading  by  British  subjects,  during  insureDces  on 
war,  with  the  subjects,  or  to  the  territories^  of  the  enemy,  be-  JndiSgJ^ea- 
ing,  as  we  have  seen,  illegal,  it  follows,  as  a  general  rule,  that  jSJu/"  '***^ 
all  insurances  wiU  be  void  which  are  designed  to  pcotect  voy-  au  msunmoM 
ages  or  trading  to  hostile  ports.  ^  voyag»  to 

In  order,  however,  to  avoid  a  policy  on  this  ground,  it  an,  gvneniijr 
must  be  clearly  made  out,  not  only  that  the  port  into  which  ^     ' 
the  ship  sails  is  hostile,  but  also,  that  she  was  bound  with  a  ^^^^  ^^Swu 

to  have  been 
sailing  with  a 

(e)  The  Danados,  oitod  in  4  Rob.  Adm.  heUo.    f  The  Dot  Hermaoos,  2  Wheaton  d^^ti^alT 

Bep.  253.    Bell  v.  Beid,  and  Bell  v,  Bui-  Bep.  76.  time  of  k 

ler,  1  Maule  &  Sel.  726.  (e)  Ante,  vol  I  pp.  104  - 107. 

{d^  Wiboo  V.  Mairyatt,  8  T  Rep.  31.       (/)  The  Vigilantia,  1  Rob.  Rep.  1.  The 

Thii  does  not  apply  to  thoee  sabgecta  who  Portland,  3  Bob.  Bep.  41. 
migrate  into  the  neutral  country, /o^anie       (g)  Qui  v.  Mmob,  1 T.  Bep.  S4« 
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n    distinct  hostile  destinaticMi  at  the  time  of  lossw    Thus,  h  has 
uuting  adTen-    *beeM  held  that  a  pcriiey  <*  to  any  port  or  ports  m  the  BaiUe^ 


wra  to  hoMjie    ^^  legal,  thoBgh  some  of  tiKMe  ports  were  hostile  to  this 

'     Y2Q* —  country,  and  no  license  had  been  obtained  ;  for  non  constat^ 

and  the  evidence  did  not  riiow  that  the  ship,  when  captured, 

was  sailing  with  a  ixed  destination  for  a  hogtUe  Baltic 

port  (k) 

So,  a  policy  of  insiiraace  is  not  vitiated  by  its  oontaioing 

a  liberty  for  the  ship  to  {Nroceed  to  aay  pert  in  a  padicttlar 

sea,  in  which  there  are  both  hostile  and  neutral  ports,  nnleas 

it  can  be  shewn  that  it  was  intended  the  ship  riiould,  in  fiict, 

sail  to  one  of  the  former,  (i)  ^ 

An  insaranoe         Aithouirh  an  insurance  on  ffoods.  the  property  of  a  neatral, 

dei^ered  for  a    to  a  port  occopied  by  the  enemy,  wonkl,  as  it  seems,  be  void ; 

neutral  port  is    7^  ^^  insurance  on  such  goods  to  a  friendly  or  neutral  port, 

^,I?tfj^    there  lo  be  delivered  for  the  neutral,  would  be  vaHd,  though 

cause  toe  neo-  '  '  o 

trai  ii  at  tbe      the  neutral  himself  miffht  be  resident  in  the  port  of  hostile 

tjme  reatdeot  in  o  & 

aportofbofltila  OCCnpatlon.  {j  ) 

ISvaSejrv*  During  the  unexampled  circnmstaaces  of  the  last  vrar, 

i^^mp.^6.  when  Napoleon,  by  the  Berlin  and  Milan  decrees,  endeav- 

During  the  last  ored  to  excludc  English  commerce  from  all  the  ports  of  the 

neoeaaary  tod^  Continent,  our  courts  were  frequently  called  upon  to  de<9de 

hSrtile  wioo-  ^  ^o  the  hostile  or  non-hostile  character  of  ports  which  were 

to^f^TOTto^  occupied  by  the  arms,  or  coerced  by  the  power,  of  the  con- 

capiedb^tbe  queror  wbo  asfHred,  and  almost  attained,  to  an  uoiversal 

forcea  of  Napo-  -_ 

leon.  empire  over  Europe. 

Our  courts  were  naturally  desirous  not  to  defeat  any  con- 


(A)  Wright  V.  Welbie,  1  Chitt  49.  S.  aon  v.  Greaves,  2  Taant.  344,  BlackiMim 

P.  Anon.  ibid.    See  also,  as  to  insorance  v.  Thompson,  3  Camp.  61. 

to  any  port  or.ports  m  the  Mkod  of  St.  (i)  Mailer  9.  Thonpson, 3  Cusp.  610^ 

Domingo,  when  partly  in  possession  of  the  per  Lord  Ellenboroogh. 

French,  partly  of  Bling  Christopbe,  John-  {j)  Bromley  o.  Hesenltine,  1  Camp.  7BL 


1  But  in  tbe  case  of  a  polioy  on  a  Toyage  from  Boston  to  a  port  of  dischaige  in 
Europe,  "  no  exception  to  be  taicen  on  account  of  ports  interdicted  by  the  laws  of  the 
United  States,*'  some  of  the  European  ports  being  so  interdicted,  and  others  not,  and 
the  vessel  sailed  for  a  French  port,  which  whs  among  those  interdicted,  ft  was 
decided,  that  the  assured  could  not  cover  his  interest,  and  that  the  policy  was  void. 
Russell  V.  De  Grand,  15  Mass.  35.  So  a  policy  on  a  cargo  imported  from  a  fore^ 
port,  with  which  intercourse  is  prohibited  by  the  law  of  the  place  where  tbe  faisoranoe 
is  eilected,  is  void.  United  States  t;.  The  Paul  Sherman,  1  Peter^  (S.  C.)  96.  If  the 
trade  be  illegal,  it  defeats  the  policy  on  the  ship,  as  well  as  that  on  the  cargo.  Grey 
9.  Sims,  3  Wash.  C.  C.  276. 
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tracts  made  to  protect  British  trade  with  porta  so  situated^  inrannoMOB 
where  they  could  possibly  be  upheld  in  coroplianoe  with  the  tndiDg  advea^ 
known  rules  of  the  law  of  nations.     "  It  belongs,"  they  said,  |SIS.***  ******** 
**  to  every  state  to  pronounce  upon  the  continuance  either  of  Principles  oa 
amity,  hostility,  or  neutrality,  as  between  itself  and  every  ^u^p|^lceed- 
oiher  state ;  and  although  the  government  of  any  port  thus  b^'TJIJS'cji^ 
occupied  by  the  enemy's  forces,  may,  in  compliance  with  his  ^'^^  ^ 
^wishes,  and  in  furtherance  of  his  policy,  have  taken  mea-  Beifi  m!  & 
sures  against  this  country  which  would  justify  us  in  treating  ^^'^^' 
such,  government  as  hostile,  yet  we  are  not  bound  to  take  up 
even  a  just  ground  of  offence ;  but,  if  we  deem  it  expedient, 
in  consideration  of  the  convulsed  state  of  European  commerce, 
may  overlook  the  provocation,  and,  instead  of  enforcing 
against  the  coerced  government  the  rigors  of  war,  prefer  to 
maintain  our  ancient  commercial  relations  of  amity  and 
peace."  (k) 


The  principle,  accordingly,  upon  which  our  courts  acted  Such  pots 
with  respect  to  such  ports,  was  to  treat  them  as  neutral,  and,  ed  as  neumi 


where  qo  BriU 


m 


consequently,  all  trading  to  them  as  legal,  in  all  cases  where  j^h  order 
they  still  preserved  the  forms  of  an  independent  neutral  gov-  3JU^i||^^ 
ernment,  though  the  enemy  might  have  such  a  body  of  troops  ^^»  «°^  whero 
stationed  there  as  effectively  to  exercise  the  real  powers  of  served  tbefonM 

.^.»»«^;.^4«  of  an  indepeod- 

SOVereignty.  ent  neutral  gov* 

Thns,  where  it  appeared,  that  although  the  island  of  Corfu  [b^^ii. 
was  in  the  occupation  of  an  overwhelming  Russian  force,  pif^l^aDoveiw 

■^  o  '   wbelniing  foroo 

yet  the  flag  of  the  Ionian  republic  still  flew  from  its  ports,  of  the  eDemy. 
and  the  republican  government  still  continued  to  appoint  a  xbMiwoD,*'* 
port  admiral  and  receive  consuls  from  foreign  states,  Lord  ^  ^^p-  ^^ 
Ellenborough  held  that  Corfu  was  neutral,  sjMte  of  the  hostile 
occupation,  (l) 

So,  in  the  year  1811,  when  our  commerce  was  totally  ex*  MaOerv. 
eluded  from  the  ports  of  Prussia,  under  the  Berlin  decree,  and  2  Ciump!lBio. 
no  diplomatic  intercourse  subsisted  between  the  two  states, 
Lord  Ellenborough  decided  that,  as  no  acts  of  open  hostility 
had  passed  between  them,  Prussia  was  not  to  be  considered 
in  a  state  of  war  with  this  country,  and,  therefore,  that  an  in- 
surance effected  on  the  property  of  a  British  subject  shipped 
hence  for  a  Prussian  port,  was  not  illegal,  (m) 

(i)  See  tlw  elaborate  judgment  of  Lord       (i)  Pwiekben  v.  Thomprnm,  1  Camp. 
RUenbonNigfaiiiHagedoni9.Bell,llIaiile   489. 
dB  SeL  450, 460.  (e»)  Midler  e.  Tbompeiw,  3  Camp.  610. 
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Innmiioeioa 
▼ojragesaiid 
Inding  adveo- 
turei  to  botide 
ports. 

730* 

Hagedorn  V. 
Bel.  450. 


Whenever,  by 
otdefs  in  oouB- 
oil,  Bay  ports 
in  theooloatal 
oroUier  posses- 
sioas  of  toe  ene- 
my were  dedar- 
ea  non-hosUIe, 
they  were,  of 
coarse,  regard- 
ed so  by  oar 

COOlti. 

Johnson  9. 
Greaves, 
2  Taunt.  344. 


During  the  period  that  Hamburgh  was  in  the  military 
occupation  of  Davoust  with  an  overwheiming  French  force, 
^but  while  the  senate  of  Hambargh  still  continued  in  the  full 
exercise  of  sovereign  civil  authority,  an  insurance  was  effected 
in  this  country  on  goods,  the  property  of  certain  persons  domi- 
ciled at  Hamburgh,  and  shipped  from  London  for  a  Baltic 
risk,  under  a  license  to  cover  British  and  neural  trade.  The 
question  was,  whether  the  parties  interested,  being  domiciled 
at  Hamburgh,  were  neutrals,  so  as  to  protect  the  tradii^  on- 
der  this  license,  and  give  validity  to  the  insurance  effected  on 
it.  Lord  EUenborough  and  the  Court  of  King's  Bench  held 
that  they  were ;  for  Hamburgh  having  stiU  the  forms  of  her 
own  government  must  be  regarded  as  a  neutral  .port,  though 
under  hostile  occupation,  and  had  not  been  declared  other- 
wise by  any  orders  in  council  subsisting  when  the  risk  attached 
under  the  policy,  (n) 

It  always  belongs  to  the  government  of  the  country  to  de- 
termine in  what  relation  any  other  country  stands  towards  it ; 
wherever,  therefore,  our  government,  in  the  course  of  the  last 
war,  by  order  in  council,  proclamation,  or  other  act  of  su- 
preme authority,  declared  any  ports  in  the  colonial  or  other 
possessions  <tf  the  enemy  not  to  be  hostile,  or  when  such  order, 
&c.,  though  issued  for  another  purpose,  contained  a  recog- 
nition that  there  were  such  non-hostile  ports,  a  trading  with 
such  ports,  though  not  direcdy  sanctioned  or  permitted  by  the 
order,  was  held  to  be  legal  without  a  license,  and  insuraneea 
effected  to  protect  such  trading  were  upheld  as  valid.  This 
principle  was  illustrated  by  decisions  of  the  courts  with  regard 
to  those  ports  in  the  island  of  St»  Domingo  in  possession  of 
King  Christophe,  then  in  a  state  of  rebellion  against  our  ene- 
mies the  French ;  and  it  was  held  on  more  than  one  occasion, 
that  trading  between  this  country  and  such  pcnrts  was 
without  any  license,  (o) 


(«)  Hagedom  v.  Bell,  1  Maule  dt  Set    Bhddiom  v.  Tbompeon,  3  Camp.  61.  See 
450.  also  the  case  of  Atkinson  v.  Abbott,  11 

(o)  Johnson  «.  Greaves,  2  Taunt.  344.    East,  139^  dsics,  p.  795. 
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*Art.  3.  Of  lacenses  to  trade  tiHih  the  Enemy  or  to  hostile         *  731 

Ports.^ 

§  271.     The  executive  power  of  the  state,  being  the  sole  2[cte^wUh*ito 

and  supreme  arbiter  of  all  questions  relating  to  peace  and  enemy  or  to 

war,  may  grant  to  any  such  of  its  subjects  as  it  pleases,  any  ^'  ^  p*^^- — 

privilege  or  license  to  trade  with  the  enemy,  or  to  hostile  power  of  the 

ports,  on  any  terms  and  for  any  period  that  may  appear  ex-  u^^*!^^*^^ 

During  the  last  war,  when  Napoleon  endeavored  to  para-  erwise  be  un- 
lyze  our  commerce  by  closing  all  the  ports  of  the  Continent  xheiioeiuiog 
against  us,  it  became  necessary  on  our  parts  to  legalize  a  vast  j^^*^^^  ^ 
nomber  of  mercantile  enterprises,  which  would  otherwise 
have  been  held  illegal  on  the  strict  principlles  of  the  lex  belli* 
The  mode  in  which,  this  was  effected  was  by  licenses  granted 
by  the  authority  of  the  king  in  council,  giving  permission  to 
carry  on  various  branches  of  trade  with  the  different  Europeaa 
ports,  which  were  either  comprised  in  the  dominions  or  oc- 
cupied by  the  arms  of  the  enemy.  As  the  tendency  of 
Napoleon's  system  was  to  throw  a  vast  proportion  of  the 
carrying  trade  of  Europe  into  our  hands,  while  the  policy  of 
our  government  was  to  encourage  such  trade  by  every  means 
in  their  power,  the  number  of  such  licenses  became  very 
great,  and  the  decisions  of  the  English  courts  upon  them 
proportionably  numerous. 

It  may  reasonably  be  hoped  that  such  a  state  of  things  as  Not  likdy  to 

reoor. 


>  An  American  veMel|  boand  to  •  neutral  port  during  the  war  between  the  United 
Slatea  and  Great  Britain,  had  on  board  a  British  license.  Thii  was  held  not  sufficient 
to  avoid  the  policy  of  insurance  on  the  voyage,  although  the  having  or  using  such 
licenses  was  unlawful  under  a  statute  of  the  United  Stales.  Mr.  Chief  Justioe  Par- 
ker said,—**  This  is  a  case  of  an  endeavor  to  trade  with  a  neutral  nation,  in  spite  of 
the  enemy.  The  license,  instead  of  increasing,  would,  if  used,  have  diminished  the 
risk  of  capture ;  and  even  if  the  parties  had  incurred  a  penalty  for  poseesbiug  the 
paper,  still  the  voyage  was  left  untainted,  and  the  contract  of  insurance  valid."  Hay- 
ward  9.  Blake,  12  Mass.  176,  179.  See  also  Perkins  v.  N.  Eng.  M.  Ins.  Co.  12 
Mass.  214;  Bulkley  v,  IX;rby  Fishing  Co.  1  Conn.  S71.  But  other  cases  seem  to 
favor  a  diflerent  doctrine.  The  Julia,  8  Cranch,  181;  The  Hiram,  1  Wheat  440; 
The  Ariadne,  2  Wheat.  143.  The  Sopreme  Court  of  the  United  Sutes  viras  of  opin- 
km,  that  "  the  mere  sailing  under  an  enemy's  license,  constituted  of  itself  an  act  of 
illegality.*'  The  Ariadne,  2  Wheat.  143.  An  agreement  that  a  ship  should  have  one 
of  these  licenses  on  board,  was  beM  in  New  York  to  be  illegal  and  void,  and  so  was 
a  polksy,  warranting  the  ship  to  have  such  a  Ik'enae.  Ogden  «.  Barker,  18  John.  87 ; 
Cok)uhoun  «.  N.  York  Fireman's  Ins.  Co.  16  John.  303. 
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or  KeeMM  to    gftTc  tme  to  the  Uoeonng  system  will  not  reeor  in  Europe,  at 
OTto      all  evenU  in  oar  day ;  with  the  disase  of  the  system  iVxU  the 


puft 


.  cases  decided  upon  it  have  ceased  to  be  of  any  immediate 
^ScS.^  pfo^f^^ical imporkmee;  bnt  as  it  may  be  conwdered  desirable 
to  possess  the  means  of  refening  to  them,  the  f<^wing  som- 
mary  of  the  principal  pcmits  and  distinctions  whidi  they 
established  is  tdken  without  ahenUioo  from  the  treatise  of 
llr.  Marshall ; — 

A  license  to  a  BfitiA  subject, ''  on  hdialf  of  himself  and 
others,"  will  legalize  the  exportation  of  a  BriUsk  cargo,  eon- 
signed  to  an  alien  enemy  at  a  hostile  port,  whether  it  be  the 
738*  ^joint  property  of  BrUUk  subjects  and  alien  enemies  (p),  or 
the  s(de  property  of,  and  expc»ted  by,  alien  enemies,  {q)  And 
the  ca^o  may  be  insured  against  seisare  by  the  govemment 
of  such  enemy's  country,  (r) 

A  license  to  export,  granted  to  A.  ^^  and  other  BrMsk  mer- 
chants,'' is  good,  though  A.  be  only  the  agent  oi  the  BntUk 
merchants  really  interested  {$)  :  but  to  ^ititle  the  latter  to  the 
benefit  of  it,  they  must  connect  themselTes  with  it,  either  by 
showing  that  they  were  the  persons  for  whom  it  was  intended, 
or  by  proving  agency,  {i)  And  where  an  alien  enemy,  who 
had  been  rending  here  by  permission,  obtained  a  license  in 
this  form,  but  not  till  after  his  license  to  reside  had  expired, 
and  he  had  quitted  this  eooatry,  the  exportation  was  not  pro- 
tected, and  the  insurance  of  it  was  void,  (u)  If  the  party 
interested  be  falsely  described  in  the  license,  as  ^^  A.  B.  of 
Landonj^*  when,  in  fiict  be  resides  elsewhere,  the  license  is 
vitiated,  (v) 

A  license  to  a  British  subject,  for  a  particular  ship  to  go 


(p)  Feisev.  BeU,4TBant.  4.    DeTas-  trading,  virtually  as  an  adopted 

tec  V.  Taylor,  ibid.  233.  aubject,  and  that  his  ezpreaa  privity  to  the 

{q)   FUndt  9.  Scott,  5  TaunL  674,  in  advene  acts  of  the  Britiafa  government, 

which  the  Exchequer  Chamber  reversed  supenedes  the  participatioa  which,  gen- 

the  judgment  of  the  King's  Bench  in  this  erally  speaking,  a  foreign  subject  (aoooid- 

case,  (15  East,  SO,)  and  also  in  that  oi  ing  to  the  cases  of  Touteng  v.  Rubbaid,  3 

F1indt9.Crockatt,(ibid.  S22,)andofMeQ-  B.  &  P.  291,  and  Conway  v.  Gray,  10 

nett  V.  Bonbam  (ibid.  477.)     See  also  East,  536)  is  presumed  to  have  intheadt 

Scbnaconeg  v.  Andrewes,  5  Taunt.  716,  of  his  native  oountry. 

and  Bazett  v.  Meyer,  ibid.  824  («)  RawUnson  v.  Jansen,  62  East,  233. 

(f)  5  Taunt.  674.  824.    Usparicba  «.  (<)  Bariow  v,  M'lntoah,  12  East,  31L 

NoUe,  13  East,  332.    See  Laid  EUenbor.  Busk  v.  Bell,  16  East,  3. 

ough's  judgment  in  that  case,  in  which  his  (»)  Waiing  «.  Scolt,  4  Tannt.  G05. 

lofdsh^  says,  that  the  penoQ  Uoensed  is  (p)  Klingeiiderv.  Bond,  14  East,  484. 
to  be  regarded,  Av  the  puipose  of  tha 
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to  a  hostOe  country,  will  protect  m  cargo  purchaeed  in  Eng*  Of  UoeoMt  to 
landj  on  account  of,  and  conaigned  to,  an  alien  enemy  in  the  enemy  or  to 
hostile  country,  {w)  ho^ia^pot^M. 

If  a  license  to  export  contain  a  condition,  preoedent  to  the 
protection  of  the  voyage,  as  that  the  exportation  shall  be 
^teade  by  a  given  day  (x),  or  that  it  shall  consist  <A  a  certain      *  733 
proportion  of  BriHsh  manufactures  (p)j  there  must  be  a  sub* 
stantial  compliance  with  the  terms  of  the  condition* 

A  license  to  British  subjects,  to  import  a  cargo  from  an  ^^  ^ 
enemy^s  country,  will  protect  the  property  of  other  BriHsh 
subjects,  not  named,  though  some  of  them  be  resident  in  an 
enemy's  country  (if)^  or  evan  of  aliea  enemies,  (a) 

So,  the  goods  oi  alien  enemies  may  be  impcnrted  under  a 
license  to  /.  iSl,  ^*  on  behalf  of  British  merchants,"  for  a  ship 
not  named,  provided  the  insured  can  legally  connect  himself 
with  it  (6)  ;  but  a  license  to  A.  B.  "  on  behalf  of  himself  and 
other  British  or  neutral  merchants,"  to  import  a  cargo  from 
an  enemy's  port,  in  any  vessel  except  JVcticA,  will  not  legalize 
a  policy  on  the  enemy's  ship^  vnthont  evidence  to  show  that 
the  goods  belonged  to  British  or  neutral  merchants  (c)  ; 
though,  with  such  evidence,  a  ship,  partly  owned  by  a  person 
domiciled  in  the  enemy's  country,  would  be  protected*  (d) 

An  insurance  on  licensed  goods  is  not  vitiated  by  goods, 
not  licensed,  being  imported,  or  •exported,  in  the  same  ves- 
sel, {e)  1 

A  license  to  an  alien  enemy,  to  bring  a  cargo  into  I^ktnd^ 


(w)  HuOman  v.  Whitmore,  3  ISanle  &  (e)  Hagedorn  v.  Raid,  3  Camp.  377. 

Sel.  337.    4  Camp.  111.    Aknort  aH  the  Oiigg  9.  Sbott,  4  Camp.  330. 

caaea  oa  thia  aubjeot  weie  here  cited.  {dj  Hagedorn  a.  Beid,  1  Maale  9k  SeL 

See  also  Backer  «.  Analey,  5  Maule  dc  (S67.    See  further  aa  to  the  conatmclioa 

Sel.  25.  S.  P.  of  Uoensea  to  import,  Le  Chemtnant  9. 

(jr)    WaUama  n.   Maiaball,  6  TMnt.  Peanon,  4  l^nnt.  9S7,     Slanifath  v. 

300.     3  Manball'a  B«p.  62.   .See  alio  Coomb^  5  TaunU  726.    Butler  «.  AUnutt, 

8.  C.  7  Taunt.  473.    1  Moore,  168,  Tul-  1  Stark.  223. 

took  V.  Boyd,  ibid.  {e)  Pieachell  v.  AUnntt,  4  Taunt  709. 


(y)  Gordon  «.  Vaogfaan,  13  Eaat,  303.  a.  Keir  v.  Andraade,  6  Taunt  406.    3  yUt- 

[z)  Fayle  «.  BoufdUkn,  3  Taunt  546.  ahall's  Bep.  106.    See  the  oaae  of  the 

(a)  Morgan  «.  Oawald,  3  Taunt.  554.  Qode   Hoop,  Edwarda'a  Caaea  on  Li- 

Bobtnaon  v.  Touray,  1  Maule  dc  Sel.  317.  ccniea,  6,  and  the  Jonge  Clara,  ibid.  48. 

{6)    Bobinaon  v.   Morrii,  5  Taunt  See  also  Hagedorn  v.  Baxett,  3  Maule  9k 

730.  Sel.  100,  aoo.  and  the  oaaea  then  cited. 


>  SeeClaik  V.  Protection  Int.  Co.  1  Story,  C.  C.  100, 138^  130. 
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Of  licenses  to 
tfwle  witblhe 
enecny  or  to 
hostile  ports. 

DuraUonof 
Uoenses. 


734» 


Proof  of  K- 
oenses  which 
are  lost. 


from  the  enemy's  conotry  in  an  enemy's  ship,  does  not  ^ititle 
him  to  remain  here,  or  to  sne  upon  a  policy.  (/) 

Great  liberality  of  construction  has  prevailed  with  respect 
to  the  duration  of  licenses;  so  that  if  the  Toyage,  from  some 
unavoidable  accident,  be  delayed  beyond  the  period  for  which 
^he  license  was  granted,  or  even  be  not  commenced  till  after 
that  period,  it  will  still  be  protected  {g) ;  <<  for  the  license 
operates  as  a  remission  of  the  king's  rights  of  war,  till  the 
adventure  is  completed,  and  so  preserves  the  legality  of  the 
pdicy."  (h)  In  such  case,  however,  it  shoiild«be  proved  that 
no  nnneoessary  delay  has  taken  place,  (i) 

Where  the  license  is  lost,,  that  fact  must  be  proved  ;  and 
examined  copies  of  the  license,  preserved  in  the  Secretary  of 
State's  office,  and  of  the  order  in  council  on  which  it  was 
granted,  will  be  sufficient  evidence,  without  producing  those 
documents  themselves,  {j) 


SsoT.  IV.   Insurances  on  Voyages  or  Traffic  illegal  by  Ike 
Lanos  of  Nations^  as  they  affed  Neutrals. 

Abt.  1.   Of  NeutraHiy  generally. 


Of  nentrslity 
generally. 

Definitioo  of  a 
neutral  state. 


It  belongs  to 
every  bellige- 
rent state  to 
pronounoe  on 
the  oontinuanoe 
of  amity,  hps* 
tility,  or  neu- 
trality with  any 
other  state. 


§  272.  A  neutral  state  is  •one  which,  on  the  tweaking  out 
of  war  between  any  two  or  more  powers,  continues  in  a  state 
of  peace,  and  wholly  abstains  from  taking  any  part  in  the  hos- 
tilities of  the  belligerents,  (k) 

Such  is  the  definition  generally  given  of  neutrality  by  the 
writers  upon  public  law ;  the  state  of  neutrality,  in  their 
view  of  it,  rather  imports  the  duty  which  a  neutral  owes  to 
the  belligerents,  than  the  relative  situation  in  which  either  of 
the  belligerents  may  choose  to  place  the  neutral  state :  but 
it  must  not  be  forgotten  that  it  belongs  to  every  state  to 
pronounce  upon  the  continuation  either  of  amity,  hostility. 


(/)  Boulton  V,  Dobree,  2  Camp.  163. 

(g)  Groning  v.  Crockett,  3  Camp.  83. 
Schroeder  r.  Vaux,  15  East,  53.  Effurth 
9.  Smith,  5  Taant.  329.  See  also  Mor- 
gan 9.  Oswald,  3  Taunt.  554. 

(A)  Per  Lord  Ellenborough,  3  Camp.  83. 

(»)  Freeland  v.  Walker,  4  Taunt.  47& 
Leevin  v,  Coimao,  ibid.  483.  a. 


(f)  Per  Lord  Ellenborough  in  Eyre  v. 
Palsgrave,  2  Camp.  605.  See  also  Rhind 
V.  Wilkinson,  2  Taunt.  237.  Hagedom 
V.  Reid,  3  Camp.  379.  Kensington  «. 
Inglia,  8  East,  273. 

{k)  Azuni,  Dritto  Maritimo  deO*  Europe, 
part  a.  cap.  i.  art  2.  vol.  ii.  pp.  11  - 18.  ed. 
1797. 
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or  neutrality  as  between  itself  and  any  other  state;  and  ^^J^^'*'^^ 
consequently  there  is  no  doubt  that  either  belligerent  may 


.  i»       ,  .  «  Aod  such  belli" 

continue  for  his  own  purposes  to  treat  any  state  as  neutral  gerent  may,  for 
*long  after  such  state  has  ceased  to  observe  towards  him  a  l^^'^S^ 
strictly  neutral  conduct ;  nations  are  not  bound  to  take  up  JJ^t*2«t«"* 
every  cause  of  just  offence,  nor  are  they  t>f  necessity  to  be  under  ooerckn 

g,  c  ^  "**  enemy  as 

considered  as  hostile  to  each  other,  if  there  be  a  sort  of  oon-  neutral,  long 
donation  on  the  one  side,  for  the  purpose  of  continuing  com-  cefuled*to  ob.^ 
merce  with  the  other,  who  has  given  just  cause  of  offence ;  JJ^VrtricSy* 
and  the  term  neutrality  in  a  more  enlarged  sense,  may  be  neutral  oon- 
extended  to  signify  this  kind  of  permitted  relation  between      « i^gg 
any  two  states,  after  the  right  to  its  continuance  has  been  for* 
feited  by  one  of  them.  (I) 

Bearing  in  mind  this  principle,  which,  as  we  have  seen,  or  the  pnndmi 
was  frequently  acted  upon  by  this  country  as  m  necessary  bya^teof 
measure  of  commercial  self-defence  during  the  cou^e  of  tbe  »«^''^- 
last  war,  we  shall  find  that  the  following  are  some  of  the 
roost  important  of  the  duties  of  neutrality,  the  infringement 
of  which  renders  neutral  voyages  and  neutral  trading  illegal, 
and  consequently  avoids  insurances  designed  to  protect  them. 

1.  A  neutral  state  must  not,  during  the  continuance  of  hos- 
tili^ties,  furnbh  either  belligerent  with  warlike  stores  and  other 
articles  which  are  directly  ancillary  to  warlike  purposes,  and 
wliich  are  generally  denominated  cofUraband  of  war  ;  hence 
the  rule,  that  insurances  effected  in  this  country  to  protect 
contraband  neutral  trading  with  tbe  enemy,  are  illegal  and 
void. 

2.  Neutral  states  must  not  engage  in  voyages  or  carry  on 
traffic  in  violation  of  blockades  established  by  a  belligerent 
state ;  such  voyages  are,  within  certain  limitations,  illegal, 
and  insurances  to  protect  them  are  void. 

3.  Neutral  states  must  not  in  time  of  vrar,  engage  in  the 
privileged  colonial  or  coasting  trade  of  the  enemy,  which  in 
time  of  peace  was  not  open  to  them,  but  solely  confined  to 
the  subjects  of  the  enemy  state. 

4.  All  neutral  ships  are  liable  in  time  of  war  to  be  searched 
by  belligerent  cruisers^  in  order  to  ascertain  whether  they  are 
carrying  on  any  traffic  prohibited  by  the  laws  of  war. 


(0  See  the  judgmeiit  of  Lord  EUenboMogb  ia  Hagedom  v.  Bell,  1  lUale  *  SeL 
4d9. 

62* 
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Of  MatraKtr         5.  Enemy's  goods  are  not  protected  from  seizure  by  beiag 

^'^^""^' carried  in  neutral  ships,  but  so  to  carry  them  is  no  violatioa 

736  *       *o(  neutrality,  and  imposes  no  forfeiture  on  the  rest  of  the 
▼enture  belonging  to  other  owners. 

We  will  consider  briefly  the  consequences  of  some  of  the 
more  important  breaches  of  neutral  duty,  as  far  as  they  bear 
on  the  validity  of  contracts  of  marine  insurance. 

Art.  2.  Insurances  an  ArUdes  Contraband  of  War. 

inmrMMM  on  §  273.  The  first  and  most  important  restriction  om  the 
b!u^^^S!^  trade  of  neutrals,  is  that  which  prohibits  them  from  supply- 
Neutrab  miut    iog  either  belligerent  with  articles  which  are  contraband  of 

either  tellige.      ^®'' 

i«nt  with  ooa-        The  natural  question  then  is,  what  articles  of  commerce 

trabaud  of  war.  ,     f.  ^ 

are  contraband  of  war  ? 
What  aiticiM         Grotiiis,  in  a  classification  which  has  been  adopted  ever 
oTwa^J^iMe?.  since  his  time,  divided  all  articles  of  commerce  with  reference 
fioauon  of  GitK  ^  ^jjj^  subject  into  three  classes. 

1.  Materials  ready  wrought  up  for  the  immediate  purposes 
of  war,  as  arms  and  ammunition,  which  are  of  use  in  war 
only,  (m) 

2.  Articles  of  luxury. 

3.  Raw  materials  which  may  be  wrought  up  for  the  pur- 
poses of  war,  as  sail  cloth,  timber,  pitch,  sulphur,  money, 
provisions,  ships,  &c«  which  are  of  use  both  in  war  and  peace 
and  hence  frequently  termed  articles  ancipitis  usus.  (n) 

With  regard  to  the  two  former  classes,  there  never  has 

been  any  doubt ;  the  instrumenia  beUt^  which  form  the  first 

class,  have  always  been  held  contraband  of  war ;  and  the 

articles  of  mere  luxury  never,  (o). 

What  articles,        It  IS  with  regard  to  the  second  class,  or  articles  ancipUis 

VnS^onSUSk  *ti5us,  that  the  great  uncertainty  has  prevailed  ;  neutral  states 

^  ^« «       having  uniformly  contended  in  regard  to  these  articles  for 

(«)  See  also  Asoni,  Oggetti  cbe  posK>-  not  send  my  enemy  ^aU  or  jtih«r  to  pay 

no  immediatamente  servire  per  la  guerre,  his  forces  with,  but  I  would  allow  him  to 

Dritto  Marittimo.  chap.  iii.  art.  2.  voL  iL  have  Mkt  or  mar6le§  at  his  pleasure :  he 

p.  181.  ed.  1797.  should  not  import  soidien  or  arwu,  but 

(»)  Grotins,  De  Jure  Belli,  Ub.  iii.  c.  1.  h^ffbotu  or  mutual  insifumemta  as  many 

•ecu  y.  4  1.  as  he  pleased :  I  would  refuse  him  vtmeU 

(e)  Seneca  thus  fllustrates  what  are  of  war,  but  not  pUamn  fodku  or  Mau 

meant  by  articles  of  luxury:  —  " I  would  bargm.    Cited  by  Oroiius,  ibid. 
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freedom  of  commerce,  while  belligerents  have  insisted  on  the  insurances  on 

.  articles  oontm- 

ngor  of  war.  band  of  war. 


Azuni,  in  his  celebrated  treatise  on  the  Maritime  Law  of  This  is 


partly 
by  intc 


settled  by  inter- 


trea- 


Europe,  has  collected  and  commented  on  the  various  and  ^^odJ 
conflicting  provisions  of  the  different  treaties  and  conventions  ^^* 
which  form  the  positive  law.  of  Europe  upon  this  subject, 
from  the  earliest  periods  of  General  European  history  down 
to  the  commencement  of  the  great  French  war  of  the  Revo- 
lution, (p) 

In  the  year  1780,  and  again  in  1801,  the  northern  powers,  ci«<nB  oT  tbe 

.*,  •  J  .,.      armed  oentrali- 

a  great  portion  of  whose  neutral  export  trade  consisted  m  tyori7&o,asto 
timber,  hemp,  iron,  and  other  articles  ancipUis  usus^  united  usl^"^^ 
into  a  confederation  headed  by  Russia,  and  called  the  con- 
federation of  the  armed  neutrality ;  the  object  of  which  was, 
to  enforce  by  arms  the  rights  of  neutral  trade,  and  to  insist, 
amongst  other  things,  that  no  articles  should  be  deemed  con- 
traband of  war  except  those  only  which  were  actually  wrought 
up  into  the  form  of  instruments  of  offensive  or  defensive 
warfare,  and  required  no  further  process  to  fit  them  for  being 
80  used,  (q) 

These  claims,  however,  were  strenuously  resisted  by  Eng- 
land, and  the  powers  who  had  asserted,  were  soon  con- 
strained, by  our  overwhelming  naval  supericnrity,  to  abandon 
them,  (r) 

In  the  course  of  the  furious  war  which  raged  between  P?^*^  ^^n 
France  and  this  country,  with  brief  intervals,  from  1792  to  as  to  the  con- 
1814,  questions  of  contraband  were  continually  brought  be*  ofarticiaT'^ 
fore  the  Prize  Court  of  Admiralty,  then  presided  over  by  our  ^*'  ^**^' 
greatest  master  of  international  law ;  and  it  is  from  the  *judg-  *  738 
ments  then  pronounced,  that  the  English  lawyer  must  princi- 
pally learn  what  articles  ancipitis  usus  are  contraband  of  war, 
and  what  are  not,  except  in  so  far  as  particular  treaties  or 
conventions  may  have  introduced  an  exception  in  respect  to 
any  one  of  them. 

(p)  AxuDJ,  Dritto  ISarittimo,  chap.  ii.  The  principles  of  the  armed  confederacy 

art.  5.  were  abandoned  in  1793  by  the  naval 

(q)  Azuni,  Dritto  Marittimo,  chap.  ii.  powers  of  Europe ;  in  1801  they  were 

art  d,  vol.  ii.  pp.  ISl,  137,  ed.  1797.  attempted  to  be  revived,  but  the  attempt 

(r)  The  powers  that  acceded  to  the  aimed  was  immediately '  repressed  by  England, 

neutrality  in  1780,  were  Russia,  Sweden,  and  in  the  course  of  that  year  finally  aban. 

Denmark,  Prussia,  Holland,  France,  Spain,  doned.    1  Kent's  Comm.  (Ah  ed.)  126, 

Portugal,  Naples,  and  tbe  United  States.  127. 
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inmranoat  on        The  great  general  principle  to  be  borne  in  mind  in  oonoec* 

band  of  war.'  tion  with  this  objcct  is,  that  these  articles,  andpUis  usuSf  may 

The  freat  qute-  be  cithcT  Contraband  or  not,  according  to  the  particular  ob- 

o^?anB  aiti-   J^^  fo'  wbich  they  are  destined ;  the  main  question  is,  were 

^'do^ned ?  ^®y  intended y?ir  the  ardinarp  uses  ofHfe,ar  were  thejf  gong 

The  ^^^JJ^til  y;iiii  a  highly  probable  destmaUon  for  mUiiary  use  ?  If  the  for- 

quettioa  is  the    mcr,  thcv  are  not  contraband  ;  if  the  latter,  they  are.    The 

port  to  ihiek     bcst  practical  test  of  this  question  is  the  nature  of  the  port  t» 

<Vy  «» •»^-     which  they  are  sent :  if  the  port  be  a  general  commercial  one, 

it  is  presumed  the  articles  are  going  for  civil  me,  though 

occasionally  a  ship  of  war  may  be  constructed  in  that  port; 

but  if  the  great  predominating  character  of  the  port,  like  Brest 

in  France,  on  Portsmouth  in  England,  be  that  g!  a  port  of 

naval  equipment,  it  will  be  presumed  that  the  articles  were 

going  for  military  use,  though  it  is  possible  they  migbt  have 

been  applied  to  civil  consumption,  (s) 

Eaameretioii  of      Shws.  fnovol  stores.  Umber,  and  all  other  materiab  whidi 

aiiioies  held  to  .  ' 

be  cootraband    scrvc  directly  for  the  purposes  of  ship  building,  are  now  geo- 
^"^'  erally  held  to  be  contraband  of  war,  unless  excepted  by  par- 

ticular treaties,  {t) 

Sail-'Chth  is  held  to  be  universally  contraband,  even  when 
destined  to  ports  of  mere  mercantile  naval  equipment,  (v) 
Thllow  was  in  the  same  case  held  not  to  be  contraband  unle» 
destined  for  a  port,  such  as  Brest,  of  mere  hostile  eqaqp- 
ment.  (t;)  Cordage  is,  generally  speaking,  contraband ;  and 
so  are  anchors  and  all  other  armamenia  navis*  (w)  Su^Jur 
739  •  *iand  saltpetre  as  being  main  ingredients  o[  gunpowder,  have 
been  almost  invariably  regarded  as  contraband,  and  woe 
admitted  to  be  so  even  by  the  terms  of  the  armed  neo- 
trality.  (x)  3br,  pUchj  and  Aatip,  were  held  contraband  by 
our  courts  of  admiralty  in  the  last  war.  (y)  ^ 


(«)  The  Jonge  Margaretha,  1  Rob.  Rep.  in  ship  bailding  being  declared  contralsaBi. 

190.  SeealsoTheMeptunu8,3Rob.AdiiL  See  aJso  Vatteli  liv.  iii.  e.  7,  f  11^ 
Rep.  108.  (»)  The  Nq;>tunn8»  3  Rob.  Rep.  lOa 

(I)  See  Ratberfo(th*t  Ina.  hi),  i.  c.  d.       (v)  Ibid. 
In  the  ooramercial  treat/  between  Eng-       (w)  Jooge  Maigaretha  1  Rob.  Aept  13. 
land  and  the  United  States,  ▲.  d.  1794,  an       (x)  Azuni,  del  Driito  Mariitinio^ 

exception  is  made  in  favor  of  unwiought  IL  art.  S.  vol.  iL  pp.  137, 138.  ed.  1797. 
iron  and  firphinks,  all  other  materials  used       (y)  The  Maria,  1  Rob.  Rep.  2^. 


1  See  Abbott,  Shipp.  (6th  Am.  ed.)  347,  in 
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Pramsionsj  generally  speaking,  are  not  contraband,  espe-  insoranceson 
cially  if  they  are  the  produce  of  the  country  which  exports  band  of  war. ' 
them,  unless  they  are  directly  sent  for  the  supply  of  a  military 
force,  or  in  relief  of  besieged  or  Uockaded  places*  (z)  In  the 
last  war  with  France,  the  national  convention  by  a  law  of  9th 
May,  1793,  decreed  that  neutral  vessels  laden  with  provisions 
destined  to  an  enemy's  port  should  be  arrested  and  carried 
into  France ;  and  England,  by  way  of  reprisals,  on  the  8th 
of  June,  1793,  ordered  a  similar  detention  of  all  the  neutral 
vessels  going  to  France  and  laden  with  com,  tnealj  orjlaur.  (a) 
The  law  of  nations  in  relation  to  this  subject  was  declared  by 
Sir  W«  Scott  to  be,  that  provisions  are  not  generally  contra- 
band, but  may  become  so  under  circumstances  arising  out  of 
the  particular  situation  of  the  war,  or  the  condition  of  the 
parties  engaged  in  it.  {b) 

Contraband  articles  are  said  to  be  of  an  infectious  nature,  (^xitrebeiid  is 

'   of  an  iiuectiout 

SO  as  to  contaminate  the  whole  cargo  belonging  to  the  same  nature;  <.  e.n 
owners ;  by  which  figurative  language  is  meant,  that  all  the  gaiitv  ail  the 
merchandise  which  the  same  owner  may  have  embarked  in  Seeing  to tiie 
the  same  ship,  is  rendered  liable  to  seizure  and  confiscation  """^  owner. 
by  his  having  on  board  articles  of  contraband.    This  conse- 
quence, however,  does  not,  except  in  aggravated  cases,  extend 
to  the  ship,  unless  she  also  belongs  to  the  owner  of  the  goods. 
In  ordinary  cases  the  only  loss  sustained  by  the  shipowner 
from  having  contraband  articles  on  board,  is  the  loss  of  freight 
and  expenses.    If,  however,  the  ship  and  goods  are  downed       *  740 
by  the  same  person,  or  if  the  contraband  articles  are  sought 
to  be  protected  by  a  false  destination  or  false  papers,  the  con- 
tagion of  the  contraband  will  extend  to  the  whole  of  the  ship 
and  all  the  cargo  belonging  to  the  same  owner,  which  will 
both  be  subject  to  confiscation,  (c)  ^ 

{x)  1  Kent's  Comm.  (5ih  ed.)  135,  col*  The  Jonge  Tobias,  ibid.  277.  The  Frank- 

lecting  tlie  authorities.  lin,  3  Rob.  Rep.  217.    The  Edward,  4 

(a)  In  the  case  of  The  Jonge  Margare-  Rd.   Rep.  601.     The  Ranger,  6  Rob. 

tha,  1  Rub.  Rep.  KSO.  Rep.    129.     These  casea  establish  the 

(6)  1  Kent's  Comin.  (5th  ed.)  137.  The  rule  as  stated  in  the  text ;  of  coufbc  this 

courts  of  the  United  States  have  ver/ gen-  rule  is  liable  to  modification  by  treaties, 

erally  adopted  the  principles  and  followed  Thus,  in  the  commercial  treaties  of  the 

the  decisions  of  Lord  Stowell  on  questions  United  States  with  the  new  republics  of 

of  prize,  coutraband,  &a  South  America,  it  is  stipulated  that  con- 

(c)  The  Suidt  Embden,  1  Rob.  Rep.  23.  traband  articles  shall  not  affect  the  rest  of 

1  Abbott,  Shipp.  (6th  Am.  ed.)  347, 348,  in  notes. 
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immatxMcn  All  iiisiirances  on  articles  contraband  of  war  are  wholly 

bud  of  war.  Toid  and  incapable  of  being  enforced  in  the  ooarts  of  the 

AH  ii»mDoa~  belligeretU  country,  (d) 

of  mnir^voLi  1^9  bowever,  effected  by  or  for  neutrald  and  songfat  to  be 

^h^^^  enforced  in  tbe  court  of  a  neutral  state,  the  case  would  be 


fereediotbe      different,  for  it  is  not  deemed  unlawful  in  a  neutral  by  hiB 

eooiisorUie 

bdiigereat        own  government  to  be  engaged  in  a  contraband  trade.    The 
^M^ia  the     Contraband  articles,  indeed,  are  liable  to  seizure  and  oonfis- 
^^u^*  B^^  cation  at  the  hands  of  the  enemy  ;  but  the  neutral  is  never 
"^         punished  by  his  own  sovereign  for  his  contraband  shipments. 
The  insurance,  therefore,  by  a  neutral  of  articles  contraband 
of  war  being  per  ee  a  vaKd  contract,  may  be  enforced  in  the 
courts  of  the  neutral  country,  provided  the  nature  of  the  trade 
and  of  the  goods  woe  dUdesed  to  the  underwriter,  or  provided 
there  be  just  ground,  from  the  circumstances  of  the  trade  or 
otherwise,  to  presume  that  he  was  duly  informed  thereof,  {e) 
CoQtoaiMiid  Contraband  trade,  in  the  proper  sense  of  the  word,  can  only 

proper  aeiMe,  be  carried  on  by  neutrals  in  time  of  war :  hence,  where  a  chuse 
hedcn\/^  Contained  in  the  commercial  treaty  between  this  country  and 
tnbtsiMMe/  Portugal  of  1810,  excepted  from  the  reciprocal  liberty  of 
commerce  announced  by  the  treaty  all  arUdes  contraband  of 
wary  this  was  held  to  apply  only  to  importation  in  time  of 
war;  and  a  policy  effected  in  this  country  on  arms  and  am- 
munition exported  from  Oreat  Britain  to  Madeira  in  the 
dominions  of  Portugal  in  time  <^  peace,  was  held  valid  not- 
withstanding the  clause.  (/) 

tbe  eaiso  or  the  vetsel,  Imt  ahafl  be  left  named  ia  tbe  policy.    Howiand  t.  Ccn- 

free  to  tbe  owners.    X  Kent's  Comm.  (5th  monwealth  Ins.  Co.  Antbon.  N.  P.  26. 

ed.)  143.  In  an  action  on  an  open  pdicy  upon  t 

{d)  Manball  on  Ins.  7d.    See  GHbson  caiigo,  it  appeared,  that  the  vesiel  sod 

V.  Service,  5  Taunt.  433.    X  Marshall's  caigo  bad  been  condemned  on  acoonnt  of 

Rep.  119.  contraband  trade,  but  that  neither  the  ss* 

(«)  3  Kent's  Comm.   (5lh   ed.)  267.  sured  nor  the  insurers  knew  of  the  coi- 

^  Pond  9.  Smith,  4  Conn.  397.    Seton  o.  trebend  articles  being  on  board.    The 

Low,  1  John.  Cas.  1.    Jobel  v.  Rhine-  case  was  not  affected  by  any  lepresenta- 

lander,  2  John.  Cas.  120,  487.    Richard-  tion  or  warranty  of  neutrality ;  and,  it  ap- 

Bon  V,  Maine  F.  &  M.  Ins.  Co.  6  Mass.  peering  that  the  interest  of  tin  assoied 

102.  The  Santissima  Trinidada,  7  Wheat  greatly  exceeded  the  amount  insured,  the 

340.    Gray  v.  Sims,  3  Wash.  C.  C.  276.  assured  was  held   entitled   to   recover. 

Bowue  V.  Shaw,  1  Caines,   489.     De  Baltimore  Ins.  Co.  e.  Taylor,  3  Hair.  & 

Peyster  v.  Gardner,  1  Caines,  492.    The  John.  198.  ^    ' 

insurer  assumes  the  contraband  risk,  when  (/)  Wilbrahamv.  Wartnaby,  1  Uoyd 

the  contraband    articles  are   expressly  &  Wels.  144. 
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carried  on  in  violation  of  BlockadCj  Sfc. 

§  274.  It  is  an  invariable  principle  of  the  law  of  nations,  lomranceson 
that  if  a  neutral  violates  a  blockade  by  carrying  supplies  to,  traSi^adven- 
or  in  any  way  trading  with,  a  blockaded  port,  he  is  guilty  of  SmoTuod?.' 
an  offence  against  the  laws  of  war,  and  thereby  renders  his  ^^^  ^- 
ship  and  cargo  liable  to  confiscation  ;   all  insurances,  conse-  ^'^^^*?^^ 

,  ^  ».  1  1  blockade  by 

quently,  upon  voyages  or  trading  adventures  commenced  or  neutral,  leDden 
carried  out  with  a  fixed  purpose  of  violating,  or  in  actual  cal^o'fialSe  to 
violation  of  the  laws  of  blockade,  are  wholly  void  and  inca  S°^iIScct 
pable  of  beingen  forced.  oovoyagea 

*  °  cooimeDoed  or 

As  questions  turning  upon  the  violation  of  the  laws  of  carried  oa  la 
blockade  have  still  a  practical  interest,  it  will  not  be  out  of  blockade  ara 
place  briefly  to  inquire  in  what  a  breach  of  blockade  consists.  ]^*^^^ 
The  consequences  of  such  breach  being  highly  penal,  the  breach  of  block- 
law  of  nations  has  been  very  careful  to  determine  this  point,  three  cooditiou 
and  has  declared  that  it  can  only  take  place  under  the  three  aioue  it^ 


cau 


following  conditions :  —  ***"  P***^- 

Firsts  the  port  must  be  in  an  actual  state  of  blockade,  and 

such  fact  must  be  clearly  established  to  the  satisfaction  of  the 

court. 

Secondly^  the  neutral  must  have  had  due  previous  notice  of 

the  existence  of  such  blockade* 

Thirdly  J  he  must  have  been  guilty  of  some  distinct  act  of 

violation,  either  by  coming  into  or  out  of  the  port  with  a 

cargo  laden  after  the  comniencement  of  the  blockade,  or  by 

attempting  so  to  do  after  knowledge  that  the  blockade  exists. 

^  275.  A  port  is  in  a  state  of  blockade  when  it  is  invested  A  poit  is  not 
by  the  power  which  attacks  it  wUh  a  number  of  vessels  stationed  blockade  nnien 
sufficiently  near  the  port  to  make  the  entry  evtoently  danger^  {^kli^  ^^^l 
ous.  ( g)    This  last  condition  is  absolutely  necessary,  in  order  ^^^SSe*'^ 
*to  constitute  a  legal  blockade,  for  there  is  no  blockade  of  any  entry  ttidemip 
port  where  the  forces  of  the  attacking  power  are  not  so  near       #  j^ 
as  to  render  dangerous  the  attempt  to  enter. 

C^)  The  Mercnrint,  1  Rob.  Rep.  67.  the  cooventioQ  between  Gieat  Britain  and 
The  Betsey,  ibid.  78.  The  Start,  4  Bob.  Ruana  on  ITlh  June,  1801.  1  Kant's 
Rep.  65.    See  aJso  the  definitkn  given  in    Comn.  (5Ui  ed.)  US. 
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Inmranoes  on 
▼oya^etor 
tndio^  adven- 
tuics  in  viob- 
tion  of  block- 
ade, dtc. 

Dispeffaion  of 
attacking  squa- 
dron by  storm, 
does  not  legalise 
attempt  at  en- 
try. 

Dispenioii. 
however,  by 
coercion  oi  for- 
eign force  does. 


A  blockade 
mnst  be  nni- 
yersal,  or  its 
breach  will  not 
be  illegal. 


If,  however,  the  attacking  force  have  been  dispersed  by 
storm,  the  commander  retaining  the  purpose  of  returning  im- 
mediately  to  the  station,  and  using  due  diligence  for  that  pur- 
pose, this  does  not  amount  to  a  suspension  of  the  blockade, 
nor  justify  an  attempt  to  enter,  on  the  part  of  any  vessel 
virhich  knew  the  reason  of  such  absence,  but  every  such 
attempt  will  be  regarded  as  a  breach  of  the  blockade,  (h)  ^ 

If,  however,  the  blockade  be  raised,  either  wholly  or  par- 
tially,  whether  by  the  coercion  of  a  superior  force, 'or  by  the 
deliberate  act  of  the  belligerent  state,  or  even  by  the  remiss- 
ness of  its  cruisers,  the  trade  of  neutrals  ought  to  be  free ; 
the  only  criterion  the  neutral  trader  has  of  the  existence  of  a 
blockade,  is  the  presence  of  a  sufficient  attacking  force,  and 
if  this  be  removed  by  either  of  the  last  mentioned  causes,  the 
neutral  who  enters  such  port  for  commercial  purposes  shall 
not  be  charged  with  a  breach  of  blockade,  (t) 

A  blockade  is  properly  a  uniform  and  universal  exclu»oa 
of  all  vessels ;  if,  therefore,  some  vessels  are  permitted  to 
pass,  others  have  a  right  to  infer  that  the  blockade  is  raised, 
and  in  such  case,  as  there  is  no  valid  blockade,  there  can  be 
no  breach  thereof,  (j) 


Neutral  must 
have  notice  of 
the  fact  of  the 
blockade,  in  or- 
der to  make  it 
illegal  in  him  to 
viorate  it. 

Notification  to 
the  neutral  gov- 
ernment is,  gen- 
erally speaking, 
notice  to  the 
neutral  trader. 

Notification  to 
one  state,  after 
a  reasonable 
time,  shall  be 
held  notice  to 
the  subjects  of 
neighboring 
states,  setfMa, 
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§  276.  In  tke  second  placcy  it  is  absolutely  necessary  that 
the  neutral  trader  shall  have  notice  of  the  blockade  before  his 
ship  or  goods  can  be  conBscated  for  violating 'it.'  It  is  imma- 
terial in  what  way  he  comes  to  the  knowledge  of  the  blockade ; 
if  it  actually  exists,  and  he  has  knowledge  of  it,  he  is  bound 
not  to  violate  it.  Even  in  cases  where  he  may  not  have 
actual  knowledge  of  it,  yet,  if  it  have  been  notified  to  hb 
government  by  the  blockading  power,  he  will  not  be  per- 
'mitted  to  aver  ignorance  of  it ;  for  notice  to  foreign  govern- 
xnents  is  held  to  be  notice  to  all  their  subjects,  to  whom  it  is 
*their  duty  to  communicate  it  (k) ;  nay,  it  was  even  held  in 


(A)  The  Frederick  Moike,  ]  Bob.  Rep. 
72.  The  Columbia,  ibid.  13b.  The  Hoff- 
nung,  6  Rob.  Rep.  116,  117. 

(i)  The  Hoffnung,  6  Rob.  Rep.  116. 

{J)  The  Rolia,  6  Rob.  Rep.  373. 


(i)  The  Neptunns^  2  Rob.  Rep.  HO. 
The  Adelaide,  ibid.  111.  See  also  The 
Calypso,  ibid.  298.  The  Hereurius,  1 
Rob.  Rep.  80. 


1  RadcliJSrv.  United  Ins.  Co.  7  John.  94;  WiHiams  v.  Smith,  2  Gaines,  1. 
>  Per  Kent,  C.  J.  in  Radoliisrv.  United  Ins.  Co.  7  John.  38. 
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one  case,  by  Sir  W.  Scott,  that  a  notification  of  blockade  inrnmnoes  on 
given  to  one  state  must  be  presumed,  after  a  reasonable  time,  trading  adven- 
to  have  reached  the  subjects  of  neighboring  states,  and  it  Ikn^of^bSodc-' 
affects  them  with  the  knowledge  of  the  fact.  (/)  ^^  ^^' 

The  fixed  time,  however,  allowed  for  the  news  of  blockade  There  are  oaaesi 
to  reach  neutral  countries  is  not  the  sole  criterion  of  the  right  where  aotioe  to 
to  enter  the  blockaded  port ;  but  it  may  be  submitted  as  a  ^^""bS^ 
question  of  fact  to  the  jury,  whether  the  captain  actually  bad  JJ|^  ^  ^ 
such  notice  or  not. 

Hence,  where  a  ship  sailed  from  Liverpool  on  a  voyage  to  in°^  ^^  ^ 
Buenos  Ayres  (which  was  then  (18S6)  in  a  state  of  blockade,)  cnI  without  no- 
some  days  before  notification  of  the  blockade  had  been  pul^  kil^|1hif  r*- ' 
lished  in  the  London  G^azette,  but  subsequently  was  forced,  J^^onlJ^ 
by  bad  weather,  to  put  into  a  port  of  the  United  Kingdom  iagjiom  nodfi. 
after  the  publication  of  such  notice,  and  then  sailed  on  his  goremment 
voyage,  Lord  Tenterden  left  it  as  a  question  of  fact  for  the  wjJ^Vb.  * 
jury  whether  the  captain  was  informed  of  the  blockade  when  CrTm. 
he  sailed  the  second  time,  and  the  jury  having  found  that  he 
was  not,  the  Court  of  King's  Bench  refused  to  grant  a  new 
trial  on  the  ground  of  misdirection,  (m)    But  where  in  an 
action  on  a  policy  on  goods  on  board  the  same  ship,  addi- 
tional evidence  was  adduced,  which  showed  that  the  captahi 
had  been  told  ot  the  blockade  at  the  port  into  which  he  put, 
and  had  said  *^  tfiat  he  would  take  his  chance,  and  run  all 
risks,"  the  policy  was  held  roid.  (it) 

The  effect  of  this  notice  may  be  purged  by  subsequent  Tbeeflbetor 
information  given  by  a  fleet  of  the  blockading  government,  ademav^!^ 
that  the  blockade  has  ceased,  although  such  information  may  £|^^t  doSm 

be  false.  (ihoogh  fake) 

of  iteoesBatMO. 


Hence,  where  a  vessel  sailed  from  Danizic  for  Havre  after  The  Neptaaiw) 
public  notice  of  its  being  blockaded  by  the  English,  but  the  112.  * 
captain,  in  the  course  of  his  voyage,  received  information  from 
*an  EngUsh  fleet  that  Havre  was  not  blockaded :  Sir  W.  Seott  •  744 
held  that,  if  the  vessel  had  been  taken  before  meeting  the  fleet, 
she  would  have  been  taken  in  delicto^  and  been  liable  to  con- 
fiscation ;  but  the  information  received  from  the  officers  of  the 
fleet  being  such  as  the  cafiUtm  was  authorised  to  rely  en^  a  state 
of  innocence  commenced  from  that  time,  and  he  was  justified 


(I)  The  Adelaide,  2  Bob.  Bep.  111.       («)  Wii^r  v.  VTm,  Vnmm  *  Uofd, 
(«)  Hairau  v.  Wm,  9  B.  *  Cr.  712.    238. 
VOL.   I.  63 
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losiirances  on 
voyages  or 
trading  adven- 
tures io  viola- 
tioa  of  block- 
ade, &c. 

But  such  notice 
of  ceaeatioQ  of 
blockade,  to 
have  this  efiect, 
musit  be  given 
by  some  one  in 
whom  the  neu- 
tral master 
would  be  justi- 
fied ID  relying. 

Sailing  into  or 
out  of  block- 
aded port  with 
le^ve  of  c*om- 
mander  of 
blockading 
squadron,  is  no 
breach  oi  block- 
ade. 

Before  neutral 
tnider  can  for- 
feit his  neutnU- 
ity  on  the 
ffronnd  of  a 
breach  of  Uock- 
ade,  he  must  be 
shown  to  have 
had  an  Intention 
to  break  it,  and 
have  done  some 
act  towards  that 
end. 

Attempt  at 
%r*vsf  IS  as 
much  a  breach 
of  blockade  as 
attempt  at 


745* 

Neutral,  how- 
ever, may  quit 
(he  pcNt  if  cargo 
have  been  bond 
fide  loaded  nn 
board  before 
declaration  of 
blockade ;  or 
come  out  in 
ballast. 


in  proceeding  to  Havre,  although  the  place  was,  in  fad, 
under  blockade,  accx)rding  to  the  public  notification,  of  which 
the  captain  was  presumed  to  have  had  knowledge  at  the  time 
of  sailing,  (o) 

But  the  information,  to  have  this  effect,  must  proceed  from 
some  one  on  whom  the  captain  would  be  justified  ia  relying. 
Thus,  the  mistaken  permission  of  an  officer  of  a  belligerent 
cruiser,  not  forming  port  oftks  blockade  foroey  to  enter  a  port 
of  whose  blockade  the  captain  had  notice,  was  held  not  to 
justify  him  in  so  entering*  {p) 

On  the  other  hand,  it  will  not  be  a  violation  of  blockade 
for  a  captain  to  enter,  or  clear  out  of  a  blockaded  port,  with 
a  permission  to  that  effect  from  the  commander  of  the  block- 
ading squadron.  (9) 

§  377.  Thirdly :  Before  the  neutral  trader  can  forfeit  his 
neutrality  on  the  ground  of  a  breach  of  blockade,  he  must  be 
shown  to  have  had  an  intention  io  break  the  blockade^  and  also 
to  have  done  some  act  towards  putting  that  intention  into 
execution.     This  may  take  place  in  different  ways. 

The  most  obvious  act  of  violation  is,  attempting  to  effect 
an  entraru^  into  a  blockaded  place  in  defiance  of  the  investiflg 
squadron  ;  but  as  the  object  of  blockade  is  to  prevent  egress 
as  well  as  ingress^  the  attempt  to  force  a  way  out  of  a  block- 
aded port  is  no  less  a  violation  of  the  blockade  than  an 
attempt  to  enter  it,  and  if  done  knowingly  or  fraudulently, 
will  subject  the  neutral  to  a  forfeiture  of  his  neutrality  and  the 
confiscation  of  the  ship,  (r) 

*If  the  cargo,  however,  has  been  bona  fide  purchased  or 
laden  on  board  before  the  declaration  of  the  blockade,  the 
neutral  will  be  allowed  to  come  out  of  port  with  it  notwith- 
standing the  blockade,  without  a  forfeiture  of  his  neutral- 
ity (s)  ^ :  in  all  cases  a  vessel  that  has  entered  a  port  before 
notice  of  the  blockade  may  come  out  of  it  m  ballast  after 

(0)  The  Neptunus,  2  Rob.  Rep.  112.  (r)  The  Frederick  Moike,  I  Rob.  Rep. 

ip)  The  Courier,  1  Edw.  849.  72.   The  Neptunus^  ibid.  144.   The  Vmw 

if)  The Juffiow  Maria  Scbroeder, 3  Rob.  Jnditb,  i1h<L  126. 

Rep.  147.    The  Vrow  Barbara,  ibid,  1^  (s)  The  BetKy,  1  Rob.  Rep.  7S.    Tbe 

note.  Comet,  1  Edw.  Rep.  ^ 


I  Oldden  v.  M'Chesney,  S  Serg.  dc  Rawle,  71 ;  Olivwa  v.  Ua.  Ins.  Co.  3  Wheat  183. 
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such  notice  (A,  or  may  bring  away  with  her  the  cargo  that  insurances  on 

vovBflcs  or 

she  had  imported  before  notice  of  the  blockade,  and  which  tradfu^  adven- 
still  remains  on  board  of  her.  l,To?w^k: 

But  a  ship  purchased  at  the  blockaded  port  after  the  ^^i^ 


declaration  of  blockade,  cannot  be  cleared  out  from  the  port  purchaved^ioT 
while  the  blockade  continues,  (u)  ^^n^^e^a. 

It  is  not  a  violation  of  blockade  in  a  neutral  to  purchase  r^^i^^i^- 
goods  at  the  blockaded  port  and  transport  them  thence  over-  be  tran^rt^ 
land  to  another  port  not  blockaded,  and  then  export  them  or  by*miaa«r** 
from  the  latter  port  (v) ;  by  parity  of  reasoning,  it  is  not  a  vf^'Pi^f  ***'  * 
breach  of  this  warranty  to  transport  goods  by  inland  naviga*  without  forfei- 
turn  to  the  blockaded  port,  (w)  jty?  ^ 

In  order  to  constitute  a  breach  of  blockade,  it  is  not  in  Except  in  case 

'  of  long  voyages 

every  case  necessary  that  there  should  be  a  positive  act  of  merely  sailing 
entry  within  the  limits  of  the  blockade.  port  aAer  noti- 

In  cases  where  the  captain,  before  sailing,  has  either  im-  bk^kade^^with 
pliedly  or  actually  had  notification  of  the  existence  of  the  ^ j^Jf " -l^^jf  **' 
blockade,  the  very  act  of  sailing  for  the  blockaded  place,  with  wund  possible, 
the  intention  of  entering  it,^  if  found  practicable  or  expedient,  age  Inegd  aoli' 
will  (except  in  the  case  of  very  long  voyages  {x)  )  amount,  JlTiwilSr  ^^ 
from  the  very  commencement  of  the  voyage,  to  a  breach  of 
the  blockade,  and  subject  the  neutral,  from  that  time,  to  all 
the  penalties  of  its  violation,  (y) 

So,  although  the  neutral  may  have  had  no  notice,  either  iwj^ieuuL  te^" 
actual  or  implied,  of  the  existence  of  the  blockade  at  the  time  f°cTSf*bi^k-*** 
of  first  sailing  on  his  voyage,  yet,  if  he  be  informed  of  the  ade,  yetsuii 
*fact  at  any  port  at  which  he  may  afterwards  touch,  and  then,  voyage  for  the 
in  spite  of  such  knowledge,  still  attempt  to  enter  the  block-  ^ocka^  port. 
aded  port,  this  is  a  forfeiture  of  neutrality,  and  a  just  ground 
of  condemnation,  (z) 

{t)  The  Frederick  Moike,  1  Rob.  Rep.  (y)  The  Gdambja,  1  Rob.  Rep.  130. 

88.  The  Neptunus,  3  Rob.  Rep.  116 

(«)  The  General  Hamilton,  6 .Rob.  Rep.  («)  The  Columbia,  1  Rob.  Rep.  130. 

61.    The  Vigilantla,  ibid.  124.  Winder  v.  Wise,  Dan.  Se,  U.  23.    See  the 

(«)  The  Ocean,  3  Rob.  Rep.  297.  8.  P.  variously  decided  in  the  courts  of 

{w)  Tiie  Stert,  4  Rob.  Rep.  65.    The  the  United  States,  1  Phillips  on  Ins.  397, 

Tonge  Pieter,  ibid.  79.  396. 

(x)  Naylor  «.  Taylor,  9  B.  &  Cr.  7ia 


>  Speny  v.  Delaware  Ins.  Co.  2  Wash.  C.  C.  243 ;  Fitnimmons  v.  Vewjpon  Ins. 
Co.  4  Cranch.  199.  To  constitute  a  violation  of  blockade,  some  aci  should  be  doM  ia 
pursuanoe  of  the  intentioQ.    Calhoun  9.  Ins.  Co.  of  PenxL  1  Bianey,  293. 
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on        Lingering  near  a  blockaded  port,  as  well  as  conHntUng  in 

tnSjafVdven-  the  couTse  towards  it,  after  notification,  when  it  shows  an  in- 

^oTi^£^  tention  to  enter  the  port,  is  a  breach  of  the  blockade,  (a)  ^ 
'^»^-  So,  sailing  after  notification  of  a  blockade,  with  instructions 

auSciuSed^  to  proceed  to  the  mouth  of  the  harbor  of  the  blockaded  place, 

port  is  ■  breach  to  inquire  if  the  blockade  was  raised,  entails  a  forfeiture  of 

So,  suUng  irith  neutrality,  and  is  a  ground  for  confiscation,  (b) 
proMdto'tbo        Even  an  agreement  by  charter-party  to  proceed  to  a  port 

moot^  of  Uie  which  IS  afterwards  blockaded,  does  not  justify  the  captain's 

blocfcadou  port  ^  m 

to  make  in-  proceeding  on  the  Toyage  after  notification  of  the  block- 
''"^  ade.  (c) 

^«m^ act.  The  mere  act,  however,  of  sailing  for  a  blockaded  port, 
saiUog,  after  after  uotioc  of  the  blockade,  is  not  a  forfeiture  of  neutrality 
a  biod^ded^'"'  ttukss  there  was  a  premeditated  design  of  breaking  the  block- 
m^eMhe  ad.  ^^^'  Supposing  it  should  be  found  to  continue  in  force  on  the 
y«o^  3i«ff^  ship's  arriving  at  the  port'  This  is  especially  the  case  with 
distant  voyages,  regard  to  distant  voyages,  such  as  those  across  the  Atlantic, 
8afle?with  a^  in  which  the  vessel,  after  notice  of  the  blockade,  is  allowed  to 
bml^  uL^  sail  on  a  contingent  destination  for  a  blockaded  port,  subject 
fo^^^tM  -  ^^  ^^®  ^^^y  ^^  subsequeot  inquiry,  at  ^taM^  places,  as  to  the 
foroe  oa  her      continuaocc  of  the  blockade,  (d) 

nTj^ot  tr.  Tay.  After  duc  notification  in  the  London  Gazette  that  all 
k>r,  9  a  ac  Cr.  ports  in  the  river  Plate  were  blockaded  by  the  Emperor  of 
Brazil,  a  policy  was  eiS^ted  on  goods  '^  from  Liverpool  to 
any  port  or  place  in  the  river  Plate,  with  liberty,  in  case  of 
blockade,  or  being  ordered  off,  to  proceed  to  any  other  port, 
and  there  wait  or  discharge."  The  ship  sailed  on  the  voyage 
insured,  and  on  arriving  in  the  river  Plate^  was  taken  by  a 
747*  ^Brazilian  frigate,  but  the  jury,  upon  the  evidence,  were  not 
satisfied  that  the  master  intended  to  violate  the  blockade; 


(a)  The  Elizabeth,  1  Edw.  Rep.  196.  Naylor  v.  Taylor,  6  B.  &  Cr.  71&    Dal- 

The  Arthur,  ibid.  202.  glelah  «.  Hodgson,  7  Bingh.  495.    Hedei- 

ik)  The  Irene,  5  Rob.  Rep.  76.    The  roi  v.  HiU,  8  Bingh.  231.    ^  Speny  v.  Del- 

Fosten,  1  Rob.  Rep.  335.  aware  Ins.  Co.  2  Wash.  C.  C.  243.    Fitx- 

(«)  The  Tutela,  6  Rob.  Rep.  177.  simmoDs  v,  Newport  Ins.  Co.  4  Crancfa, 

(d)  The  Shepherdess,  5  Rob.  Rep.  264.  199.  ^ 


1  See  Fitxrimmons  v,  Newport  Ins.  Co.  4  Cranch,  199. 
*  Voe  V,  United  Ins.  Co.  1  Caines,  Cas.  VII. 
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upon  this  finding.  Lord  Tenterden  and  the  Court  of  King's  insurances  <m 
Bench  held/that  the  voyage  was  not  illegal,  and  that  the  uadin^  advea- 
plaintiff  was  therefore  entitled  to  recover  on  his  policy,  (e)      uon  of  biock- 

If  it  be  attempted  to  prove  by  the  sentence  of  a  foreign  ?^!l*± 

Court  of  Admiralty  that  the  ship  was  condemned  for  a 
breach  of  blockade,  this  can  only  be  done  by  showing  that 
the  sentence  on  the  face  of  it  explicitly  proceeded  on  that 
ground.  (/) 

Art.  4.  Bisurance  on  Neutral  Ships  engaged  in  the  CoaiUng 

or  Colonial  Trade  of  the  Enemy. 

§  278.  The  true  principles  of  neutrality,  as  we  have  already  insurance  on 
seen,  require  that  neutral  states  should  be  allowed,  subject  eo^^edmUie 
to  the  limitations  already  noticed,  to  pursue  in  time  of  war  ^Sju^^ 
the  same  commercial  intercourse  with  either  of  the  bellige-  the  enemy. 
rents,  which  they  had  been  accustomed  to  carry  on  in  time  ^^°5  ^^^ 
of  peace.     It  does  not,  however,  by  any  means  follow,  from  with  all  the 
the  same  principles,  that  a  neutral  should  be  allowed  on  the  ewmy^abipf^ 
breaking  out  of  war  to  open  up  new  channels  of  intercourse  Crau?ben!^^~ 
with  either  one  of  the  belligerent  powers,  especially  if  by  gSemy i^aiiii. 
means  thereof  the  power  and  resources  of  one  belligerent  minnoea,  there- 
would  be  very  greatly  increased  to  the  detriment  of  the  such  trading^ 

.1  would  be  void 

OtOer.  in  th«  country. 

Accordingly,  the  rule  established  by  England  on  this  sub- 
ject is,  that  if  neutrals  at  the  commencement  or  during  the 
continuance  of  hostilites,  engage  in  the  colonial  or  coasting 
trade  of  the  enemy,  not  open  to  them  or  other  foreigners  in 
time  of  peace,  but  confined  to  native  subjects  by  the  fun- 
damental law,  of  the  state  ;  the  ships  and  cargo  engaged  in 
such  trade  shall  be  liable  to  confiscation  as  prize  of  war. 

*Th]8,  which  is  frequently  called  the  rule  of  17^,  from  its      *  748 
having  been  first  settled  in  that  year,  was  frequently  acted 
upon  by  Lord  Stowell  in  the  course  of  the  wars  arising  out 
of  the  French  Revolution,  (g) 

(e)  Naylor  v.  Tftylor,  9  B.  ac  Cr.  718.  495.    5  M.  ^  P.  407.    <  AfiU,  640  et 

S.  C.  4  Mann,  dc  Ryl.  S36.    Dalgleiah  «.  aeq.  > 

Hodgaon,  7  Bingh.  495,  S.  C.  5  11  dc  P.  (^)  See  the  Imoumuel,  3  Rob.  Ad. 

407.  Rep.  186. 

(/)  Dalgleidi  v.  Hodgson,  7  Bingh. 
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iMmnce  oil         There  can  be  no  doubt  that  an  insurance  effected  in  this 

neulral  ships 

cagmd  in  ihe   countrv  in  time  of  war  to  protect  such  privileeed  neutral 

ooaMiQg  orco-  _.''  ,i*  «iit*ii         i  ^-i» 

loaiai  trade  of    trading,  would  be  treated  as  wholly  illegal  and  void  bj  our 

«  courts,  on  the  ground  that  *^  trading  to  an  enemy's  colony 

%vith  all  the  privileges  of  an  enemy's  ship,  causes  a  neutral 

vessel  to  be  regarded  as  an  enemy^s  ship,  and  renders  her 

lawful  prize.  "  (A) 


the  eoemy. 


Art.  5.  Enemy* s  Goods  an  board  Neutral  ShipSj  and  Neutral 

Goods  on  board  Enemy's  Ships. 


Enemy's  goodi 
oa  board  neu- 
tral ships,  and 
neutral  goods 
on  board  ene- 
my's ships. 

Free  ships  do 
not  make  ffee 
goods. 


Neutral  cany- 
lag  enemy's 
goods  is,  on 
tneir  seisure, 
entitled  to  full 
freight  from  the 
capton. 
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Insurance  on 
enemy's  goods 
on  board  neu- 
tral ships  could 
not  be  enforced 
in  the  bellige- 
rent courts ; 
but  will  be  valid 
in  those  of  the 
neutral. 


§  279.  It  must  now  be  considered  as  an  established  rule 
of  the  law  of  nations,  though  none  has  been  at  times  more 
vehemently  contested  by  those  states  whose  interests  it  op- 
posed, that  neutral  ships  do  not  in  time  of  war  afford  pro- 
tection to  enemy's  property,  but  that  such  property  is  liable 
to  be  seized  by  hostile  cruisers,  though  carried  under  the 
neutral  flag,  (t) 

The  carrying,  however,  of  enemy's  goods  from  the  neutral 
territory  to  the  enemy's  country,  is  not  a  breach  of  neutral 
conduct,  and  if  there  be  nothing  unfair  in  the  transaction,  he 
will  be  entitled  at  the  hands  of  the  captors  to  the  full  freight 
due  for  the  carriage  of  the  goods  upon  the  whole  voyage, 
though  he  has  not  carried  them  to  their  place  of  destination, 
^because  a  surrender  of  them  to  the  captors  is  a  delivery  to 
the  person  who,  by  the  rights  of  war,  is  put  in  the  place  of 
the  consignee,  (j) 

No  insurance  on  such  goods  themselves  could,  of  course, 
be  enforced  in  the  courts  of  the  hostile  belligerent,  and  would 


(k)  Berens  v.  Rucker,  1  W.  Bl  314. 

(i)  Grotius,  De  Jura  Belli  ac  Pacis,  lib. 
iii.  c.  6.  sect.  6.  Vattel,  Droit  des  Gens, 
liv.  iii.  c.  7,  S  115.  One  of  the  most  cele- 
brated articles  of  the  code  of  the  armed 
neutrality  of  1780  was,  that  "  all  effects 
belonging  to  the  subjects  should  be  looked 
upon  as  free  on  board  neutral  ships,  except 
only  such  as  were  contraband."  Azuni, 
who  gives  an  interesting  nairative  of  the 
practice  of  Europe  in  this  respect,  discus- 
ses, on  abstract  principles,  the  question 


"whether  free  sliips  should  make  fiee 
goods ; "  and,  though  one  of  the  strongest 
champions  of  neutral  rights,  he  decides, 
on  principle,  that  the  rule  of  the  £nglish 
Admiralty  is  the  sound  one,  (Dritto  Marit- 
timo  dell'  Europe,  cap.  iii.  art.  2.  vol.  ii. 
p.  172.  ed.  1797.)  See  also  the  whole  sub- 
ject most  ably  discussed  in  Manning's 
Commentaries  on  the  Law  of  Nations, 
203-244. 
(J)  The  Copenhagen,  1  Rob.  Bep.  289. 
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be  absolutely  illegal  and  void  if  made  by  any  of  bis  subjects.  Enemy's  goods 
If  made,  however,  by  neutral  subjects,  and  sought  to  be  trai  ships,  and 
enforced  in  neutral  courts,  it  would  be  otherwise  ;  for  as  the  on"boarf^^ 
neutral  may  lawfully  carry  enemy's  property,  there  can  be  my*^  •^vp^- 
no  doubt  that  he  may  lawfully  insure  it.  (k) 

It  is  also  quite  clear  that  an  insurance  may  be  lawfully  ©q  the  TOodTof 
effected  in  the  belligerent  country  on  property  belonging  to  oi^er  neutral 
other  neutral  owners  on  board  the  same  ship  as  that  which  board  the  same 
is  conveying  enemy's  goods  to  an  enemy's  port ;  for  although  coveredyythe 
the  fact  of  so  carrying  enemy's  goods  may  subject  the  neutral  mSr^iw'enfero- 
ship  to  be  detained  and  carried  into  the  ports  of  the  belli-  ^  ?  the  conns 

.     •  ,,,.,11  of  the  bellige- 

gerent,  yet  it  does  not  render  the  adventure  illegal  so  as  to  rent 
affect  the  interest  of  other  neutral  owners,  or  even  of  the 
same  owners,  if  not  covered  by  the  same  policy  as  that  by 
which  the  enemy's  goods  are  insured. 

Hence,  where  an  American  ship  bound  from  New  York  to  Barker «. 
Havre,  was  carried  into  Bristol  by  British  cruisers  for  ex-  9  East,  283. 
amination,  and  found  to  have  a  small  portion  of  enemy's 
property  on  board,  it  was  held  that  British  underwriters 
were  nevertheless  answerable  to  other  neutral  owners  of 
neutral  goods  insured  on  board  the  same  ship,  but  not  by  the 
same  policy,  in  respect  of  16ss  incurred  on  such  goods  by  the 
breaking  up  of  the  voyage  consequent  on  the  ship's  being  so 
taken  in  for  examination,  (/) 

It  is  a  clear  rule  of  the  law  of  nations,  that  the  effects  of  Neutral  proper- 
neutrals  found  on  board  enemy's  ships  shall  be  free,  and  both  seizure  on 
cases  rest  on  the  simple  and  intelligible  principle,  iluU  war  merohw^pL 
gives  a  full  right  to  capture  the  goods  of  an  enemy ^  but  gives  no 
right  to  capture  the  goods  of  a  friend,  (m) 

*The  captor  of  neutral  goods  found  on  board  an  enemy's      *  750 
vessel,  is  entitled  to  freight  upon  them  if  he  performs  the 
voyage,  and  carries  the  goods  to  their  port  of  original  desti- 
nation, but  not  otherwise,  (n) 

The  immunity  of  neutral  goods,  however,  on  board  an  Not  however, 

•'  *^  on  board  aimed 

enemy's  ship,  is  confined  to  the  case  of  a^ merchantman,  and  ibips  of  the 


enemy. 


{k)  Kent's  Comm.  vol  ill  p.  S(r7,  ed.  lib.  iil  e.  6  f  16.     Yattel,  liv.  iii.  c.  7 

1844.  f  116. 
(/)  Baricer  «.  Blakes,  9  East,  283.  (n)  The  Fortana,  4  Bob.  Bep.  278. 

(m)  Gfotius,  De  Jure  Belli  ac  Pacta,  The  Diana,  5  Bob.  Bep.  07. 
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Eaemy*8  goods  does  not  extend  to  an  armed  cruiser ;  for  by  placing  tbem 
utd  shipa,  mk  on  board  an  armed  ship  of  the  enemy  he  shoivs  an  intention 
m^bMrl^  to  resbt  visitation  and  search,  and  to  that  extent  an  adherence 
"y'*^!"-        to  the  enemy,  (o) 

(o)  The  Fanny,  1  Do^ion,  Adm.  443. 
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